BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:
Case No. 5996
PHAN HEALTHCARE, INC,, dba -

FOOTHILL RANCH MEDICAL PLLAZA OAH No. 2017040617
PHARMACY
26750 Towne Center Drive, Suite C STIPULATED SETTLEMENT

Foothill Ranch, CA 92610 AND DISCIPLINARY ORDER
Pharmacy Permit No, PHY 47237

and

TONY PHAN
26750 Towne Center Drive, Suite C
Foothill Ranch, CA 92610

Pharmacist License No. RPH 46350

Respondents.

DECISION AND ORDER

The attached Stipulated Settlement, of License and Order is hereby adopted by the Board
of Pharmacy, Department of Consumer Affairs, as its Decision in this matter. '

This Decision shall become effective at 5:00 p.m. on October 19, 2017,

It is so ORDERED on September 19, 2017.

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

By
Amy Gutierrez, Pharm.D. .
Board President -




XAVIER BECERRA
Attorney General of California

2 [| GREGORY J. SALUTE
Supervising Deputy Attorney General
3 || DESIREE L. KELLOGG
Deputy Attorney General
4 || State Bar No. 126461
600 West Broadway, Suite 1800
5 San Diego, CA 92101
P.O. Box 85266 :
6 San Diego, CA 92186-5266
Telephone: (619) 738-9429
7 Facsimile: (619) 645-2061
Attorneys for Complainant
8
BEFORE THE
9 : BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
10 STATE OF CALIFORNIA
11 _
. In the Matter of the Accusation Against: Case No. 5996
PHAN HE-ALTHCARE, INC., DBA OAH No. 2017040617
13 || FOOTHILL RANCH MEDICAL PLAZA
PHARMACY STIPULATED SE.
14 || 26750 Towne Center Drive, Suite C DISC[I]PLINAR‘S{ iOTRT]%]]%{\{IENT AND
s Foothill Ranch, CA 92610 _ _
' 6 Pharmacy Permit No, PHY 47237
TONY PHAN
17 || 26750 Towne Center Drive, Suite C
18 Foothill Ranch, CA 92610
9 Pharmacist License No. RPH 46350
' Respondents.
20
21
22 I'T IS HEREBY STIPULATED AND AGREED by and between the parties o the above-
23 entitled proceedings that the following matters ate true: '
24 PARTIES
25 1. Virginia Herold (Complainant) is the Executive Officer of the Board of Pharmacy
26 || (Board). She brought this action solely in her official capacity and is represented in this matter by
27 || Xavier Becerra, Attorney General of the State of California, by Desiree 1, Kellogg, Deputy
28 || Attorney General. o N -
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2, Respondents Phan Healthcare, Inc., dba Foothill Ranch Medical Plaza Pharmacy and
Tony Phan (Respondents) are represented in this proceeding by attorneys Toﬁy J. Park, Pharm.D,,
j D. and Ivan Petzelka, Pharm.D., J.D., M.B.A. of California Pharmacy Lawyers, whose address
is: 49 Discovery, Suite 240, Irvine, CA 92618. '

3. Onorabout July 12, 2005, the Board issued Pharmacy Permit Number PHY 47237 to
Phan Healtheare, Inc., dba Foothill Ranch Medical Plaza Pharmacy (Respondent Foothil! Ranch
Medical Plaza Pharmacy). The Pharmacy Permit was in full force and effect at all times relevanf
to the charges brought in Accusation No. 5996, and will expire on July 1, 2018, unless renewed.

4. On or about August 11, 1993, the Board of Pharmacy issued Pharmaoist License
Number RPH 46350 to Tony Phan (Respondent Tony Phan). The Pharmacist License was in full
force and effect at all times relevant to the charges brought herein and will expire on July 31,
2019, unless renewed.

JURISDICTION

5. Accusation No. 5996 was filed before the Board, and is currently pending against
Respondents. The Accusation and all other statutorily required documents were properly served
on Respondents on March 9, 2017. Respondents timely filed their Notices of Defense contesting
the Accusation. |

6. A copy of Accusation No. 5996 is attached as exhibit A and incorporated herein by

reference,

ADVISEMENT AND WAIVERS

7. Respondents have carefully read, fully discussed with counsel, ‘and understand the
charges and allegations in Accusation No. 5996. Respondents have also carefully read, fully
discussed with counsel, and understands the effects of this Stipulated Settlement and Disciplinary
Order.

8.  Respondents are fully aware of their legal rights in this matter, includﬁlg the right to a
hearing on the charges and allegations in the Accusation; the right to confront and cross-examine

the witnesses against them; the right to present evidence and to testify on their own behalf; the

28

right to the issuance of subpoenas to compel the atfendance of witnesses and the production of
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documents; the right to reconsideration and court review of an adverse decision; and all other
rights accorded by the California Administrative Procedure Act and other applicable laws.
9. Respondents voluntarily, knowingly, and intelligently waives and gives up each and
every right set forth above. _
CULPABILITY

10.  Respondents understand and agree that the charges and allegations in Accusation No.
5996, if proven at a hearing, constitute cause for imposing discipline upon their Pharmacy Permit
and Pharmacist License.

11.  For the purpose of resolving the Accusation Withoﬁt the expense and uncertainty of
further pr.oceedings, Respondents agree that, at a hearing, Complainant could establish a factual
basis for the charges in the Accusation, and thatrRespondents hereby give up their rights to
contest those charges. |

12. Respondents agree that Pharmacy Permit Number PHY 47237 and Pharmacist
License Number RPH 46350 are subject to discipline and they agree to be bound by the Board's
probationary terms as set forth in the Disciplinary Order below.

CONTINGENCY

13.  This stipulation shall be subject to approval by the Board of Pharmacy. Respondents
understand and agree that counsel for Complainant and the staff of the Board of Pharmacy may |
communicate directly with the Board regarding this stipulation and settlement, without notice to
or pai*ticipation by Respondents or their counsel. By signing the stipulation, Respondents
understand and agree that they may not withdraw its agreement or seek to rescind the stipulation
prior to the time the Board considers and acts ﬁpoﬁ it. If the Board fails to adopt this stipulation
as its Decision and Order, the Stipulated Settlement and Disciplinary Order shall be of no force or |.
effect, except for this paragraph, it shall be inadmissible in any legal action between the parties,
and the Board shall not be disqualified from further action by having considered this matter,

14, The parties understand and agree that Portable Document Format (PDF) and facsimile

copies of this Stipulated Settlement and Disciplinary Order, including PDF and facsimile

28
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15, This Stipulated Settlement and Disciplinary Order is intended by the parties to be an

1
2 || integrated writing representing the complete, final, and exclusive embodiment of their agreement,
3 || It supersedes any and all prior or contemporaneous agreements, undetstandings, discussions,
4\ negotiations, and commitments (written or oral). This ‘.Stipulated Settlement and Disciplinary
5 || Order may not be altered, amended, modified, supplemented, or otherwise changed except by a
6 || writing executed by an authorized representative of each of the parties.
7 16, In consideration of the foregoing admissions and stipulations, the parties agree that
8 || the Board may, without further notice or formal proceeding, issue and enter the following
9 || Disciplinary Order:
10 DISCIPLINARY ORDER
11 IT IS HEREBY ORDERED that Pharmacy Permit No. PHY 47237 issued to Respondent
12 || Phan Healthcare, Inc., dba Foothill Rang:h Medical Plaza Pharmacy and Pharmacist License No,
13 || RPH 46350 issued to Tony Phan are revoked. However, the revocation as to each is stayed and
14 || Respondents are placed on probation for five (5) years on the following terms and conditions.
15 1. Obey All Laws
16 Respondents shall obey all state and federal laws and re.gulations.
17 Respondents shall report any of the following occurrences to the board, in writing, within
18 || seventy-two (72) hours of such occurrence: | .
19 . an arrest or issuance of a criminal complaint for violation of any provision of the
20 || Pharmacy Law, state and federal food and drug laws, or state and federal controlled subétances
21 || laws
22 . a plea of guilty or nolo contendre in any state or federal criminal proceedingr fo any
23 || criminal complaint, information or indictment
24 e aconviction of any crime
25 . discipline, citation, or other administrative action filed by any state or foderal agency
26 || which involves Respoﬂdents’ pharmacy permit or pharmacist license or which is related to the
27 |} practice of pharmacy or the manufacturing, obtaining, handling, distributing, billing, or charging
28 || forany drug, device or controlled substance. -
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1 Failure to timely report such oceurrence shall be considered a violation of probation.
2 2. Report to the Board
3 Respondents shall report to the board quarterly, on a schedule as directed by the board or its
4 || designee. The report shall be made either in person or in writing, as directed. Among other
5 || requirements, Respondents shall state in each report under penalty of perjury whether there has
6 || been compliance with all the ferms and conditions of probation. Failure to submit timely reports
7| ina form as direclted shall be considered a violation of probation. Any period(s) of delinquency
8 i| in submission of reports as directed may be added to the total period of probation. Moreover, if
9 {| the final probation report is not made as directed, probation shall be automatically extended until
10 || such time as the final report is made and accepted by the board.
11 3. Interview with the Board
12 Upon receipt of reasonable prior notice, Respondents shall appear in person for interviews
13 || with the board or its deéignee, at such intervals and locations as are determined by the board or its
14 || designee. Failure to appear for any scheduled interview without prior notification to board staff,
15 || or failure to appear for two (2) or more scheduled interviews with the board or its designee during
16 || the period of probation, shall be considered a violation of probation,
17 4. Cooperate with Board Staff
18 Respondents shall cooperate with the board's inspection program and with the board's
19 || monitoring and investigation of respondent's compliance with the terms and conditions of their
20 .prlobation. Failure to cooperate shall be considered a violation of probation.
21 5. Continuing Education
22 Respondent Tony Phan shall provide evidence of efforts to maintain skill and knowledge as
23 || a pharmacist as directed by the boérd or its designee.
24 6.  Notice to Employers
25 During the period of probation, Respondeﬁt Tony Phan shall notify all present and
26 || prospective employers of the decision in Case.number 5996 and the terms; conditions and
. 27 || restrictions imposed on respondent by the decision, as follows:
28 - N N -
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1 Within thirty (30) days of the effective date of this decision, and within fifteen (15) days of
2 || respondent undertaking any new employment, respondent shall cause their direct supervisor,
3 || pharmacist-in-charge (including each new pharmacist-in-charge employed during respondent’s
4 || tenure of employment) and owner to report to the board in writing acknowledging that the listed
5 indi\}idual(s) has/have read the decision in case number 5996, and terms and conditions imposed
6 || thereby. It shall be Respondent Tony Phan’s responsibility to ensure that his employer(s) and/or
7 || supervisor(s) submit timely acknowledgment(s) to the board.
8 If Respondent Tony Phan works for or is employed by or through a pharmacy employment
9 || service, respondent must notify their direct supervisor, pharmacist-in-charge, and ownér at every
10 || entity licensed by the board of the terms and conditions of the decision in case number 5996 in
11 || advance of the Respondent Tony Phan commencing work at each licensed entity. A record of this
12 || notification must be provided to the board upon request.
13 Furthermore, within thirty (30) days of the effective date of this decision, and within fifieen
14 || (15) days of Respondent Tory Phan undertaking any new employment by or through a pharmacy
15 || employment service, Respondent Tony Phan shall cause his direct supervisor with the pharmacyl
16 || employment service to report to the board in writing acknowledging that they has read the
17 || decision in case number 5996 and the terms and conditions imposed thereby. It shall be
18 || Respondent Tony Phan’s responsibﬂity‘ to ensure that their employet(s) and/or supervisor(s)
19 || submit timely acknowledgment(s) to the board. |
20 Failure to timely notify present or prospective employer(s) or to cause that/those
21 || employer(s) to submit timely acknowledgments to the board shall be considered a violation of _
22 || probation.
23 "Employment" within the meaning of this provision shall include any full-time, part-time,
24 temporafy, relief or pharmacy management service as a pharmacist or any position for which a
25 || pharmacist license is a requirement or criterion for employment, whether the respondent is an
726 employee, independen’s contractor or volunteer, _
27
28 o o -
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7. No Supervision of Interns, Serving as Pharmacist-in-Charge (P1C), Serving as
Designated Representative-in-Charge, or Serving as Consulitant

During the period of probation, Respondent Tony Phan shall not supervise any intern
pharmacist, be the pharmacist-in-charge or the designated representative-in-charge of any entity
licensed by the board nor serve as a consultant unless otherwise specified in this order.
Assumption of any such unauthorized supervision responsibilities shall be considered a violation
of probation,

8.  Reimbursement of Board Costs

As a condition precedent to successful completion of probation, Respondents shall pay to
the -board its costs of investigation and prosecution in the amount of $7,793.50. Respondents
shall be jointly and severally liable for payment of these costs. Respondents shall make said
payments in a payment plan to be approved by the Board.

There shall be no deviation from this schedule absent prior Wfitten approval by the board or

~its designee. Failure to pay costs by the deadiine(s) as directed shail be considered a violation of

probation, |
| The filing of bankrupicy by respondent shall not relieve respondent of their responsibility to
reimburse the board its costs of investigation and prosecution.

9. Probation Monitoring Costs

Respondents shall pay any costs associated with probation monitoring as determined by the
board each and every year of probation. Such costs shall be payable to the board on a schedule as
directed by the board or its designee. Failure to pay such costs by the deadline(s) as directed shall
be considered a violation of probation. |
| 10, Status of License

Respondents shaﬂ, at all times while on probation, maintain an active, current license with
the board, including any peried during which suspension or probation is tolled. Fajlure to
maintain an active, current license shall be considered a violation of probation,

If Respondent Foothill Ranch Medical Plaza Pharmacy submits an application to the Board,

“~and the application is approved, fora change of location, change of permit or change of

7

STIPULATED SETTLEMENT (5996)




ownership, the Board shall retain continuing jurisdiction over the 1icen§e, and Respondent

1

2 || Foothill Plaza Ranch Medical Plaza Pharmacy shall remain on probation as determined by the

3 {| Board.

4 If Respondents' licenses expires or is cancelled by operation of law or otherwise at any time

5 || during the period of probation, including any extensions thereof due to tolling or otherwise, upon

6 || renewal or reapplication respondent's license shall be subject to all terms and conditions of this

7 |{ probation not previously satisfied.

8 11. Pharmécy Permit Surrender While on Probaﬁon/Suspension

9 Following the effective date of this decision, should Respondent Foothill Ranch Medical
10 Plaza Pharmacy discontinue business, Respondents may tender the premises license to the Board
11 || for surrender. The Board or its designee shall have the discretion whether to grant the request for
12 1t surrender ot take any other action it deems appropriate and reasonable. Upon formal acceptance
13 1] of the surrender of the license, Respondent Foothill Ranch Medical Plaza Pharmacy will no
14 {| longer be subject to the terms and conditions of probation.
15 Upon acceptance of the surrender, Respondent owner shall relinquish the premises wall and
16 || renewal licénse to the Board within ten (10)-days of notification by the Board that the surrender is’
17 || accepted. Respondent owner shall further submit a completed Discontinuance of Business form
18 || according to Board guidelines and shall notify the Board of the records inventory transfer.
19 Respondent ownerrr shall also, by the effective date of this decision, arrange for the
20 continuation of care for ongoing patients of the pharmacy by, at miﬁimum, providing a written
21 || notice {0 ongoing patients that specifies the anticipated closing date of the pharmacy and that
22 || identifies one or more ai‘ea pharmacies capable of taking up the patients' care, and by cooperating
23 || as may be necessary in the transfer of records or prescriptions for ongoing patients. Within five
24 || days of'its prdvision to the pharmacy's (;ngoing patients, Respondent owner shall provide a copy
25 || of the written notice to the Board. For the purposes of this provision, "ongoing patients" means
26 || those patients for whom the pharmacy has on file a prescription with one or more refills
27 || outstanding, or for whom the pharmacy has filled a prescription within the preceding sixty (60)
28 I d

aays. S

STIPULATED SETTLEMENT (5996) .



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

investigation and prosecution prior to the acceptance of the surrender.

Respondent ownet may not apply for any new licensure from the Board for three (3) years
from the effective date of the surrender, Respondent owner shall meet all requirements applicable
to the license sought as of the date the application for that license is submitted to the Board.

Respondent owner further stipulates that he or she shall reimburse the Board for its costs of

12. Pharmacist License Surrender While on Probation/Suspension

Following the effective date of this decision, should Respondent Tony Phan
cease practice due to retirement or health, or be otherwise unable to satisfy the terms and
conditions of probation, Respoﬁdent Tony Phan may tender his Pharmacist License to the Board
for surrender. The Board or its designee shall have the discretion whether to grant the request for
surrender or take any other action it deems appropriate and reasonable, Upon formél acceptance
of the surrender of the license, Respondent Tony Phan will no longer be subject to the terms and
conditions of probation. This surrender constitutes a record of discipline and shall become a part
of the Respondent Tony Phan license history with the Board.

Upon acceptance of the surrender, Respondent Tony Phan shall relinquish his pocket and
wall license to the Board within ten (10) days of notification by the Board that the surrender is
accepted. Respondent Tony Phan may not reapply for any license from the Board fér three (3)
years from the effective date of the surrender. Respondent Tony Phan shall meet all requirements
applicable to the license sought as of the date the application for that license is submitted to the
Board, including any outstanding costs. |

13.  Notice to Employees

Respondent Foothill Ranch Medical Plaza Pharmacy shall, upon or before the effective date
of this decision, ensure that qu employe;esrinvolved in permit operations are made aware of ali the
terms and conditions of probation, either by posting a notice of the terms and conditions, |
circulating such noti.ce, or both. If the notice required by this provision is posted, it shall be
posted in a prominent place and shall remain posted throughout the probation period. Respondént

owner shall ensure that any employees hired or used after the effective date of this decision are

28

madeaware of the terms-and-conditions of probation by posting a notice; circulating-a notice, or ——
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both. Additionally, respondent owner shall submit written notification to the Board, within
fifteen (15) days of the effective date of this decision, that this term has been satisfied, Failure to
submit such notification to the Board shall be considered a violation of probation,

"Employees" as used in this provisiqﬁ includes all full-time, part-time, volunteer, temporary
and relief employees and independent contractors employed or hired at any time during
probation. -

14, Owners and Officers: Knowledge of the Law

Respondent Foothill Ranch Medical Plaza Pharmacy shall provide, within thirty (30) days
after the effective date of this decision, signed and dated statements from its owners, including
any owner or holder of ten percent (10%) or more of the interest in Respondent or Respondent's
stock, and any officer, stating under penalty of perjury that said individuals have read and are
familiar with state and federal laws and regulations governing the practice of ‘pharmacy. The
failure to timely provide said statements under penalty of perjury shall be considered a violation
of probation.

15. Posted Notice of Probation

Respondent Foothill Ranch Medical Plaza Pharmacy shall prominently post a probation
notice provided by the Board in a place conspicuous and readable to the public. The probation
notice shall remain posted during the entire period of probation.

Respondent owner shall not, directly or indirectly, engage in any conduct or make any
statement which is intended to mislead or is likely to have the effect of misleading any patient,
customer, member of the public, or other person(s) as to the nature §f and reason for the probaﬁon
of the licensed entity, | n

Failure to post such notice shall be considered a violation of probation.

16. Notification of a Change in Na.me, Residence A{idress, Mailing Address or
Employment

Respondent Tony Phan shall notify the board in writing within ten (10) days of aﬁy change

of employment. Said notification shall include the reasons for leaving, the address of the new

28

employer, the name of the supervisor and owner, and the work schedule if knowi, Respondent
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Tony Phan shall further notify the board in writing within ten (10) days of a change in néme,
residence address, mailing address, or phone number.

Failure to timely notify the board of any change in employer(s), name(s), address(es), or
phone number(s) shall be considered a violation of probation,

17.  Tolling of Probation

Except during periods of suspension, Respondent Tony Phan shall, at all times while on
probation, be employed as a pharmacist in California for a minimum of 40 hours per calendar
month. Any month during which this minimum is not met shall toll the period of probation, i.e.,
the period of probation shall be extended by one month for each month during which this
minimum is not met. During any such period of tolling of probation, Respondent Tony Phan
must nonetheless comply with all terms and conditions of probation.

Should Respondent Tony Phan, regardless of residency, for any reason (iAncluding vacation)
ceﬁse practicing as apharmacist for a minimum of 40 hours per calendar month in Califorhia,
Respondent Tony Phan must notify the board in writing within ten (10) days of the cessation of
practice, and must further notify the board in writing within ten (10) dﬁys of the resumption of
practice. Any failure to provide such notification(s) shall be considered a violation of probation.

It is a violation of probation for Respondent Tony Phan's probation to remain tolled
pursuant to the provisions of this condition for a total period, counting consecutive and non-
consecutive months, exceeding thirty-six (36) months.

"Cessation of practice” means any calendar month during which respondent is not
pfacticing as a pharmacist for at least forty (40) hours, as defined by Business and Professions
Code section 4000 et seq . "Resumption of practice” means any calendar month during which
respondent is practicing as a pharmacist for at least forty (40) hours as a pharmacist as defined by
Business and Professions Code section 4000 et seq.

18.  Violation of Probation

If Respondents have not complied with any term or condition of pfobation, the board shall

have continuing jurisdiction over respondent, and probation shall automatically be extended, until

28

all terms and-conditions have been satisfied or the board has taken other action as deemed
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and an opportunity to be heard, may revoke probation and carry out the disciplinary order that

appropriate to treat the failure to comply as a violation of probation, to terminate probation, and

to impose the penalty that was stayed.

If Respondents violate probation in any respect, the board, after giving Respondent notice

was stayed. Notice and opportunity to be heard are not required for those provisions stating that a
violation thereof may lead to automatic termination of the stay and/or revocation of the license. If
a petition to revoke probation or an accusation is filed against respondent during probation, the
board shall have coritinuing jurisdiction and the period of probation shall be automatically
extended until the petition to revoke probation or accusation is heard and decided.

19. Completion of Probation

Upon written notice by the board or its designee indicating successful completion of
probation, Respondents’ licenses will be fully restored.

20. Community Services Program

Within sixty (60) days of the effective date of this decision, Respondent Foothill Ranch
Medical Plaza Pharmacy shall submit to the board or its designee, for prior approval, a
community service program in which Respondent Foothill Ranch.MedicaI Plaza Pharmacy shall
provide free health-care related services in prescription_drug abuse education on a regular basis to-
a community or charitable facility or agency for at least 100 hours during the period of probation
or 80 hours of community service if Respondent Foofhill Ranch Medicél Plaza Pharmacy makes a
donation of $8,000.00 worth of Nalaxone to a community or charitable facility or agency. Within
thirty (30) days of board approval thereof, Respondent Foothill Ranch Medical Plaza Pharmacy
shall submit documentation to the board demonstrating commencement of the community service
program. A record of this notification must be provided to the board upon request. Respondent
Foothill Ranch Medical Plaza Pharmacy shall report on progress with the community service
program in the qI_.lal'terly reports. Failure to timely submit, commence, or comply with the

program shall be considered a violation of probation,

28
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21, Remedial Education

1

2 Within sixty (60) days of the effective date of this decision, Respondent Tony Phan shall

3 || submit to the board or its designee, for prior approval, an appropriate program of remedial

4 || education related to prescription drug abuse and corresponding responsibility. The program of

5 || remedial education shall consist of at least six (6) hours each year, fifty (50) percent of which

6 || shall be in person, which shall be completed within six months at Respondent Tony Phan's own

7 || expense, All remedial education shall be in addition to, and shall not be credited toward,

8 || continuing education (CE) courses used for license renewal purposes.

9 Failure to timely submit or complete the approved remedial education shall be considered &
10 || viclation of probation. The period of probation will be automatically extended until such
11 || remedial education is successfully completed and written proof, in a form acceptable to the board,
12 || is provided to the board or its desigﬁee.
13 Following the completion of each course, the board or its designee may require the
14 || respondent, at their own expense, to take an approved examination to test the Respondent Tony
15 |} Phan's knowledge of the course. If the Respondent Tony Phan does not achieve a passing score
16 || on the examination, this failhre shall be considered a violation of probation. Any such
17 || examination failure shall require Respondent Tony Phan to take another course approved by the |
18 || board in the same subject area, | |
19 22. No New Ownership ‘of Licensed Premises
20 Respondent Tony Phan shall not acquire any new ownership, legal or beneficial interest nor
21 || serve as a manager, administrator, member, officer, director, trustee, associate, or partnet of any
22 || additional business, firm, partnership, or corporation licensed by the board. Tf Respondent Tony
23 1t Phan currently owns or has any legal or beneficial interest in, or serves as a manager,
24 {| administrator, member, officer, director, trustee, associate, or partnér of any business, firm,
25 || partnership, or corporation currently or hereinafter licensed by the board, Respendent Tony Phan
26 1| may continue to serve in such capacity or hold tHat i‘nterest, but only to the extent of that p‘losition
27 1| or interest as of the effective date of this decision. Violation of this restriction shall be considered
78 [ aviolation of probation: - -

13
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23.  Consultant for Owner or Pharmacist-In-Charge

f

2 During the period of probation, Respondent Tony Phan shall not supervise any intern

3 || pharmacist or serve as a consultant to any entity licensed by the board. Respondent Tony Phan

4 || may be a pharmacist-in-charge of Respondent Foothill Ranch Medical Plaza Pharmacy only.

5 || However, if during the period of probation Respondent Tony Phan serves as a pharmacist-in-

6 || charge at Foothill Ranch Medical Plaza Pharmacy, Respondent Tony Phan shall retain an

7 || independent consultant at his own expense who shall be responsible for reviewing pharmacy

8 || operations on a monthly basis for compliance by respondent Foothill Ranéh Medical Plaza

9 || Pharmacy with state and federal laws and regulations governing the practice of pharmacy and for
10 complianée by Respondent Tony Phan with the obligations of a pharmacist-in-charge, The
11 || consultant shall be a pharmacist licensed by and not on probation with the board and whose name
12 || shall be submitted to the board or its designee, for prior approval, within thirty (30) days of the
13 || effective date of this decision. Respondent Tony Phan shall not be a pharmacisi-in-charge at
14 || more than one pharmacy or at any pharmacy of which they is not the sole owner. During the
15 || period of probation, the Board or its designee, retains the discretion to reduce the frequency of the
16 || pharmacist consultant’s review of Respondent Foothill Ranch Medipal Plaza Pharmacy’s
17 || operations and Respondent Tony Phan’s obligations as a pharmacist-in-charge. Failure to timely
18 {| retain, seek approizal of, or ensure timely reporting by the consultant shall be considered a
19 || violation of probation,
20 24, Consultant Pharmacist Review of Pharmacy Operations
21 During the period of probation, Respondent Foothill Ranch Medical Plaza Pharmacy shall
27 || retain an independent consultant at its own expense who shall be responsible for reviewing
23 || pharmacy operations on a monthly basis for compliance by Respondent Foothill Ranch Medical
24 || Plaza Pharmacy with state and federal laws and regulations governing the practice of pharmacy,
25 |} The consultant shall be a pharmacist licensed by and not on probation with the board and whose
26 1 name shall be submitted to the board or its designee, for prior approval, within thirty (30) days of
27 4| the effective date of this decision. During the period of probation, the board or its designee
78 || retains the discretion to reduce the fiequerncy of the pharmacist consultant’s Teview of Respondent|
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Foothill Ranch Medical Plaza Pharmacy’s operations. Failure to timeiy retain, seek approval of,
or ensure timely reporting by the consultant shall be considered a violation of probation.

25. Ethics Course

Within sixty (60) calendar days of the effective date of this decision, Respondent Tony
Phan shall enroll in a course in etﬁios, at Respondent Tony Phan’s expense, approved in advance
by the board or its designee, Failure to initiate the course during the first year of probation, and
complete it within the second year of probation, is a violation of probation.

Respondent Tony Phan shall submit a certificate of completion to the board or ifs designee
within five days after completing the course.

ACCEPTANCE

I have carefully read the above Stipulated Settlement and Disciplinary Order and have fuily
discussed it with my attorneys, Tony J. Park, Pharm.D., J.D. and Ivan Petrzelka, Pharm.D,, J.D,,
M.B.A. Tunderstand the stipulation and the effect it will have on my Pharmacy Permit No. PHY
47237 and Pharmacist License No. RPH 46350. 1 enter into this Stipulated Settlement and
Disciplinary Order voluntarily, knowingly, and intelligently, and agree to be bound by the

Decision and Order of the Board of Pharmacy.

DATED: O7/22/2017] ey e

T@NY PHAN, as an individual and as authorized agent
on behalf of PHAN HEALTHCARE, INC., DBA
FOOTHILL RANCH MEDICAL PLAZA

PHARMACY
Respondents

I have read and fully discussed with Respondents Phan Healthcare, Inc., dba Foothill Ranch
Medical Plaza Pharmacy and Tony Phan, the terms and conditions and other matters contained in

the above Stipulated Settiement and Disciplinary Order. T approve its form and content,

DATED: July 22, 2017 Véyﬁzé:“‘/é/

VAN PETRZELKA, PHARM.D., 7D, MEBA,
Attorney for Respondents
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1 ENDORSEMENT
2 The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully
3 || submitted for consideration by the Board of Pharmacy.
4 . R ) ‘
DATED: /-{?/ \‘7/"/\\\ \ ,)( Respectfully submitted,
5 )
XAVIER BECERRA
6 Attorney General of California
(GREGORY J, SALUTE :
7 Superviging Deputy Aftoragy General
; -
DESIREEA. KELLOG
10 Deputy’ Attorney Gengral
Attorreys for Complainant
11
12
13
SD2016702753
14 || 81756236.doc
15
16
17
18
19
20
21
22
23
24
25
26
27
28 o N

f6

STIPULATED SETTLEMENT (5596)




Exhibit A

Accusation No. 5996




o

XAVIER BECERRA _
Attorney Genera] of California
GREGORY J. SALUTE

- Supervising Deputy Attorney General

3 || DESIREE L. KELLOGG
Deputy Attorney General
4 || State Bar No. 126461
600 West Broadway, Suite 1800
5 San Diego, CA 92101
P.0O. Box 85266
6 San Diego, CA 92186-5266
Telephone: (619) 738-9429
7 Facsimile: (619) 645-2061
Attorneys for Complainant
8
BEFORE THE
9 _ BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
10 STATE OF CALIFORNIA
il X
. In the Matter of the Accusation Against: Case No. 5996
PHAN HEALTHCARE, INC,, DBA
13 || FOOTHILL RANCH MEDICAL PLAZA
PHARMACY o ACCUSATION
14 || 26750 Towne Center Drive, Suite C
s Foothill Ranch, CA 92610
6 Pharmacy Permit No, PHY 47237
TONY PHAN
17 || 26750 Towne Center Drive, Suite C
8 Foothiil Ranch, CA 92610
9 Pharmacist License No. RPH 46350
Respondents.
20
21
22 Complainant alieges:
23 PARTIES
24 1. Virginia K. Herold (Complainant) brings this Accusation solely in her official
25 || capacity as the Executive Officer of the Board of Pharmacy, Department of Consumer Affairs.
26 2. Onorabout July 12, 2005, the Board of Pharmacy issued Pharmacy Permit Number
27 || PHY 47237 to Phan Healthcare, Inc., doing business as Foothill Ranch Medical Plaza Pharmacy
28 || (Respondent Foothill Ranch Medical Plaza Pharmacy). The Pharmacy Permit was in full force
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and effect at all times releﬁant to the charges brought herein and will expire on July 1,2017,
unless renewed. |
3. On or about August 11, 1993, the Board of Pharmacy issued Pharmacist License
Number RPH 46350 to Tony Phan (Respondent Tony Phan). The Pharmacist License was in full
force and effect at all times relevant to the charges brought he'reiﬁ and will expire on Juiy 31,
2017, unless renewed.
JURISDICTION

4, This Accusation is brought before the Board of Pharmacy (Board), Department of

Consumer Affairs, under the authority of the following laws. All section referénces are to the |

Business and Professions Code uniess otherwise indicated.

5. Section 4011 of the Code provides that the Board shall administer and enforce both
the Pharmacy Law [Bus. & f’rof. Code, § 4000 et seq.} and the Uniform Controlled Substances
Act [Health & Safety Code, § 11000 et seq.]. |

6.  Section 4300(a) of the Code provides that every license issued by the Board may be
suspended or revoked. |

7. Section 4300.1 of the Code' states:

The expiration, cancellation, forfeiture, or suspension of a board-issued license
by operation of law or by order or decision of the board or a court of law, the
placement of & license on a retired status, or the voluntary surrender of a license by a
licensee shall not deprive the board of jurisdiction to commence or proceed with any
investigation of, or action or disciplinary proceeding against, the licensee or to render
a decision suspending or reveking the license. :

STATUTORY AND REGULATORY PROVISIONS

8. Section 4113(¢) of the Code states:

The pharmacist-in-charge shall be responsible for a pharmacy’s compliance
with all state and federal laws and regulations pertaining to the practice of pharmacy.

9. Section 4301 of the Code states in pertinent part:

The board shall take action against any holder of a license who is guilty of
unprofessional conduct or whose license hasbeen issued by mistake. Unprofessional
conduct shall include, but is not limited to, any of the following:

ACCUSATION




(i) The violation of any of the statutes of this state, or any other state, or of the
United States regulating controlled substances and dangerous drugs....

2 ]
3
(0) Violating or atiempting to violate, directly or indirectly, or assisting in or ]
4 abetting the violation of or conspiring to violate any provision or term of this chapter j
or of the applicable federal and state laws and regulations governing pharmacy, ;
5 including regulations established by the board or any other state or federal reguiatory
agency. '
6
7 . :
10, Section 4307{a) of the Code states that:
8
Any person who has been denied & license or whose license has been revoked
9 or is under suspension, er who has failed to renew his or her license while it was '
under suspension, or who has been a manager, administrator, owner member, officer,
10 director, associate, partner, or any other person with management or control of any
partnership, corpotation, firm, or association whose application for a license hes been
11 denied or revoked, is under suspension or has been placed on probation, and while
acting as the manger, administrator, owner, member, officer, director, associate, :
12 partnet, or any other person with management or control had knowledge or .
knowingly participated in any conduct for which the license was denied, revoked, ;
13 suspended, or placed on probation, shall be prohibited from serving as a manger, ;
administrator, owner, member, officer, director, associate, partner, or any other ;
14 person with management or control of a licensee as foliows: ;
15 (1} Where a probationary license is issued or where an existing license is placed :
on probation, this prohibition shall remain in effect for a period not to exceed five ‘
16 years. :
17 (2) Where the license is denied or revoked, the prohibition shall contimie unti
the license is issued cr reinstated.
18 ' :
11, Health and Safety Code section 11153(a) states:
19 :
A prescription for a controlled substance shall only be issued for a legitimate 1
20: medical purpose by an individual practitioner acting in the usual course of his or her
professional practice. The responsibifity for the proper prescribing and dispensing of
21 controlled substances is upon the preseribing practitioner, but a corresponding
responsibility rests with the pharmacist who fills the prescription. Except as .
22 authorized by this division, the following are not legal prescriptions: (1) an order
purporting to be a prescription which is issued not in the usual course of professional
23 treatment or in legitimate and authorized research; or (2) an order for an addict or
‘ habitual user of controlled substances, which is issued not in the course of .
24 professional treatment or as part of an authorized narcotic treatment program, for the
purpose of providing the user with controlled substances, sufficient to keep him or i
25 her comfertable by maintaining customary use.
26 12, Health and Safety Code section 11162.1(a) states:
27 (a} The prescription forms for controlled substances shall be printed with the
following features: :
28

(oS}
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(1) A latent, repetitive ‘void’ pattern shall be printed across the entire front of
the prescription blank; if a prescription is scanned or photocopied, the word “void”
shall appear in a pattern across the entire front of the prescription, :

(2)'A watermark shall be printed on the backside of the prescription blank; the
watermark shall consist of the words “California Security Prescription.”

(3} A chemical void protection that prevents alteration by chemical washiag,
(4) A feature printed in thermochromic ink.

(5) An area of opaque writing so that the writing disappears if the prescription
is lightened.

(6) A description of the security features included on each prescription forrﬁ.

(7) (A) Six quantity check off bexes shall be printed on the form so that the
prescriber may indicate the quantity by checking the applicable box where the
following quantities shall appear:

1-24

25-49

50-74

75-100

101-150

151 and over.

(B) In conjunction with the quantity boxes, a space shall be provided to
designate the units referenced in the quantity boxes when the drug is not in tablet or
capsule form.

(8) Prescription blanks shal! contain a statement pi'ilﬁed on the bottom of the
prescription blank that the “Prescription is void if the number of drugs prescribed is

not noted.” '

(9) The preprinted name, category of ficensure, license number, federal

controlled substance registration number, and address of the prescribing practitioner.

(10) Check boxes shall be printed on the form so that the prescriber may
indicate the number of refills ordered.

(11) The date of origin of the prescription.
(12) A check box indicating the prescriber’s order not to substitute.

(133 An identifying numbet assigned to the approved security printer by the
Department of Justice.
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(14) (A} A check box by the name of each prescriber when a prescription form
lists multiple prescribers.

(B) Each prescriber who signs the prescription form shall identify himself or
herself as the prescriber by checking the box by his or her name.

13. Section 1761 of title 16, California Code of Regulations states:

{a) No pharmacist shall compound or dispense any prescription which contains
any significant error, omission, irregularity, uncertainty, ambiguity or alteration.
Upon receipt of any such prescription, the pharmacist shall contact the prescriber to
obtain the information needed to validate the prescription.

(b) Even after conferring with the prescriber, a pharmacist shall not compound
or dispense a controlled substance prescription where the pharmacist knows or has
objective reason to know that said prescription was not issued for a legitimate
medical purpose, - S .

14, Section 1306.04(a) of title 21, Code of Federal Regulations states:

A prescription for a controlled substance to be effective must be issued fora .
legitimate medical purpose by an individual practitioner acting in the usual course of
his professional practice. The responsibility for the proper prescribing and dispensing
of controlled substances is upon-the prescribing practitioner, but a corresponding
responsibility rests with the pharmacist who fills the preseription. An order
purporting to be a prescription issued not in the usual course of professional treatment
or in legitimate and authorized research is not a prescription within the meaning and
‘ntent of section 309 of the Act (21 U.S.C. 829) and the person knowingly filling such
a purported prescription, as well as the person issuing it, shall be subject to the
penalties provided for violations of the provisions of law relating to controlled
substances.

COST RECOVERY

15.  Section 125.3 of the Code provides, in pertinent part; that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigati()l'l and
enforcement of the case.

DRUGS

16. Duragesic is a brand name fof fentanyl, a Schedule I} controlled substance pursuant to
Health and Safety Code section 11055(c)(8) and a dangerous drug pursuant io Business and
Professions Code section 4022.

17. Roxicodone is a brand name for oxycddone, a Schedule 11 contrlolied substance
pursuémt to Health and Safety Code section 11055(b)(1)(M) and a dangercus drug pursuant to

Rusiness and Professions Code section 4022,

T T ACCUSATION |
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18. Soma is a brand name for carisdoprodol, a Schedule IV cantrolled substance pursuant
to title 21, Code of Federal Regulations, section 1308.14(c)(6) and is a _dangefous drug pursuant
to Business and Professions Code section 4022.

FACTUAL ALLEGATIONS

19.  From July 12; 2005 through the present, Respondent Tony Phan was the Pharmacist-

in-Charge of Respondent Foothill Ranch Medical Plaza Pharmacy.

| 20.  From June 13, 2013 to April 13, 2015, Respondents filled 339 controlled substance
prescriptions issued on their face, by Dr. A.B, a family medicine practitioner. However, these
prescriptions were forged and never written, nor authorized by Dr, A.B.

21. Individualrs paid for the controlled substance prescriptions in cash and did not ssek
reimbursement from an insurance company or government agency.

22.  Respondents dispensed fentanyl transdermal patches with directions to use them in
frequencies greater than indicated by the manufacturer. This resulted in unusually high doses or
high quantities of fentany! dispensed to individuals by Respondents.

23. Respéndents dispensed identical controlled substances, in the same strength and
doses to individuals with the same last name and address.

24. Respondents filled prescriptions for controlled substances which were written in an
identical fashion for multiple individuals. Namely, the prescriptions were written for fhe same
combination of controlled substances in the same strength (the highest available) and doses to
different individuals which were .dispensed by Respéndents, sometimes on the same day or every
other day.

25.  Individuals were prescribed the same drug therapy for multiple conditions or
diagnoses which typically require separate drug therapies and specialists.

26, Respondenﬁs did not adequately verify or otherwise research whether the
prescriptions described in paragraph 19 were written for a legitimate medical purpose before
filling them. |

-27. On May 26, 2015, September 30, 2015, and March 30, 2016, Respondents filled three

prescriptions (Numbers 2214238, 2214814 and 2215707) which were written on forms lacking an

6
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identifying number of the security printer, a ot number and the phrase, “California Security

2 || Prescription” on the back of the forms., Additionally, Prescription Number 2214238 lacked &
3 || latent, repetitive “void” pattern printed across the front of the prescription and contained the
4 || phrase “Rx Invalid.”
5 FIRST CAUSE FOR DISCIPLINE
6 (Failing to Comply with Corresponding Responsibility
7 for Legitimate Controlled Substance Prescriptions)
8 28, Res;oondents are éLtbjeot to disciplinary action under Code secticns 4301(j) and (o),
9 || for violating Health and Safety Code section 11153(a) aﬁd section 1306,04(a) of title 21 of the
10 || Code of Federal Regulations, in that they failed to comply wifh their corresponding responsibility
11 || to ensure that controlled substances wel'e dispensed for a legitimate inedical purpose when
12 || Respondents furnished prescriptions for controlled substances even though “red flags” were
13 || present to indicate those prescriptions were not issued for a legitimate medical purpose, as set
14 || forth in paragraphs 18 through 27 above, which are incorporated herein by reference.
15 SECOND CAUSE FOR DISCIPLINE
16 (Dispensing Controlled Substance Preseriptions with Significant Errors, Omissions,
17 Irregularities, Uncertainties, Ambiguities or Alterations)
18 29,  Respondents are subject to disciplinary action under Code section 4301(o), for
19 || violating title 16, California Code of Regulations, sections 1761(a} and (b), in that they dispensed
20 || prescriptions for controlled substances, which contained significant errors, omissions,
21 |} irregularities, uncertainties, ambiguities or alterations, as set forth in paragraphs 18 through 27
29 || above, which are incorporated herein by reference.
23 THIRD CAUSE FOR DISCIPLINE
24 (Dispensing Conirolled Substance Prescriptions Written on Unauthorized Forms)
25 30. Respondents ate subject to disciplinarjf action under Code section 4301(}), for
26 | violating Health and Safety Code section [1162.1(2), in that they dispensed prescriptions writlen
27 || on unauthorized forms, as set forth in paragraph 27 above, which are incerporated herein by
28 || reference.
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FOURTH CAUSE FOR DISCIPLINE.

(Unprofessional Conduct)

31. Respondents are subject to disciplinary action under Code section 4301 for
unprofessional conduct in that they engaged in the activities described in paragraphs 18 through
27 above, which are incorporated herein by reference.

OTHER’MATTERS '

32. Pursuant to Code section 4307, if discipline is imposed on Pharmacy Permit Number
PHY 47237 issued to Phan Healthcare, Inc., doing business as Foothill Ranch Medical Plaza
Pharm-a.cy_, Phan Healthcare, Inc., doing business as Foothill Ranch Medical Plaza Pharmacy
shall be prohibited from serving as & manager, administrator, owner, member, officer, director,
associate, or partner of a licensee for five years if Pharmacy Permit Number PHY 47237 is‘
placed on probation or until Pharmacy Permit Number PHY 47237 is reinstated if it is revoked.

33.  Pursuant to Code section 4307, if discipline is imposed on Pharmacy Permit Number
PHY 47237 issued to Phan Healthcare, Inc., doing business és Foothill Ranch Medical Plaza
Pharmacy while Tony Phan has been an officer and owner and had knowledge of or knowingly
participated in any conduct for which the licensee was disciplined, Tony Phan shall be prohibited
from serving as a manager, administrator, owner, member, officer, director, associate, or partner
of 4 licenses for five years if Pharmacy Permit Number PHY 47237 is placed on probation or
until Pharmacy Permit Number PHY 447237 is reinstated if it is revoked.

34,  Pursuant to Code section 4307, if discipline is imposed on Pharmacist License
Number RPH 46350 issued to Tony Phan, Tony Phan shall be prohibited from serving as a
manager, administrator, owner, member, officer, director, associate, or partner of a licensee for
five years if Pharmacist License Number RPH 46350 is placed on probation or until Pharmacist
License Number RPH 46350 is reinstated if it is revoked.

PRAYER
WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,

and that following the hearing, the Board of Pharmacy issue a decision:
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I.  Revoking or Suspending Pharmacy Permit Number PHY 47237, issued to Phan
Healthcare, Inc., doing business as Foothill Ranch Medical Plaza Pharmacy;

2. Revoeking or suspending Pharmacist License Number RPH 46350, issued to Teny
Phan;

3. Prohibiting Phan Healthcare, Inc., doing business as Foothill Ranch Medical Plaza
Pharmacy from serving as a manager, administrator, ownér, member, ofﬁcer_, director, associate,
or partner of a licensee for five years if Pharmacy Permit Number PHY 47237 is placed on
probation or until Pharmacy Permit Number PHY 47237 is reinstated if Pharmacy Permit
Number PHY 47237 issued to Phan Healthcare, Inc., doing business as Foothill Ranch Medical
Plaza Pharmacy is revoked;

4, Prohibiting Tény Phan from serving as a manager, administrator, owner, member,
officer, director, associate, or partner of a licensee for five years if Phafmacy Permit Number

PHY 47237 is placed on probation or until Pharmacy Permit Number PHY 47237 is reinstated if

- Pharmacy Permit Number PHY 47237 issued to Phan Healtheare, Inc., doing business as

Foothill Ranch Medical Plaza Pharmacy is revoked,

5. Prohibiting Tony Phanl from serving as a manager, administrator, owner, member,
officer, director, associzate, or partner of a licensee for five years if Pharmacist License Number
RPH 46350 is placed on probation or until Pharmacist License Number RPI 46350 is reinstated
if Pharmacist License Number RPH 46350 issued to Tony Phan is revoked;

6. Ordering Phan Healthcare, Inc., doing business as Foothill Ranch Medical Plaza
Pharmacy and Tony Phan to pay the Board of Pharmacy the reasonable costs of the investigation
and enforcement of this case, pursuant to Business and Professions Code section 125.3; and,
i |
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7. Taking such other and further action as deemed necessary and proper.

N

D/

SD2016702753
81543856.doc

VIRGINIA K. HEROLD
Executive Officer

Beard of Pharmacy

Department of Consumer Affairs
State of California

Complainant
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