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BEFORE THE 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the Accusation Against: 

MARIO CARMELO GALLARDO 
339 Marcos Street, Apartment 104 
San Marcos, CA 92069 

Pharmacy Technician Registration No. TCH 138664 

Respondent. 

Case No. 5910 

DEFAULT 
DECISION 
AND ORDER 

[Gov. Code, §11520] 

FINDINGS OF FACT 

1. On September 23, 2016, Complainant Virginia K. Herold, in her official capacity 

as the Executive Officer of the Board of Pharmacy (Board), Department of Consumer Affairs, 

filed Accusation No. 5910 against Mario Carmela Gallardo (Respondent) before the Board. 

(Accusation attached as Exhibit A.) 

2. On February 4, 2014, the Board issued Pharmacy Technician Registration No. 

TCH 138664 to Respondent. The Pharmacy Technician Registration was in full force and effect 

at all times relevant to the charges brought in Accusation No. 5910, and will expire on April30, 

2017, unless renewed. 

3. On October 6, 2016, Respondent was served by Certified and First Class Mail 

copies of the Accusation No. 5910, Statement to Respondent, Notice of Defense, Request for 

Discovery, and Discovery Statutes (Government Code sections 11507.5, 11507.6, and 11507.7) 
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at Respondent's address of record which, pursuant to Business and Professions Code 

(Code)section 4100, is required to be reported and maintained with the Board. Respondent's 

address of record was and is 339 Marcos Street, Apartment 104, San Marcos, CA 92069. 

4. Service of the Accusation was effective as a matter of law under the provisions of 

Government Code section 11505, subdivision (c) and/or Code section 124. 

5. On October 31, 2016, the aforementioned documents were returned by the U.S. 

Postal Service marked "Unclaimed." The address on the documents was the same as the address 

on file with the Board. Respondent failed to maintain an updated address with the Board and the 

Board has made attempts to serve the Respondent at the address on file. Respondent has not 

made himself available for service and therefore, has not availed himself of his right to file a 

notice of defense and appear at hearing. 

6. Government Code section 11506(c) states, in pertinent part: 

(c) The respondent shall be entitled to a hearing on the merits if the 
respondent files a notice of defense ... and the notice shall be deemed a specific 
denial of all parts of the accusation ... not expressly admitted. Failure to file a 
notice of defense ... shall constitute a waiver of respondent's right to a hearing, 
but the agency in its discretion may nevertheless grant a hearing. 

7. Respondent failed to file a Notice of Defense within 15 days after service upon 

him of the Accusation, and therefore waived his right to a hearing on the merits of Accusation 

No. 5910. 

8. California Government Code section 11520(a) states, in pertinent part: 

(a) lf the respondent either fails to f:tle a notice of defense ... or to appear 
at the hearing, the agency may take action based upon the respondent's express 
admissions or upon other evidence and affidavits may be used as evidence 
without any notice to respondent .... 

9. Pursuant to its authority under Government Code section 11520, the Board finds 

Respondent is in default. The Board will take action without further hearing and, based on the 

relevant evidence contained in the Default Decision Evidence Packet in this matter, as well as 

taking official notice of all the investigatory reports, exhibits and statements contained therein on 

file at the Board's offices regarding the allegations contained in Accusation No. 5910, finds that 
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the charges and allegations in Accusation No. 5910, are separately and severally, found to be true 

and correct by clear and convincing evidence. 

10. Taking official notice of its own internal records, pursuant to B~siness and 

Professions Code section 125.3, it is hereby determined that the reasonable costs for 

Investigation and Enforcement is $1,035.00 as of December 7, 2016. 

DETERMINATION OF ISSUES 

1. Based on the foregoing findings of fact, Respondent Mario Carmela Gallardo has 

subjected his Pharmacy Technician Registration No. TCH 138664 to discipline. 

2. TI1e agency has jurisdiction to adjudicate this case by default. 

3. The Board of Pharmacy is authorized to revoke Respondent's Pharmacy 

Technician Registration based upon the following violations alleged in the Accusation which are 

supported by the evidence contained in the Default Decision Evidence Packet in this case.: 

a. Respondent has subjected his Pharmacy Technician Registration to 

discipline under Code section 4301, subdivision G) in that he committed acts that violated 

statutes of the State of California regulating controlled substances and dangerous drugs. The 

circumstances are that on January 10, 2016, during an enforcement stop in Carlsbad, California, 

Respondent admitted to possession of some medication. An officer searched Respondent and 

located a pill bottle inside his jacket pocket containing 78 pills of antihistamine, eight whole and 

three half Xanax pills, and 17 Valium pills. Respondent was arrested for possession of Xanax 

and Valium without a prescription and transported to the Vista Detention Facility. 

b. Respondent has subjected his Pharmacy Technician Registration to 

discipline under Code section 4301, subdivision (o), in that he committed acts that violated 

pharmacy laws of the State of California regulating controlled substances and dangerous drugs. 

c. Respondent subjected his Pharmacy Technician Registration to discipline 

under Code section 4301, subdivision (p), in that Respondent possessed controlled substances 

without a prescription in violation of Code section 4060, conduct that would have warranted the 

denial of a pharmacy technician registration under Code section 480, subdivision (a)(3)(A). 

http:1,035.00
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ORDER 


IT IS SO ORDERED that Pharmacy Technician Registration No. TCH 138664, heretofore 

issued to Respondent Mario Carmelo Gallardo, is revoked. 

Pursuant to Government Code section 11520, subdivision (c), Respondent may serve a 

written motion requesting that the Decision be vacated and stating the grounds relied on within 

seven (7) days after service of the Decision on Respondent. The agency in its discretion may 

vacate the Decision and grant a hearing on a showing of good cause, as defined in the statute. 

This Decision shall become effective at 5:00p.m. on February 9, 2017. 


It is so ORDERED on January 10, 2017. 


BOARD OF PHARMACY 
DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALlFORNIA 

By 
Amy Gutierrez, Pharm.D. 
Board President 

81526165.DOC 
DOJ Matter ID:SD2016701763 

Attachment: 

Exhibit A: Accusation 
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In th~ Matter ofthe Accusmlon Against: 

MARIO CARMELO GALLARDO 
339 Ma.rc<lll Stroet, Apnrbn¢lnt l 04 
San Marros, CA 92%9 

Respondent. 
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KAMAlA D. HARRIS 
Attorney Gt1ncrnl of California 
Li>!flt\ K. SCHNEIDLR 
Senior Assistant Attorney General 
GREGORY J. SAL\J11' 
Supervising I>eputy Attorney General 
State Bur No. 1640 IS 

600 West Broadway. Suite 1800 

SM Diego, CA 92101 

P.O. Box 85266 

San Diego, CA <12186·5266 

Telephone: ( 619) 738·9431 

F!ic>Jmilc: (619) li45·2061 


Atwrne;w;for Complainant 

llEFOI~EUIE 
HOAR!) OF' l'HARMACY 


I)EPARTMENT OF CONSUMER AFFAIRS 

STAIE OF CALIFORNIA 


Case No. 591() 

ACCIJSAT!ON 

~..apacity as the ExL'I:utive omcer of!hc floartl ofl'h~nnacy (Board), Depa1tmcnt ofO,nsumer 

Affairs. 

2. On Fehmary 4, 2014. the Board issued l'hanm1cy Technic-ian Regi$!rlltion 

Numher TCH 138664\o Mario Carmclo Gallardo (Resptmdcnt;. The Pharmacy Technician 

RcJl.istration was in full force nnd cll'lllct at all times relevant to tho chnrges brought herein, and 

wiLl expire on April30, :tfll7, unless renewed. 
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.WIUSI>ICTION 

3. This Accusation is brought before the Board under the authority ofthe lhllowing 2 

3 laws. All section references are to the Business and Prol'bssions Code (Code) unless otherwise 

4 indicated. 

4. Code section 4300. suhdivbion (a) provides that c<cry license issued by the 

6 Board may be suspended or revoked. 

7 5. Code section 4300.1 states: 

8 The cxpiratiml, cancellation, fmfdture, or suspension ofa hoard-issued 

license by nperation of law or by order or decision or the hoard or a wurt of law. 


9 the placemell\ of a I icen~c 011 a retired status, or the volun!Jiry summclet· \Of a 
11cense by a licensee shall not deprive the board ofjurisdiction to commence or 
proceed with any inv~lll.igat ion ot: or action or disciplinary proceeding against, !he 

II 	 licensee or to render a dacision suspending or revoking the license. 

12 	 STATCTORY PROVISIONS 

6.13 

14 (a) A hnmrd may d~ny a license regulated by this code on the grounds 
that the applicnm has one ofthe following: 

16 (3) (!I) Done any act that if done by a licentiate of the buslness or 
pmfewsion in qu~;stion, would be grounds lbr suspension or revocation ol'liccnsc. 17 

18 

19 	 7. Code section 492. st"tes: 

Notwlthlltlmding any other provision of law, suce<:ssful completkm ofany 
diversion pmgmm under the Penal Code, or successful comf)letion ofan alcohol21 
rmd drug pn)blem assessment prO)!ram under Ani<:lc 5 (commmcing with Section 

22 	 23249.50) ofCooracr 12 of Divhuon 11 nfthc Vehicle Code, shall not prohibit 
any agency esl:llblil<hedunder Divisi(>n 2 (commencing wilh S.:rction 500) of this 

2.3 	 code, or any in[tiativc act referred to in that division. from taking disciplinary 
action agalnsl a licensee or lrom denying a license fur prnfcs1k>ool misconduct,.

24 notwithstanding that evidence ofth~tl misctmduct may be recorded in a record 
pertaining to an arrest. Till$ section shall not be construed to apply to aoy drug 
diversion pmgra111 operated by any agency establlshed uoder Division 2 

26 (commencing with Section 500) ofthis code, or any initiative act .referred to ln 
that division. 

27 Ill 

28 /!{ 
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8. Code sootion 4022 states: 

"Dangerous dnJjf or ''dllllgcrous device" means tmy drug or device un5llfe 
for sclf:usc In humans or £tnimals, and includes the fh!lowing: 

(a) Any drug that btlars the lc!fencl: "Caution: tbdernllaw prohibits 
dispensing without prescription." "Rx only," or w<mls of similar impol'l. 

(b) Any device that btlars the statement: ''Caution: federal law restricts 
this device to sale by or on the order of a--·-~~·-··" "Rx only,'' or words of 
similar impml, tlh~ blank to be lillcd in with th1\ designatkm of the rmu;;titioner 
licensed to use or order use oflhe device. 

(c) Any other dnJg or device that hy !cdcl'!l.i or state law Cilll be 
lawfully dispensed only on prescription or .tumished pursuant tn Section 4006. 

9. Code scrtion 4060 states: 

A person shall not po!'ses,~ any contwlled suootance. exoopt that !ilrnishcd 
to a p;~rsott 11pon the prescription ofn physician, dentist, podiatrist, optometrist, 
veterinarian. or naturopathic doctor pursuant to Scrtlnn 3640.7. or iilrnishcd 
pursuant to a dr11g order issued by a cortificd nurse·midwifc pursuant to Section 
2746.51, a nurse pmctitioner pur$Uinl to Section 2836.1, a physician as.~istant · 
pursuant to Sectlon 3502.1, a naturopathic do·ctor pursuant to Section 3640.5. or a 
pharmacist pursuant to Section 4052.1-, 4052.2, or 4052.6. This section does not 
npp!y to the posse&<Jkm ofany controlled substance by a manufucturcr, 
whr1lesalcr, third-pal'ly logistics pr·ovider, phamracy, pharmacist, physician. 
podiatrist, dentL"t, optometrist, vcterinllrllltl, nntumpathic da<:tor, c{)rtifl.cd nurSC· 
midvvife, nu~ practitioner, or phy5id11t1 assistant, ifin stock in containers 
oorrccHy lahe.lcd with the name and addros,~ of tho supplier or rroduccr. 

·n1is sectwn doos not authcnize a cettiHcd nurse-midwife, a nw·so 
pmctitkmer, a physician a<;,~istant, or a naturopathic doctor, to order his or btlr own 
stock ofdll!lgernus drugs and devices. 

l0. Code section 4301 st>ltes: 

The board shall take action against any holdt1r ofa license who .is gu.i lty of 
unproli;lssimml conduct or whose license has been procured !hod or 
misrepresentation or issued by mistakc. llnprolbsslonnl eond uct shall include, but 
is not limited to. any ofthe Jbllowing: · 

(l) The violation of1111y of the statutes ofthis state, or any othct 'taJ:e, nr of 
the United Staics regul..~ting cuntrolled suhst~nces and dange1x>us dmgs. 

(o) Violating or nttemp!ing lo violate. directly or indirectly, or assisting in 
or abetting the violation or or con~piring to violate any provision or term of this 
chapter or oftbtl applicable federal and state laws and rej!ulations governing 
pharmacy, including regulations cstnhlishe<l by the heard or by My nther state nr 
federal mgula!rll)' agency. 

3 
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(p) Actions or conduct that would have warrnnt;;d denial ofu JicenEe. 

II. Health & Safety Code section ll 057 states, in pertinent p111t: 

(a) The controlled substances lb:lcd in this s~:ction 11re included in 
Schedule IV, 

(b) Schedule IV shall consist of the drugs und otrn:r substances, by 
whatever o111cia.l nan:~e, common or usual name. chemical name, or brand name 
designated, listed in this section. 

(c) Narcotic drugs. Unless spedtieally CNcepted or unless llsted in 
anotbcl' schooule, any material, c:ompo1.111d, mixture, or preparation containing ;my 
of the following narcotic drugs. or their salts calculated as lht> f~-e anhydrotts rns'!C 
or alkaloid. in limited qul!lltltics a.s set forth below; 

(d) Dep:rcssants. Unless spcdtir:ally excepted m· unless listed in 
another schedule. tmy material, Cllmponnd, mixtnre, or prepanUitYn which contains 
any quantity oftbc following substances. lncluJing its salts, istJmei'S. aoo suits of 
isomers whenever the existence ofthose salts. isomers. and salts of isomer<; is 
posslhk within the speeil1c chemical designation; 

( l) Alprazolam. 

12. Health and Sclfety Code section 11375 states, in pertinent part: 

(b) (2) Every j)el'lltln who 11ny cotl!rollod substance spe<:if!cd 
in subdivision (c), unless upon the prescription ofa physician, <lentisl, podiatt·ist. 
or veterinarian, licensed to pn~<:tice in this state, shall be guilty ofan infrnctlon <lr 
a misdctl1~~e1or. 

(c) This section sball apply to any material. compound, mixture, or 
prcpnratkm cnrMiningany oftb:e fo!Iuwing substances: 

(4} Diazepnm. 

(l2) Alprazolam. 

ill 
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REGTJLA.l'ORY J>I~OVISlONS 

13. California Code of Regulations, title 16, section 1770, states: 

F<lr the purpose ofdenial, suspension, or revc>cation of a personal or 
facility license pursuant to Divisim1 1.5 fcommr:ncing with S~"<:tlon 475) of the 
Business and Ptolcssions Code, a crime or act shall be considered substMtially 
related to the quo l'ificati<>ns., functions or duties ofa llcenser1 or registrant if to u 
substantial degree it evidences present or potCHtiul unfitness ofa licensee or 
registrant tn perform the functio!ls authorized by his license or registration in a 
manner cor~'iistent with the public health, safety, or welf!rre. 

COST RECOVERY 

14. Code se:ction 125.3 provides, in pertinent part., that the BDard may request tlle 

admini~trlrtive law judge to direct a flceoliar.c tbund to have commiUed a violation or violations 

of the licensing. act to pnyu ~om not to exceed the reasonable cm;ts of the investigation and 

enforcement of the cas;:, with failure of the licentiate to con~1ly sul;;jcctlng the license to not 

hcing rcnevv1ld or reinslllted, If a case settles, recovery of inve&tigationl!fld enlbrcement costs 

may he included in a stipulated setilement. 

mmGs 
15. Alpr!!Zo lam is a Schedule JV controlled substance as designated by Health and 

Safety Code section 11 051, suhdivision (d )(l ), aod is categorhr.cd as a dangcrmts drug under 

Clldc section 4022. 

I6. Diazepam is a Schedule IV controlled substance as designated by Health and 

Safety Code, sectkm ! I 057, subdivision [d)(9) :md is catcgtlril•cd as a dllngerous drug under 

Code section 4022. 

nRsT C,HJSE FOR lllSC{li'LIN~~ 

(Unprnfuslonal Cunducf- Violation of Drug L»ws) 

17, Respondent has subjected his Phflrmacy Ter:llnidan Rogist1'liltion to discipline 

under Code sectitm 430 I, subdivision Q) in that he committed act& that violated statutes of the 

State ofCalilomia regulating ;;;ontmlled substances and dangerous dn1gs, The clrcumstnnces arc 

as follows: 

Ill 

~--------~-- ----- ----~~- ___l___ ---------·- ---·. ' -- ----1 
(MAIIIO CAll.Mf:!.{) ()ALI,AROO) ACCIJSA'f!ON 

http:categorhr.cd


5 

10 

15 

20 

25 

2 

3 

4 

6 

7 

!i 

9 

II 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

26 

27 

28 

a. On January I 0, 2016, teenagers in several vehicles were reported driving 

up cmd clown Flying Cloud Way in Carlsbad. California. Resj){)nding ol11cem from the Carlsbad 

Police Department subsequently initiated au entbrccment stop. During contact. an oflicer 

imm~'<lilltdy smelled marijtlana coming fn>m within the vehicle. The driver had no dri>cr's 

license. Tht' four passengers included Respondent, who adml!Rxl to j){)sscssion of some 

medication. An officer scm'<:hcd Rcspnndrmt and located a pill hottle inside his jach't j){)cket 

containing 78 pills ofllntihistaminc. eight whole and thrt.'e halfXlmax pills. and 17 Valium pills. 

Respondent was arrested fi>r pooscssion of Xanax and Valium without a prescription and 

transport•xl to the Vista Detention Facility. 

b. On March 16, 20 I6, in a criminal pl'oceeding entitled The People ofthe 

State ofCalifomia vs. Mario Carlffl:lo Gallardo, in San Dicgn Cou111y Superior Court {SDCSC), 

North County Division, Case Number CN355248, Respondent pled guilty to violating Health 

and Safety Code (HSCr s~;;tion 11375, sulxlivision (b)(2), possession of designated controlle<l 

substance alprazolam, a misdemeanor. Another misdemeanor fbr vk1lation ofHSC 

set,tion 11375. ~rubtllvision (b)(2), possession of designated controlled substance diazep~tm. was 

dismissed under a plea bargain. 

c. As a resnlt of Resp(mdcnl' .1 guilty plt'<1, on March 16, 2016. he was placed 

on d.:fcrred cmry ofjud~cm for a period of 18 months under Petltl! Code WCJ section 1000. 

RcsJXHident was nrdercd to pay a daf~:rred entry ofjudf!ll1Cnt rDEOJJ administratkm fcc. attend 

self-help mretin!5s, a!!end and sw::.ces$fully complete a County ofS!lll Diego PC l 000 progtam, 

submit to a drug test at any lime dul'ing DEOJ period.and show proof of DEOJ cnm !hnent, 

and completion or reJXJrt. when ordered to do so by the SDCSC or the Substance Abuse 

Assessment Unit 

li&CONI) CA'j,lSF, .FOR DISC'Il:'L!Nl; 

(I.!nprof{!81!ioual Conduct - Vinlation of Pl~armacy Laws) 

18. Respondent has subjected his Pharmacy Technician Regi&1ration to discipline 

under Code section 4301. subdivision (o), In that he committed acts that violated pharmacy laws 

Ill 
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of the State ofCalilbrnia regulating controlled .wbstunccs and dangerous drugs, as detailed in 

paragraph 16. above, and incerporated herein by this reference. 

l!IIIm CAUSE fOR DISC!PLH'i!:; 

(Unpmfessional Conduct -Conduct TlThat Would Have Warrnnied l)ll)nlal of a Liccns@) 

l9. Respondent subjected his Phnrmacy Technician Registration to discipline under 

Cod0 scctinn 430 I. subdivision {Jl), in that Respondent possessed conrrolled substances without a 

prescription in violation ot"Co<lc sectiun4060, conduct that would have warl'!mted the denial of a 

pharmacy technician regls!r,uion undet· Code sc-cliun 480, subdivisimt (a)(3)(A), as dct!(iled in 

paragraph 16, above, and incorporated herein by this refcl'C11CC. 

PRAYEH 

WHEREFORE. Complaimmt requests that a hearing be held on the matters herein 

allegJ::d, and that following the heating, the Board of Pharmacy issue a dedsion: 

I. Revoking or suspending Ph,:111nacy Technician Registration Number TCH 

138664. issued tO Mario Cmmclo Gttlktrdo; 

2, Orderifll! Mario Carmclo Gallard<> tc pmy the Board of Pharmacy the reasonable 

costs ufthe investigation and enfurcement ofthis case, under Code scction 125.3; and, 

3. Taking such <l!l1er and further action as deemed necessary and proper, 

U-,~~~j)
--~,-~~J~----·------------ """ 

VIRG.IN!A HEROLD 
Executive Officer 
Board of Pharmacy 
Dc)jmrtnlent of Cnn•umcr Affairs 
State ofCaliJiJmia 
Cnmpiainanl 

Sll20 1670176:< 
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