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BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA
In the Matter of the Statement of Issues Case No, 5540

Against
HAROLD EUGENE GILLUNG

OAH No, 2016020048

STIPULATED SETTLEMENT AND
e . o DISCIPLINARY ORDER
Pharmacist License Applicant

Respondent,

115 HEREBY STIPULATED AND AGREED by and between the parties to the above-
entitled proceedings that the following matters are true:
PARTIES

b Virginia Herold (Complainant) is the Executive Officer of the Board of Pharmacy

|| (Board). She brought this action solely in her official capacity and is represented in this matter by,

Kamaia 1. Harris, Attorney General of the State of California, by Antoinette B, Cincotta,
Supervising Deputy Attorney General,

2. Respondent Harold Bugene Gillang (Respondent) is representing himself in this
proceeding, andd has chosen not to exercise his right to be represented by counsel.

3. Onorabout October 2, 2014, Respondent filed an application dated September 29,
2114, with the Board of Pharmacy to obtain a Pharmacist License. The Board denied the

application on May 19, 20135,
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JURISDICTION

4. Statement of fssues No, 5540 was flled before the Board, and is currently pending
against Respondent. The Staterment of Issues and all other statutorily required documents were
properly served on Respondent on January 8, 2016,

5. Acopy of Statement of Issues No, 5540 is attached as Exhibit A, and incorporated
herein by reference.

ADVISEMENT AND WAIVERS

6. Respondent has carefully read, and understands the charges and allegations in
Statement of [ssues No. 5540, Respondent has also carefully read, and understands the effects of
this Stipulated Settlement and Disciplinary Order,

7. Respondent is fully aware ol his legal rights in this matter, including the rightto a
hearing on the charges and allegations in the Statement of [ssues; the right to be represented by
counsel at his own expense; the right to confront and cross-examine the wilnesses against him;
the right to present evidence and to testify on his own behalf; the right to the issuance of
sttbpoenas o compel the attendance of witnesses and the production of documents; the tight to
reconsideration and court review of an adverse decision; and all other rights accorded by the
Caiifornia Administrative Procedure Act and other applicablé laws.

8. Respondent voluntarily, knowingly, and intelligently waives and gives up each and
every right set forth above.

CULPABILITY

9. Respondent admits the truth of each and every charge and allegation in Statement of

Issucs No. 53540,
10, Respondent agrees that his Pharmacist License is subject to denial and he agrees to be
bound by the Board's probationary terms as set forth in the Disciplinary Order below.
CONTINGENCY
1. This stipulation shali be subject to approval by the Board. Respondent understands
and agrees that counsel for Complainant and the staff of the Board may communicate dirécﬂy
with the Board regarding this stipulation and settlement, without notice to or participation by

2
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Respondent, By signing the stipulation, Respondent understands and agrees that he may not
withdraw his agreement or seek to rescind the stipulation prior to the time the Board considers
and acts upon it. If the Board fails to adopt this stipulation as its Decision and Order, the
Stipulatad Settlement and Disciplinary Order shall be of no force or effect, except for this
paragraph, it shall be inadmissible in any legal action between the parties, and the Board shall not
be disqualified from further action by having considered this matter,

12, The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, including PDF and facsimile
signatures thereto, shall have the same force and effect as the originals,

13, This Stipulated Settlement and Disciplinary Order is intended by the parties 10 be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement.
1t supersedes any and all prior or contemporaneous agreements, understandings, discussions,
negmimion’s. and commitments (written or oral). This Stipulated Settlement and Disciplinaty
Order may not be altered, amended, modified, supplemented, or otherwise changed except by a
writing executed by an authorized representative of each of the parties.

14, In consideration of the foregoing admissions and stipulations, the parties agree that
the Board may, without further notice or formal proceeding, issue and enter the following
Disciplinary Order:

DISCIPLINARY ORDER

IT1S HEREBY ORDERED that upon successful completion of the licensure examination

and all statutory and regulatory requirements for issuance of a pharmacist license, a Pharmacist

{icense shall be issued to Respondent, and shall be immediately revoked, the order of revocation
stayed, and Respondent shall be placed on probation for five (5) years upon the following terms
and conditions: |

1. Obey Al Laws

Respondent shall obey all state and federal laws and regulations.

Respondent shall report any of the following occurrences to the Board, in writing, within

seventy-two (72) hours of such occurrence:
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. an arrest or issuance of a criminal complaint for violation of any provision of the
Pharmacy Law, state and federal food and drug laws, or state and federal controlled
substances laws

. a plea of guilty or nofo contendre in any state or federal criminal proceeding to any |
criminal complaint, information or indictment

' a conviction of any crime

. discipline, citation, or other administrative éction filed by any state or federal agency
which involves Respondent’s pharmacist license or which is related to the practice of
pharmacy or the manufacturing, obtaining, handling, distributing, billing, or charging
for any drug, device or controlled substance,

Failure to timely report such occurrence shall be considered a violation of probation,

2. Report to the Board

Respondent shall report to the Board quarterly, on a schedule as directed by the Board or its

designee. The report shall be made either in person or in writing, as directed. Among other
requirements, Respondent shall state in each report under penalty of perjury whether there has
been compliance with alt the terms and conditions of probation. Failure to submit timely reports
in a forny as divected shall be considered a violation of probation. Any period(s) of delinquency
in submission of reports as directed may be added to the total period of probation. Moreover, if
the final probation repost is not made as directed, probation shall be automatically extended until
such time as the final report is made and aceepted by the Board.

3. Interview with the Board

Upon Teceipt of reasonable prior notice, Respondent shall appear in person for interviews

with the Board or its designee, at such intervals and locations as are determined by the Board or

its designee. Failure to appear for any scheduled interview without prior notification 10 Board

stafT, or failure to appear for two (2) or more scheduled interviews with the Board or its designee |

during the period of probation, shall be considered a violation of probation.
i

i
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4, Cooperate with Board Staff

Respondent shall cooperate with the Board's inspection program and with the Board's

| monitoring and investigation of respandent’s complance with the terms and conditions of his

prebation. Failure to cooperate shall be considered a violation of probation.
| 5. Continuing Education

Respondent shall provide evidence of efforts to maintain skill and knowledge as a
pharmacist as dirgcted by the Board or its designee.

6. Notice to Employers

During the period of probation, Respondent shall notify all present and prospective
emplayers of the Decision and Order in Case No. 5540 and the terms, conditions and restrictions
imposed on respondent by the decision, as follows:

Within thirty (30) days of the effective date of this decision, and within fifteen (13) days of
Respondent undertaking any new employment, Respondent shall cause his direct supervisor,
pharmacist-in-charge (including each new pharmacist-in-charge employed during Respondent's
tenure of employment) and owner to report to the Board in writing acknowledging that the listed
individual(s) has’have read the Decision and Order in Case No, 5540, and terms and conditions
imposed thereby. It shall be Respondent’s responsibility to ensure that his employer(s} and/or
supervisor(s) submit timely acknowledgment(s) to the Board. '

If Respondent works for or is employed by or through a pharmacy employment service,
Respondent must notify his direct supervisor, pharmaci‘stwinmcharga, and owner at every entity

licensed b) the Board of the terms and candnmns of the Demsicm md Order in Case No. 5540 in

d,d\’&ﬁ(,{, of tha Regpondent commencing work at eaah ]mens,rad entity. A record of this
rotification must be provided to the Board upon request.

Furthermore, within thirty (30) days of the license being issued, and within fifteen {13) days
of Respondent undertaking any new employment by or through a pharmacy employment service,
Respondent shall cause his direct supervisor with the pharmacy employment service to report to
the Board in writing acknowledging that he has read the Decision and Order in Case No. 5540,

i
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anid the terms and conditions imposed thereby. It shall be Respondent's responsibility to ensure
that his employer(s) and/or supervisor(s} submit timely acknowledgment(s) to the Board.
Failure to timely notify present or prospective employer(s) or to cause that/those
employer(s) to submit timely acknowledgments to the Board shall be considered a violation of
probation.
"Employment” within the meaning of this provision shall include any full-time,
part-time, temporary, reliel or pharmacy management service as a pharmacist or any
position for which a pharmacist license is a requirement or ¢riterion for employment,

whether the respondent is an employee, independent contractor or volunteer.

7. No Supervision of Interns, Serving as Pharmacist<in-Charge (PIC), Serving as
Designated Representative-in-Charge, or Serving as a Consultant

During the period of probation, respondent shall not supervise any intern pharmacist, be the
pharmacist-in-charge or designated representative-in-charge of any entity licensed by the Board
nor serve as a consultant unless otherwise specified in this order. Assumption of any such
unauthorized supervision responsibilities shall be considered a violation of probation.

8. Probation Monitoring Costs

Respondent shall pay any cosis associated with probation monitoring as determined by the
Board each and every year of probation. Such costs shall be payable to thé Board on a schedule
as directed by the Board or its designee. Failure to pay such costs by the deadline(s) as directed
shall be considered a violation of prabation,

9. Status of License

Respondent shall, at ali times while on probation, maintain an active, current license with

the Board. including any period during which suspension or probation is tolled. Failure to
maintain an active, current license shall be considered a violation of probation,

If Respondent’s license expives or is cancelled by operation of law or otherwise at any time
during the period of probation. including any extensions thereof due to tolling or etherwise. upon
renewal or reapplication Respondent's license shall be subject to all terms and conditions of this

probation not previously satisfied,
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1¢.  License Surrender While on Probation/Suspension

Following the effective date of this decision, should Respondent cease practice due to
retirement or health, or be otherwise unable to satisfy the terms and conditions of probation,
Respondent may tender his license to the Board for surrender. The Board or its designee shall
have the discretion whether to grant the request for surrender or take aﬁy other action it deems
appropriate and reasonable, Upon formal accepiance of the surrender of the license, Respondent
will no longer be subject to the terms and conditions of probation. This surrender constitutes a
record of discipline and shall become a part of the Respondent’s license history with the Board,

Upon acceptance of the surrender, Respondent shall relinquishi his pockel and wall license
to the Board within ten (10) days of notification by the Board that the surrender is accepted.
Respondent may not reapply for any license from the Board for three (3) years from the effective
date of the surrender. Respondent shall meet all requirements applicable to the license sought as

of the date the application for that license is submitted to the Board, including any outstanding

| COSLS.

11, Notification of a Change in Name, Residence Address, Mailing Address or

- Employment

Respondent shall notify the Board in writing within ten (10} days of any change of
employment. Said notification shall include the reasons for leaving, the address of the new
emplover, the name of the supervisor and owner, and the work schedule if known. Respondent

shall further notify the Board in writing within ten (10) days of a change in name, residence

adiress, m.mmg address, or phone number

20
27

Failure to timely ncﬂfy the Board of any change in employer(s), namc(s) address(es), or
phone number{s} shall be considered a violation of probation.

12, Tolling of Probation

Except during periods of suspension, Respondent shall, at all tit_nes while on probatien, be
employed as a pharmacist in California for a minimum of 40 hours per calendar menth. Any
month during which this minimum is not met shall toll the period of probation, i.e., the period of
prebation shail be extended by one month for each month during which this minimum is not met.

7
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During any such period of toliing of probation, Respondent must nonetheless comply with all
terms and conditions of prabation.

Should Respondent, regardless of residency, for any reason (including vacation) cease
practicing as a pharmacist for a miniraum of 40 hours per calendar month in California,
Respondent must notify the Board in writing within ten (10) days of the cessation of practice, and
must further notify the Board in writing within ten (10) days of the resumption of practice. Any
tatlure o provide such notification(s) shall be vonsidered a violation of probation.

it is a violation of probation for Respondents probation to remain tolled pursuant to the
pravisions of this condition for 4 total period, counting consecutive and non-consecutive months,
exceeding thirly-six (36) months.

"Cessation of practice” means any calendar month during which Respondent is not
practicing as a pharmacist for at least 40 hours, as defined by Business and Professions
Code section 4000 el seq .

“Resumption of practice” means any calendar month during which Respondent is
practicing as a pharmacist for at [2ast 40 hours ag a pharmacist as defined by Business and
Professions Code section 4000 et seq.

13, Violation of Probation

I Respondent has not complied with any term or condition of probation, the Board shall
have continuing jurisdiction over Respondent, and probation shall automatically be extended,

until all terms and conditions have been satisfied or the Board has taken other action as deemed

appropriate to treat the failure to comply as a violation of probation, to terminate probation, and

W impose the penalty that was stayed.

If Respondent violates probation in any respeet, the Board, after giving Respondent notice
and an opportunity to be heard, may revoke probation and carry out the disciplinary order that
was stayed. Notice and opportunity to be heard are not required for those provisions stating that a
violation thereof may lead to automatic termination of the stay and/or revocation of the license. If
a petition to revoke probation or an accusation is filed against Respondent during probation, the

i
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Board shall have continuing jurisdiction and the period of probation shall be automatically
extended until the petition to revoke probation or accusation is heard and decided.,

t4.  Completion of Probation |

Upon written notice by the Board or its designee indicating successful completion o“[’
probation, Respondent's license will be fully restored,

15.  FPharmacists Recovery Program (PRP)

Within thirty (30) days of the effective date of this decision, Respondent shall contacl the
Pharmacists Recavery Program (PRP) for evaluation, and shall immediately thereafler enroll,
suceessfully participate in, and complete the treatment contract and any subsequent addendums as
recommended and provided by the PRP and as approved by the Board or its designee. The costs
for PRP participation shall be borne by Respondent.

If Respondent is currently enrolled in the PRP, said participation is now mandatory, and as
of the effective date of this decision is no longer considered a selfereferral under Business and
Professions Code section 4362(¢)(2). Respondent shall successfully participate in and complete
his current contract and any subsequent addendums with the PRP.

Failure to timely contact or enroll in the PRP, or successfuliy participate in and complete
the treatiment contract and/or any addendums, shall be considered a violation of probation.

Frobation shall be automatically extended until respondent suceessfully completes the PRP.
Any person terminated from the PRP program shall be automatically suspended by the Board,

Respondent may not resume the practice of pharmacy until notified by the Board in writing.

Any confirmed positive test for aloohol or for any drug not lawfully prescribed by a

iieenﬁed practitioner as part of a documented medical treatment shall result in the automatic
suspension of practice by Respondent. and shall be eonsidered a violation of probation,
Respondent may not resume the practice of pharmacy until notified by the Board in wriling.
During suspension, respondent shall not enter any pharmacy area or any portion of the
licensed premises of a wholesaler, veterinary food-animal drug retailer or any other distributor of
drugs which is licensed by the Board, or any manufacturer, or where dangerous drugs and devices
or controlled substances are maintained, Respondent shall not practice pharmagy nor do any act

9

STIPULATED SETTLEMENT (5540)




26
27
28

nvolving drug selection, selection of stock, manufacturing, compounding, dispensing or patient
consultation; nor shall respondent manage, administer, or be a consultant to any licensee of the
Board. or have access to or control the ordering, manufacturing or dispensing of dangerous drugs
and controlled substances. Respondent shall not resume practice until notified by the Board,

LJuring suspension, Respondent shall not engage in any activity that requires the
professional judgment of a pharmacist. Respondent shall not direct or control any aspect of the
practice of pharmacy. Respondent shall not perform the duties of a pharmacy technician or a
designated representative for any enlily licensed by the Board.

Subject 1o the above restrictions, Respondent may continue 1o own or hold an interest in
any licensed premises in which he holds an interest at the time this decision becomes effective
unless otherwise specified in this order. |

Failure to comply with this suspension shall be considered a violation of probation.

Respondent shall pay administrative fees as invoiced by the PRP or its designee. Fees not
timely paid to the PRP shall constitute a violation for probation. The Board will collect unpaid
administrative fees as part of the annual probation monitoring costs if not submitied to the PRP.

16, Random Drug Screening

Respondent, at his own expense, shall participate in random testing, including but not
limited to biological fluid testing (urine, blood), breathalyzer, hair follicle testing, or other drug
screening program as directed by the Board or its designee, Respondent may be required to

participate in testing for the entire probation period and the frequency of testing will be

determined by the Board or its designes, At alt times, Respondent shall fugy_ cooperate with the

Board or its designee. and shall, when directed, submit to such tests and samples for the detection
of alcohol, narcotics, hypnotics, dangerous drugs or other controlled substances as the Board or
its designee may direct. Failure to timely submit to testing as directed shall be considered 4
violation of probation. Upon request of the Board or its designee, Respondent shall provide
documentation from a leensed practitioner that the prescription for a detected drug was
legitimately issued and is a necessary part of the treatment of the Respondent. Failure to timely
provide such documentation shall be considered a violation of probation. Any confirmed positive

10

STIPULATED SETTLEMENT (5340)




ad

| consuitation; nor shall respondent manage, administer, or be a consultant to any licénsee of the

considered 4 violation of probation. Respondent shall ensure that he is not in the same physical

test for alcohal or for any drug not lawfully prescribed by a licensed practitioner as partofa
documented medical treatment shall be considered a violation of probation, and shall resnit in the
automatic suspension of practice of pharmacy by Respondent. Respondent may not resume the
practice of pharmacy until natified by the Board in writing. |
During suspension, respondent shall not enter any pharmacy area or any portion of the
licensed premises of a wholesaler, veterinary food-animal drug retailer or any other distributor of
drugs which is licensed by the Board, or any manufacturer, or where dangerous drugs and devices
or controlled substances are maintainied. Respondent shall not practice pharmacy nor do any act

involving drug selection, selection of stock, manufacturing, compounding, dispensing or patient

Board, or have access to or control the ordering, manufacturing or dispensing of dangerous drugs
and controlled substances. Respondent shall not resume practice until notified by the Board,

During suspension. Respondent shall not engage in any activity that requires the
professional judgment of a pharmacist. Respondent shall not direct or control any aspect of the
practice of pharmacy. Respondent shall not perform the duties of a pharmacy technician or a
designated representative for any entity licensed by the Board.

Subject to the above restrictions, respondent may continue to own or hold an interest in any
liccnsed premises in which he holds an interest at the time this decision becomes effective, unless
otherwise specified in this order,

Failure to comply with this suspension shall be considered a violation of probation,

7. Abstain from Drugs and Alcohol Use

Respondent shall comipletely abstain from the possession or use of alcohol, controtied
substances, dangerous drugs and their associated paraphernalia except when the drugs ar¢
lawfully prescribed by a licensed practitioner as part of a documented medical treatment. 'Upon
request of the Board or its designee, Respondent shall provide documentation from the lieensed
practitioner that the prescription for the drug was legitimately issued, and is a necessary part of

the treatment of the respondent, Failure to timely provide such documentation shall be

11
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location as individuals who are using ilficit substances even if Respondent is not personally
ingesting the drugs, Any possession or use of alcohol, controlled substances, or their assoclated
paraphernalia not supported by the documentation timely provided, and/or any physical proximity
to persons using illicit substances, shall be considered a violation of probation.

I8, Preseription Coordination and Monitoring of Prescription Use

Within thirty (30) days of the effective date of this decision, Respondent shall submit 1o the
Board, for its prior approval, the name and qualifications of a single physician, nurse practitioner,
physician assistant, or psychiatrist of respondent's choice, who shall be aware of the Respondent's
histary with the use of controlled substances and/or dangerous drugs, and who will coardinate and
monitor any prescriptions for respondent for dangerous drugs, controlled substances or mood-
altering drugs. The approved practitioner shall be provided with a copy of the Board's Decision
and Order in Case Mo, 5540. A record of this notification must be provided to the Board upon
request, Respondent shall sign a release authorizing the practitioner to communicate with the
Board about Respondent’s treatmeni(s), The coordinating physician, nurse practitioner, physician
assistant, or psychiatrist shalt eport to the Board on a quarterly basis for the duration of probation
regarding Respondent's compliance with this condition, If any substances considered z_&ddictive
have been prescribed, the report shall identify a program for the time limited use of any such
substances, The Board may require that the single coordinating physician, nurse practitioner,
physician assistart or psychiatrist be a specialist in addictive medicine, or consult a z;pcciﬁiist in
addictive medicine. Should Respondent, for any reason, cease supervision by the approved
practitioner, Respondent shall notify the Roard immedlately and, within tﬁirty (30) days of

ceasing treatment, submit the name of'a replacement physician, nurse practitioner, physician

assistani, or psychiatrist of Respondent’s choice 10 the Board or its designee for its prior approval.
Failure to timely submit the selected practitioner or replacement practitioner to the Board For
approval, or to ensure the required reporting thereby on the quarterly reports, shall be considered
a violation of probation,

If at any time an approved practitioner determines that Respondent is unable to practice
safely or independently as a pharmacist, the practitioner shall notify the Board immediately by

12
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telephone and follow up by written letter within three (3) working days. Upon notification from
the Board or its designee of this determination, Respondent shall be automatically suspended and
shall not resume practice until notified by the Board that practice may be resumed.

During suspension, Respondent shall not enter any pharmacy area or any portion of the
licensed premises of a wholesaler, veterinary food-animal drug retailer or any other distributor of
drugs which is licensed by the Board, or any manufactarer, or where dangerous drugs and devices
or controtled substances are maintained. Respondent shall not practice pharmacy nor do any act
involving drug selection, selection of stock, manufacturing, sompounding, dispensing or patient
consuftation; nor shalt Respondent manage, administer, or be a consultant to any licensee of the
Board, or have access to or control the ordering, manufacturing or dispensing of dangerous drugs
and controlled substances, Respondent shall not resume practice until notified by the Board.

During suspension, respondent shall not engage in any activity that requires the |
professional judgment of a pharmacist. Respondent shall not direct or control any aspect of the
prﬁctice of pharmacy. Respondent shall not perform the duties of a pharmacy technician or a
designated representative for any entity licensed by the Board.

Subject to the above restrictions, Respondent may continue to own or hold an interest in
any licensed premises in which he holds an interest at the time this decision becomes effective,
unless otherwise speeified in this order,

Failure to comply with this suspension shall be considered a violation of probation.

19, Supervised Practice

During the period of probation, Respondent shall practice only under the supervision of a

licensed pharmacist not on probation with the Board, Upon and after the effective date of this
decision, Respondent shall not practice pharmacy and his license shall be automatically
suspended until a supervisor is approved by the Board or its designee. The supervision shall be,
as required by the Board or its designee, either:

Continuous — At least 75% of a work week

Substantial - At least 50% of 4 work week

Partial - At least 25% of a work week

13
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Daily Review - Supervisor's review of probationer's daily activities within 24 hours

Within thirty (30} days of the effective date of this decision, Respondent shall have his
supervisor submit notification to the Board in writing stating that the supervisor has read the
Decision and Order in Case Number 5540, and is familiar with the required level of supetvision
as determined by the Board or its designee. It shall be Respondent’s responsibility to ensure that
his employer(s), pharmacist-in-charge and/or supervisor(s) submit timely acknowledgement(s) to
the Board, Failure to cause the direct supervisor and the pharmacist-in-charge to submit timely
gcknowledgements to the Board shall be considered a violation of probation.

I Respondent changes employment, it shail be Respondent’s responsibility to easure that
his employer(s), pharmacist-in-charge and/or supervisor(s} submit timely acknowledgement(s) to
the Board, Respondent shall have his new supervisor, within fifteen (15) days after employment
commences, submit notification to the Board in writing stating the direct supervisor and
pharmacist-in-charge have read the Decision and Order in Case Number 5540, and is familiar
with the level of supervision as determined by the Board, Respondent shall not practice
pharmacy and his license shall be autpmatically suspended until the Board or its designee
approves a new supervisor, Failure to cause the direct supervisor and the pharmacist-in-charge to
submit timely acknowledgements to the Board shall be considered a violation of probation,

Within ten (10} days of leaving employment, Respondent shall notify the Board in writing.

During suspension. Respondent shall not enter any pharmacy area or any portion of the
licensed premises of & wholesaler, veterinary food-animal drug retailer or any other distributor of

- drugs which is licensed by the Board, or any manufacturer, or where dangerous drugs and devices

_' ofri:ﬁngra]i{;d;ubstances;re méintaincd. I{e;sg;on;iénl‘ shall not practice pharmacy nor do any act
involving drug sefection, selection of stock, manufacturing, compounding, dispensing or patient
consultation; nor shall Respondent manage, administer, or be a consultant to any llcensee of the
Board, or have access 1o or control the ordering, manufacturing or dispensing of dangerous drugs
and controlted substances. Respondent shall not resume practice until notified by the Board.

During suspension, Respondent shall not engage in any activity that requires the
professional judgment of a pharmacist. Respondent shall not direct or control any aspect of the

14
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practice of pharmacy. Respondent shall not perform the duties of a pharmacy technician or a
designated representative for any entity licensed by the Board.

Subject to the above restrictions, Respondent may continue to own or hold an interest in
any licensed premises in which he holds an interest at the time this Decision and Order becomes
elfective unless otherwise specified in this Disciplinary Order,

Failure to comply with this suspension shall be considered a violation of probation.

20, No Ownership of Licensed Premises

Respondent shall not own, have any legal or beneficial interest in, or serve as a manager,
administrator, member, officer, director, trustee, associate, or partner of any business, ﬁrrﬁ,
partnership, or corporation currently or hereinafter licensed by the Board. Respondent shal{ sell
or transfer any legal or beneficial interest in any entity licensed by the Board within ninety (90)
days following the effective date of the Decision and Order, and shall immediately thereafier
provide written proof thereof to the Board, Failure to timely divest any legal or beneficial
interest(s) or provide documentation thereof shall be considered a violation of probation. '

210 Kthics Course

Within sixty (60) calendar days of the effective date of this Decision and Order,
Respondent shall enroll in a course in gthics, at Respondent’s expense, approved in advance by
the Board or its designee. Fatlure to initiate the course during the first year of probation, and
complete it within the second year of probation, is a violation of probation. The ethics courss
shail be in addition to, and shall not be credited toward, continuing education (CE) courses used

for license renewal purposes,

Respondent shal! submit a certificate of completion to the Board or its designee within five
days after completing the course.

ACCEPTANCE
I have carefully read the Stipulated Settlement and Disciplinary Order, I understand the
stipulation and the effect it will have on my Pharmacist License. 1 enter into this Stipulated
i
it
13
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Scitlement and Disciplinary Order voluntarily. knowingly, and intelligently, and agree to be

bound by the Decision and Order of the Board of Pharmaey.

MQ"""P‘"*‘Q . T W\QM"Y‘R&
HAROLD EUGENEGILLUNG (}
Respondant

DATED: o - 48 - 2o,

ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinaty Order is hereby respectfully
submitted for consideration by the Board of Pharmacy.
Dated: }; Y f Jea il LV Respeetfully submitted,
KAMALA D, HARRIS

Atwrney General of California
L NmK "H‘N’?»{i)LR e

&-upcwlsingf)ﬁpt ¢ Attorn y General
Atrorneys for Codiplaina

SD201E801 741
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4 BEFORE THE
BOARD OF PHARMACY
G DEPARTMENT OF CONSUMER AFFAIRS
’ STATE OF CALIFORNIA
12 1 In the Matter of the Statement of Tssues Case No. 5540
Againsu
13
HAROLD EUGENE GILLUNG
I4 STATEMENT OF 1SSUES
s Pharmacist License Applicand
Respondent,
16
17 Complainant alleges:
I8 PARTIES
i9 L. Virginia Herold (Complainant) brings this Statement of Issues solely in her official
20 | capacity as the Executive Officer of the Board of Pharmacy (Boerd), Department of Consumer
20 1 Affairs.
22 2. Onorabout C}miaber 2, 2014, the Board recelved an application for a Pharmacist
23 1| License from Harold Eugene Gillung (Respondent). On or about September 29, 2014, Harold
24 || Fugene Gillung certified under penalty of perjury to the truthfulness of all statements, answers,
25 || and representations in the application. The Board denied the application on May i9, 2015,
26 || /i
27 %
28 |y £
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JURISDICTION
3. This Statement of Issues is brought before the Board under the authority of the
llowing laws, All section references are to the Business and Professions Code unless otherwise

indicated.
4, Section 480 of the Code states;

{(a) A board may deriy o license regulated by this code on the grounds that
the applicant has one of the following:

(1} Been convicled of & erime. A conviction within the meaning of this
section means a plea or verdict of guilty or a conviction following a plea of nolo
contendere. Any action thet a board is permitted fo take following the
establishment of a conviction may be taken when the time for appeal has ¢lapsed,
or the judgment of conviction has been affirmed on appeal, or when an order
granting probation is made suspending the imposition of sentence, irrespective of a
subsequent order under the provisions of Section 12034, 1203.4a, or 1203.41 of
the Penal Code.

{2) Done any act involving dishonesty, fraud, or deceft with the intent to
substantially benefit himsoll or herseif or another, or substantially injure another,

{3y (&) Done any act that if dong by a licentiate of the business or
profession in question, would be grounds for suspension or revocation of license,

(B) The board may deny a license pursvant to this subdivision only if the
crime or act is substantially related to the qualifications, functions, or duties of the
business or profession for which application Is made.

(b) Notwithstanding any other provision of this code, 8 person shall not be
denied a license solely on the basis that he or she has been convicted of a felony il
he or she has obtained a certificate ol rehabilitation under Chapter 3.5
(commencing with Section 4852,01) of Title 6 of Part 3 of the Penal Cade or that
fie or she has been convicted of a misdemeanor if he or she has met all applicable
requirements of the criteria of rehabilltation developed by the board 1o evaluate the
rehabilitation of a person when considering the denial of a license under
subdivision (#) of Section 482,

(¢) Notwithstanding any other provisions of this code, a person shall not be

—- - ———-denied a-license-solely-on-the basis of'a conviction-that has-been dismissed - — . ..

pursuant 1o Section 1203.4, 1203 4a, or 1203.41 of the Penal Code, An applicant
who has a conviction that has been dismissed pursuant to Section 1203.4, 1203 44,
or 1203.41 of the Penai Code shall provide proofl of the dismissal,

(d) A board may deny a license regulated by this code on the ground that the
applicant knowingly made a lalse staternent of fact required 1o be revealed in the
applicalion for the Hcense.
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-person who-holds a license,-upon.the ground that the applicant.or the licenseehas |

Section 4300 of the Code states in relevant part:

(€} The board may refuse a license 1o any applicant guilty of unprofessional
conduet. The board may, in iis sole discretion, issue a probationary license to any
applicant for a license who is guilty of unprofessional conduct and who has met all
other requirements for licensure. The board may issue the license subject to any
tf‘w!?w or conditions nat contrary to public policy, including, but not limited to, the
ollowing:

(1) Medical or psychiatric evaluation,

(2) Continuing medical or psychiatric treatment,

(3) Restriction of type or circumstances of practice.

(4} Continuing participation in a board-approved rehabilitation program.
(5) Abstention from the use of alcohol or drugs.

(0) Random fluid jesting for aicohol or drugs.

(7) Compliance with laws and regulations governing the practice of
pharmacy.

{¢) The proceadings under this article shall be conducted in accordance with
Chapter § (commencing with Section 11500) of Part | of Division 3 of the
Governinent Code, and the board shall have all the powers granted therein, The
action shall be final, except that (he propriety of the action is subject to review by
the superior court pursuani © Seetion 1094.5 of the Code of Civil Procedure.

STATUTORY AUTHORITY
Section 493 of the Code states:

Notwithstanding any other provision of law, in a proceeding conducted by a
board within the department pursuant to law to deny an application for a license or
to suspend or revoke a license or otherwise take disciplinary action against a

been convicted of a crime substantially related to the qualifications, functions, and
duties of the licensee in question, the record of conviction of the erime shall be
conclusive evidence of the Pact that the conviction oceurred, but only of that fact,
and the board may inquire info the circumstances surrounding the commission of
the crime in order to fix the degree of discipline or to determine if the conviction is
substantialiy related to the qualifications, functions, and duties of the licensee in
question,

As used in this section, “license” includes “certificate,’ ‘permit,” “authority,”
and “registeation.”
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7. Section 4301 of the Code states in relevant part:

“The board shall take action against any holder of a license who is guilty of
unprofessional conduct or whose license has been procurcd by fraud or
misrepresentation or issued by mistake. Unprofessional conduct shall include, but
is not limited to, any of the following:

~ (n) The revocation, suspension, or other discipline by another state of 2
license to practice pharmacy, operate a pharmacy, or do any other act for which a
license is required by this chapter.

REGULATIONS
8. California Code of Regulations, title 16, section 1770, states:

‘ For the purpose of denial, suspension, or revocation of a personal or facility
license pursuant to Division 1.5 (vommencing with Section 475} of the Business
and Professions Code, a crime or act shall be considered substantially related to the
qualifications, fanctions or duties of a licensee or registrant if fo a substantial
degree it cvidences present or potential unfitness of a licensee or registrant to

perform the functions authorized by his license or registration in a manner
consistent with the public health, safety, or welfare."

DRUGS
9, Cocaine is a Schedule [l controlied substanee pursuant to Health and Safety Code
seetion 11055, subdivision (b), and a dangerous drug pursuant to Business and Professions Code
seclion 4022, _
10.  Dilaudid. a brand name for hydromorphone, is & Schcdu!e 11 controlled substance
pursuant to Health and Safety Code section 11038, subdivision (b), and a dangerous drug pursuant

to Business and Professions Code section 4022,

1. l‘j-l_);-c;.-i_rooociéﬁé is a Schedule 1 controlied substance pursuant to Health and Safety

| Code section 11055, subdivision (b}, and a dangerous drug pursuant to Business and Professions

Code section 4022,

12, Meprozine, alsu known as Meperidine and pethidine, is a Schedule 11 controlled
substance to Health and Safety Code section 11055, subdivision (e)(17), and a dangerous drug
pursuant to Business and Professions Code section 4022,

i
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13, Morphine is a Schedule 1T controfled substance pursuant to Health and Safety Code
section 11035, subdivision {b}, and a dangerous drug pursuant to Business and Professions Code
section 4022, '

[4.  Piperacillin, an antibiotic, is a dangerous drug pursuant to Business and Professions

Code section 4022,

(September 22, 2008 — Felony Conviction for Drug Tampering)

15, Respondent's application is subject to denial under Code 480, subsection (a){1) in that
Respondent was convicted of drug tampering, a felony, which is substantially related to the dities
and responsibilities of a pharmacist. The circumstances are as follows:

a. Onorabout February 26, 2008, in United States of America v. Flareld Gillung,
in the District Court of the United States, Diswict of South Carolina, Florence Divislon, Criminal
Case No, 4:08-175, Respondent was indicted by a grand jury for viotation of Title 18, United
States Code, section 1363(a)(4), tampering with drugs, a felony, based on a finding that from
February 2006 10 in or about August 2006, while working as a pharmacist in the District of South
Curolina, Respondent removed Meprovine, a Schedule 11 controlled substance, from capsules that
were (o be dispensed by the pharmacy and substituted Hydrocodone, a Schedule 11T controlled
substance, and other substances, into the capsules 10 replace the Meprozine that he had removed,
and such altered capsules were subsequently dispensed to customers of the pharmacy where
Respondent worked,

b OnlJuly [, 2008, Respondent pled guilty to violation of Title 18, United States

Code, Section l3_65(‘a_)-@-}:_t-él?nper%_r_wgivi_ih_ c_i_l:;l_g_‘s. Res_p_aﬁd&nt admitted that he diverted 50 _
capsules of Meprozine from the pharmacy where he worked for his personal use.

<. On September 22, 2008, based on his guilty plea, Respondent was convicled of
violation Title 18, United States Code, Section [365(a)(4), tampering with drugs, a felony.
Respondent was sentenced Lo imprisonment for 12 months in the custody of the United States
Burcau of Prisons. Upon release Irom imprisonment, Respondent was ordered (o be on
supervised release for s term of three years, While on supervised release, Respondent was

5
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ordered to satisfactority participate In a substance abuse treatment program, 1o include drug
testing, and satisfactority participate in a mental health treatment program as approved by the U.S,
Probation Office.

e.  On November 24, 2009, afier completing 12 months of imprisonment,
Respondent was placed on supervised release for a period of three years. On November 8, 2011,
Respondent was ordered discharged from supervised release,

SECOND CAUSE FOR DENIAL OF APPLICATION
(Owur of State Discipling ~ 2008 Seuth Carolina)

16 Respondent's application is subject to denial under Code 480, subseetion {(a)(3) in that
Respondent’s pharmacist license issued by the State of South Carolina was revoked, which act if
done 1o a California licensed pharmacist, would be grounds for suspension or revocation of
ficense under Code section 4301, subsection {n), as set forth in paragraph 15, above, which is
incorporated here by this reference and as follows:

17, Onbuly 16, 2007, after Respondent was indicted by a grand jury with vielation of
Title 18, United States Code, section (363{a){(4), tampering with drugs, /n the Matter of: Harold
E. Gillung, R Ph., the South Carolina Board suspended Respondent’s license to practice
pharmacy, effective immediatety.

8. Un September 18, 2008, Respondent entered into an Agreement to Relinquish
License lo Practice Pharmacy with the South Caroling Board. Under the terms of the agreement,
Respondent agreed to cease the authorization o practice as a pharmacist immediately, waive
further proceedings, and give up forevermore the right 1o practice 88 a pharmacist in South

Caroting,

{November 16, 1992 Felony Conviction Embezzlement of 2 Controlled Subsiance)

19, Respondent's application is subject to denial under Code 480, subsection (831} in that
Respoandent was convicted of embezzlement of a controlled substance, a felony, which s
substantiatiy related to the duties and respensibilities of a pharmacist. The circumstancos are ag

follows:
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a, Onorabout November 16, 1992, in Richmond County Superior Court, in the
matter People vs. Harold Gillung, Respondent pled guilty to one count of embezziement of a
controlled substance. for which he received a sentence of two years imprisonment, with the
imprisonment suspended in favor of prabation, and was ordered 1o surrender his pharmagist

license until i1s return was approved by a judge of the Superior Court,

(Out of State Disciptine - North Carolina 1993)

20, Respondent's application is subject 1o deniat under Code 480, subsection (a}(3) in that
Respondent’s pharmacist license issued by the State of North Carolina was revoked, which act if
done to a California Hcensed pharmacist, would be grounds for suspension or revocation of
lieense under Code seetion 4301, subsection {n), as set forth in paragraph 19, above, which is
incorporated here by this reference and as follows:

a,  OnMay [0, 1993, the North Careling Board of Pharmacy issued a final order in the
case captioned /n the Meatter of: Harold Eugene Gillung, license no, 11532, revoking
Respondent’s license to praciice pharmacy in North Carolina.

b, The North Caroling Board found as fact that Respondent, while pharmacist manager
of the Richmond Memonal Hospital in Rockingham, North Carolina;

(1) ook marphine injectables from the hospital pharmacy from December of 1991
through May of 1992 and administered the morphine to himself, using about 100mg a day:
{2) ook cocaine from the hospital pharmacy in March of 1992 and used the cocaine

himself

himself;

(4} took Fentany? from the hospital pharmacy;

(5) attempted lo conceal his thefts by replacing the morphine with sallne and the
cotaine with Piperaciiin, by regluing and replacing factory seals on the morphine containers, and

by altering narcotigs togs: and

(3) wok Dilaudid tablets from the hospital pharmacy and administered the drugsto |
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(6) pled guilty 10 one count of embezzlement of a controlled substance, for which he
reccived a senience of two years imprisonment, with the imprisonment suspended in favor of

probation, and was ordered to surrender his pharmacist license until its return was approved by a

Judge of the Superior Court.

FTH CAUSE FOR DENIAL OF

(Out of State Discipline ~ South Carolina 1994)

21, Respondent's application is subject to denial under Code 480, subsection (a)(3) in that
Respondent’s sharmacist license issued by the State of South Carolina was revoked, which get if
done to a California licensed pharmacist, would be grounds for suspension pr revocation of
license under Code seclion 4301, subsection {n), as set forth in paragraph 19 through 20, above,
which are incorporated here by this reference and as follows:

a. Ondune 30, 1994, the South Carclina State Board of Pharmacy issued a final

" order in the case captioned, In the Mater of> Harold Eugene Gillung, R.Ph., license no. 7285,

suspending Respondent’s license to practice pharmacy in South Carolina for not less than two
YRALS.

b, The circumstances are as follows: Respondent became addictcd-to morphine
while working as a pharmacist in Pennsylvania in 1984 or 1985, Respondent entered drug
treatmient voluntarily in 1987, Respondent moved from Pennsylvania to South Carolina afier he
completed his drug treatment in 1987, After he was released from drug treatment in 1987,
Respondent did not avail himseil o any follow-up care, Respondent obtained a license to practice

pharmacy in South Carolina in Seplember 1989, Respondent obtained a license to practice

“pharmacy in North Carolina through reciprocity with South Carolina i Oclober 1991, and took™ -

the position of pharmacist manager and director of the pharmacy of Richmond Memorial
Huspital, Respondent relapsed into drug abuse in December 1991, abusing morphing and other
controlled substances both while al work and away from work, until May 1992, when he again
cntered treatment. The South Caroling State Board of Pharmacy based its decision on the findings
of the North Carolina Board of Pharmacy, and on a finding that Respondent had checked "no” to
a question on his 1994 license renewal application which asked whether he had been convicted

8
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for violations of criminal law or had any disciplinary action imposed by any other state board of
pharmacy since his iast renewal when in fact Respondent had been disciplined by the North
Carclina Board of Pharmacy on May 10, 1993,

¢.  Respondent was ordered ¢ligible 1o reinstate his South Carolina license afler his
suspension if he participated in & South Carolina Board of Pharmacy approved aftercare program
and submitled quarterty progress reports 1o the South Carolina Board during the period of his

suspension, and did not abuse drugs during this period,

SIXTH CAUSE FOR DENIAL OF APPLICATION

(Out of State Discipline ~ Pennsylvania §995)

37

Respondent's application s subject to denial under Code 480, subsection (a)(3) in that
Respondent’s pharmucist license issued by the Btate of Pennsylvania was revoked, which act if
dong to a Californig licensed pharmacist, would be grounds for suspensiori or regvocation of
license under Code seetion 4301, subsection (n}, as sel forth in paragraphs 19 thorough 21, above,
which are incorporated here by this reference and as follows:

g Onorabout November 29, 1994, in the matter of the Commonwealth of
Pennsvlvara, Burean of Professional and Qecupational Affiirs v. Harold E. Gillung, X.Ph., in
file number 92-54-02486, the Pennsylvania State Board of Pharmacy (Pennsylvania Board) filed a
notive and order 1o show cause atleging that Respondent violated sections 5(a)(5) and (10) of the
Pernsylvania Pharmagsy Act, Act of September 27, 1961, P.L. 1700, as amended, 63 P.8, sections
3905(a)S) and (1), 8 a result of having his license to practice pharmacy in North Carolina

revoked on May 10, 1993, and his Heense to practice pharmacy in South Carolina suspended for a

“period of mot less than two years on June 30, 1994,

b.

On or about February 8, 1993, Respondent admitted the allegations in the order
to show cause, and alleged mitigating circumstances.

¢, On January [0, 1995, a formal hearing was held before the Pennsylvania Board.
The Pennsyivania Board found as fact that Respondent while pharmacist manager of the

Richmond Memorial Hospital in Rockingham, North Carolina: (1) took morphine injectables

| from the hospital pharmacy from December of 1991 through May of 1992 and administered the

0
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morphine 1o himself, using about 100 mg a day: (2) took cocaine from the hospital pharmacy in
March of 1992 and used the cocaine ont himself (3) took Dilaudid tablets from the haspital
pharmacy and administered the drugs (o himself; (4) took Fentanyl from the hospital pharmacy:
and (3) attempted o conceal his thefts by replachig the morphine with saline and the cocaine with
Piperacilling by regluing and replacing factory seals on the morphine containers, and by altering
narcotics fogs., The Pennsylvania Board also found as fact that Respondent pleaded guilty on
November 17,1992, in Richmond County Superior Court to one count of amﬁeml-cmem ofa
conirolled subsiance, for which he received o sentence of two years imprisonment, with the
imprisonment suspended in favor of probation, and was ordered to surrender his pharmagist
license until its return was approved by a judge of the Superior Court. The Pennsylvania Board
also found as fact that the South Caroling State Board of Pharmacy issued a {inal order on June
3G, 1994, in the case captioned /n the Matter of Harold Eugene Gillung, R.Ph., License No,
7285, suspending the Respondent’s license to practice pharmacy in South Carolina for not less
than two years based on the findings of the North Carolina Board, and a finding that Respondent
had checked "no™ to a question on his 1994 license renewal application which asked whether he
had been convicted for vielations of criminal law or had any disciplinary action imposed by any
olher state board of pharmacy since his last renewal when in fact Respondent had been disciplined
by the North Carclina Beard on May 10, 1993,

d. On May 16, 1993, the Pennsylvania Board suspended Respondent’s ligense to
proctice pharmacy indefinftely. The F’cmasyi?arﬂa Board further ordered that Respondent rﬁay

apply for reinstatement only after his licenses to practice pharmacy in North Carolina and South

a forma! hearing that he has maintained unbroken sobriety for the three years preceding his formal
hearing, snd has maintained his continuing aducation during the period of his suspension.

SEVENTH CAUSE FOR DENIAL OF APPLICATION

(ngaged in Acts Involving Dishonesty, Fraud, or Decei)

23, Respondent's applicatton is subject (o denial under Code 480, subsection (a)(2) in that

Respondent engaged in acts involving dishonesty, fraud or deceit with the intent to substantially

10
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benefit himself or substantially injury another which is substantially related 1o the duties and
responsibilities of a pharmacist , as set forth in paragraph 15 through 22, above, which are
incorporaled here by this reference,
FRAYER
WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Board of Pharmacy issue a desision;
. Denying the application of Tiarodd Eugene Gillung for a Pharmacist License;

2. Taking such other and further action as deemed necessary gnd proper,

DATED: “IZ/Z!J)f , \\‘v Mﬂ ;mw .

IRGIAHEROLD Al
Fxecutive Oifieer

Board ArMACY

Department of Consumer Affairs
Sate of California

Complainant

SD2G15801 74
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