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BOARD OF PHARMACY 

DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

 

In the Matter of the Accusation Against: 
 
CALIFORNIA PHARMACY, INC., DBA 
CALIFORNIA PHARMACY  
Pharmacy Permit No. PHY 46209, 
 
and  
 
MARTHA BRODBECK, CEO 
Pharmacist-In-Charge 
Pharmacist License No. RPH 32870, 
 
                                    Respondents. 

 
  

Case No. 5615 
 
    OAH No. 2016020564 
 
 

  

 

DECISION AFTER RECONSIDERATION 

 Administrative Law Judge (ALJ) Marilyn A. Woollard, Office of Administrative 
Hearings, heard this matter on June 20 and October 31, 2016, in Sacramento, California. The 
matter was submitted to the ALJ on January 16, 2017.   

The ALJ issued her Proposed Decision on February 16, 2017, which proposed a stayed 
revocation, with probationary conditions for five years, for both Pharmacy License PHY 46209, 
issued to California Pharmacy, and Pharmacist License No 46209, issued to Martha Brodbeck. 
The Proposed Decision was submitted to the Board of Pharmacy (“Board”).  After due 
consideration thereof, the Board adopted said Proposed Decision on March 21, 2017.  
Respondent timely requested reconsideration. On April 20, 2017, the Board granted 
Reconsideration of its March 21, 2017, staying the effective date until it rendered a decision on 
reconsideration.   

On July 28, 2017, the Board issued an Order Fixing Date for Submission of Argument, 
requiring submissions by August 28, 2017.  Written argument was timely received from both 
parties.  In her petition for reconsideration, Respondent Brodbeck requests that the Board 
reconsider its decision and to modify the terms of her probation as a pharmacist.   

 The entire record, including written argument, the transcript and exhibits from the 
hearing having been read and considered, the Board, pursuant to Government Code section 
11521, decides:  
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1. Legal Conclusion 2 on page 22 of the Proposed Decision dated February 16, 
2017, is modified to read as follows:  

2.  Burden and Standard of Proof 

a.  In the part of this proceeding based on the accusation against a 
pharmacist, the burden of proof is on Complainant to establish alleged violations 
by “clear and convincing proof to a reasonable certainty.” (Ettinger v. Board of 
Medical Quality Assurance (1982) 135 Cal.App.3d 853.) This means the burden 
rests on Complainant to establish the charging allegations against a pharmacist by 
proof that is clear, explicit and unequivocal - so clear as to leave no substantial 
doubt, and sufficiently strong to command the unhesitating assent of every 
reasonable mind. (In re Marriage of Weaver (1990) 224 Cal.App.3d 478.) 

 b.  In the part of this proceeding based on the accusation against a 
pharmacy, the burden of proof remains on Complainant, but the standard of proof 
is preponderance of the evidence.  The pharmacy’s license is not a “professional” 
license in that there are not extensive education, training and testing requirements 
to obtain such licensure.  (Bus. & Prof. Code § 4113; see also §§ 4101, 4305, 
4329 and 4330.)  Since it is a nonprofessional license, Complainant must establish 
cause for discipline against a pharmacy license by demonstrating cause for 
discipline by a preponderance of the evidence.  (Imports Performance v Dept. of 
Consumer Affairs, Bur. of Automotive Repair (2011) 201 Cal.App.4th 911, 916-
917; San Benito Foods v. Veneman (1996) 50 Cal.App.4th 1889.)   

c. The distinction in the standards of proof between the two license 
types is unnecessary in this matter, however, because in this action, each violation 
found was proven by clear and convincing evidence.  

2. Legal Conclusion 15 on page 27 of the Proposed Decision dated February 16, 
2017, is modified to read as follows:  

15.  Appropriate Discipline: 

a.  In determining whether to discipline a license, the Board “shall 
give consideration to evidence of rehabilitation.  However, public protection shall 
take priority over rehabilitation and, where evidence of rehabilitation and public 
protection are in conflict, public protection shall take precedence.”  (Bus. & Prof. 
Code, § 4313; see also Bus. & Prof. Code, § 4001.1.)  Regulations under the 
Pharmacy Law require that the Board consider the Disciplinary Guidelines (Rev. 
10/2007) (Guidelines) in reaching a decision on a disciplinary action under the 
adjudicatory provisions of the Administrative Procedure Act (Gov. Code § 11400, 
et seq.) and that deviation from those Guidelines “is appropriate where the Board 
in its sole discretion, determines that the facts of the particular case warrant such a 
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deviation – the presence of mitigating factors; the age of the case; evidentiary 
problems.” (Cal. Code Regs., tit. 16, § 1760.)  The Guidelines have been reviewed 
and considered.  When all the evidence is considered, respondents’ licenses shall 
be revoked, the revocation shall be stayed and the licenses placed on probation for 
a period of five years, subject to the terms and conditions. 

b.  Pursuant to Factual Findings 5, 26 through 34, and 41, a term and 
condition of Respondent Brodbeck’s probation shall include a medical evaluation.  
The administrative law judge personally heard and observed Respondent’s 
testimony and concluded that Respondent Brodbeck’s fitness should be evaluated.  
(Proposed Decision, p. 36, term 15.)  Such evaluation is also consistent with 
Business and Professions Code section 822.   

c. The model term from the Guidelines, Tolling of Suspension, is 
unnecessary since no suspension is ordered.  (Proposed Decision, p. 39, term 21.)   

d.  Other model terms of probation from the Guidelines are 
appropriate to protect the public and deter Respondent Brodbeck from repeating 
the unprofessional conduct in the future.  

ORDER 

 With the modifications identified above, the Board hereby adopts the Proposed Decision 
dated February 16, 2017, as its Decision and Order in this matter.  Pharmacist License Number 
RPH 32870, issued to Martha Brodbeck, and Pharmacy License No. PHY 46209, issued to 
California Pharmacy, Inc., are hereby revoked, the revocations immediately stayed, and the 
licenses placed on probation for five (5) years, under the terms and conditions of probation as set 
forth in the Proposed Decision’s Order, except that Respondent Brodbeck will not be required to 
comply with proposed term 21 (on page 39) of the Proposed Decision, Tolling of Suspension.   

  This Decision shall become effective December 28, 2017. 

 IT IS SO ORDERED this 28th day of November, 2017. 

 

 

      By  
       Amarylis “Amy” Gutierrez, Pharm.D. 
       Board President 
       California State Board of Pharmacy 
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DECISION AND ORDER 

 
 Respondent having requested reconsideration of the decision in the above-entitled matter, and 
good cause appearing, IT IS HEREBY ORDERED: 
 

(1) That reconsideration be, and is, hereby granted, said reconsideration to be solely on 
whether to reject the decision and order; 
 

(2) That the parties will be notified of the date for submission of any oral or written 
arguments they may wish to submit when the transcript of the above-entitled matter 
becomes available; and; 
 

(3) The Decision of the Board in this matter issued on March 21, 2017, is hereby stayed until 
the Board renders its decision on reconsideration.  

 
The board itself will decide the case upon the record, including the exhibits and oral and 

written arguments of the parties, without taking additional evidence.     
 
IT IS SO ORDERED this 20th day of April 2017.     

     
BOARD OF PHARMACY 

      DEPARTMENT OF CONSUMER AFFAIRS 
      STATE OF CALIFORNIA 
 

 
      By  
       Amy Gutierrez, Pharm.D.  
       Board President    






















































































































