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BUSINESS, CONSUMER SERVICES AND HOUSING AGENCY
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GOVERNOR EDMUND G, BROWN JR,”

California State Board of Pharmacy ... 1. i}
1625 N. Market Bivd, N219, Sacramento, CA‘95834~ o DAY
Phone; (916) §74-7900 R

Fax: (916) 5748818
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© APPLICATION FOR VOLUNTARY SURRENDER OF PHARMACY TECHNICIAN LICENSE

PLEASE PRINT IN BLACK OR BLUE INK OR TYPE YOUR RESPONSES

Name:\zaea{'m %Zl)ffﬂ %{,{vm | Case NO.P( « (’;’i\

Address of Record:

5995 (55 S Pedno &t
Coaidora, B 24

Pursuant to the terms and conditions of my.prébation with the California State Board of Pharmacy (Board)

in Case No. Q%’f\ , | hereby request to surrender my pharmacy technician license,
License No. bUL\ B q : . The‘\.Board or its designee shall have the discretion whether
to grant the request for surrender or take any othef; action it deems appropriate and reasonable. Upon

formal acceptance of the surrender of the license, | will no longer be subject to the terms and coriditions
of probation. | understand that this surrender ednstitutes a record of discipline and shall become a part of
my license history with the Board. B .
Upon the acceptance of the surrender, 1 shall relinquish my pharmacy technician license to the Board
within ten (10) days of nofification by the Board that the surrender is accepted. | understand that | may
not reapply for any license, permit, or registration from the board for three (3) years from the effective
date of the surrender. | further understand that | shall meet alf requirements applicable 1o the license
sought as of the date the application for that license is submitted 1o the qurd.

PLEASE BE ADVISED THAT YOU ARE NOT RELIEVED OF THE REQUiREMENTS OF YOUR
- PROBATION UNLESS THE BOARD.NOTIFIES YOU THAT YOUR REQUEST TO SURRENDER YOUR
LICENSE HAS BEEN ACCEPTED.

h— | \Mfﬂ\@

pplican lgnatu® ' Date ! '

TN W 2Bk

A
EX€cutive Officer's Approval Date

L mrmsccn &

All items on this application are mandatory in accordance with your probationary order and the Board's Disciplinary Guidelines as
authorlzed by Title 16, California Code of Regulations section 1760. Failure to provide any of the requested informalion or providing
unreadable information will result in the application being rejected as incomplete. Tha Information provided on this form will be used
to determine eligibility for surrender. The officlal rasponsible for information maintenance is the Executive Officer, telaphone (916)
574-7900, 1625 N. Market Blvd., Suite N-218, Sacramento, CA 95834, The informalion you provide may alsa ba diselosed In the
following clreumstances: (1) In response Lo a Public Records Act request; (2) to another gavemment agency as required by state or
federa! law; or, (3) in reaponse to a court or administrative order. a.subpoena, or 8 search warrant. Each individual has tha.right te
review the files or records maintained on thern by our agency, unless the recards are identified as confidential information and
exempted by Section 1798.40 of the Civil Code.



BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

RAECINE ORA BARRAGAN,

Respondent.

Case No. 5351

OAH No. 2015110316

DECISION AND ORDER

The attached Proposed Decision of the Administrative Law Judge is hereby édopted

by the Board of Pharmacy, Department of Consumer Affairs, as its Decision in this matter,

This decision shall become effective at 5:00 p.m. on November 2, 2016.

It is so ORDERED on October 3, 2016.

)By

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

C

Amy Gutierrez, Pharm.D.
Board President




BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALTFORNIA

In the Matter of the Accusation Against:
Case No. 5351
RAECINE ORA BARRAGAN,
OAH No. 2015110316
Respondent.

CORRECTED PROPOSED DECISION

The hearing in the above-captioned matter took place in Los Angeles on June 20,
2016, before Joseph D. Montoya, Administrative Law Judge (ALJ), Office of Administrative
Hearings (OAH). Complainant Virginia Herold was represented by Anthony Lopez, Jr.,
Deputy Attorney General. Respondent appeared with her attorney, Tracy Green.

Evidence was received, the case was argued, and the matter submitted for decision on
the hearing date. 'The ALJ thereafier issued his proposed decision, on July 19, 2016.

On August 2, 2016, Lisa Chullino, an Enforcement Analyst for the Board of
Pharmacy, contacted the presiding administrative law judges of the Los Angeles branch of
OAH, requesting a correction to the proposed decision. She correctly pointed out that Legal
Conclusion 4(C) stated that the costs requested by Complainant were reasonable, but should
be paid in installments, but no order or condition of probation was set forth on the matter of
costs. Ms. Chullino was advised by a phone message and a later conversation with Nancy
Beezy Micon, Presiding Administrative Law Judge, that the request for correction had to be
served on Respondent, and that Respondent was entitled to 10 days to respond to the request.

On August 19, 2016, Respondent’s attorney was served with the request for
correction. No objection was made by Respondent’s counsel.  Therefore, this Corrected
Proposed Decision is issued. Legal Conclusion 4(C) has been modified, and a new probation
condition 7 has been added, pertaining fo payment of costs.

Based on the forgoing, and the evidence and argument heard on June 20, 2016, the
ALJ hereby makes his tactual findings, legal conclusions, and order.
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FACTUAL FFINDINGS
The Parties, and Jurisdiction

1. Complainant filed the Accusation against Respondent while acting in her
official capacity as Executive Officer of the Board of Pharmacy (Board), Department of
Consumet Affairs.

2. On February 5, 2005, the Board issued Pharmacy Technician Registration
number TCH 60484 to Respondent. The registration will expire on October 31, 2016, absent
further action. '

3. Following service of the Accusation, Respondent filed a Notice of Defense,
thereby requesting a hearing. All jurisdictional requirements have been met.

The Incident on June 22, 2073

4. On June 23, 2013, Los Angeles County Sheriff’s deputies were called to the
place where Respondent was living with her boyfriend because of alleged domestic violence.

5. (A) The exact nature of the circumstances is less than clear, as much of the
evidence comes from a police report, and Respondent contests some of the key statements
contained in the report. 1t can be determined that the deputies arrested Respondent’s
boyfriend for domestic violence, and they arrested her for being under the influence of
heroin.

(B) The arrest of Respondent was based, in part, on her alleged admission that
she had smoked heroin earlier that night. The admission was allegedly made in the carly
morning hours, after Respondent had been questioned by the deputies for at least 90 minutes,
She asserts that her former boyfriend instigated the claims against her. She testified that one
of the deputies accused her of having used heroin, but that she had not. She further testified
that deputies threatened to have the Department of Children and Family Services investigate
the matter, tacitly threatening to remove her child from her.

(C) The District Attorney did not file any charges against Respondent arising
out of the June 23, 2013 incident. Her boyfriend was prosecuted.

Respondent’s Conviction

6. (A) On November 13, 2013, Respondent was convicted of two misdemeanor
crimes in the Superior Court of California, County of Los Angeles. On that day Respondent
pled nolo contendere to one count of violating Vehicle Code section 12500, subdivision (a),
driving without a valid license. She also pled nolo contendere to one count of violating
Health and Safety Code section 11364.1, subdivision (a)(1), possession of a smoking device,
one that could be used to smoke a controlled substance.




(B) The court suspended imposition of sentence, and placed Respondent on
one year of summary probation for the violation of the Vehicle Code, and two years
summary probation for possession of the smoking device. Probation was on the condition
that she pay fines, penaliies, fees, and assessments totaling $614. 1n lieu of the fine,
Respondent was given the option of performing 76 hours of community service. She was
further required to not drive without a valid driver’s license and insurance, and she was
required to attend 10 Narcotics Anonymous (NA) meetings.

(C) The facts and circumstances of the crime are that Respondent was driving
her car on September 13, 2013, when she was stopped by a Sheriff’s Deputy because she was
driving with a broken side mirror. When he checked on the status of her driver’s license, he
discovered it was expired. She consented to a search of her vehicle, and she left her purse in
the car while the deputy performed the search. He found a glass pipe, of the type commonly
used to smoke illegal drugs, in her purse. Respondent admitted it was hers.

(D) Respondent’s convictions are substantially related to the duties,
qualifications, and functions of a pharmacy technician.

Respondent’s Drug Use and Rehabilitation

7. While Respondent denied that she had smoked heroin on June 22, 2013, and
denied admitting such to the deputies that detained her, she did not deny that she was using
drugs in 2013, Her use of illegal drugs, including heroin, is substantially related to the
duties, qualifications, and functions of a pharmacy technician.

8. Respondent testified that personal issues, including being forced to give a
child up for adoption, had prompted her drug use. She entered an outpatient program and
participated in it from April 2013—Dbefore the incident with her boyfriend, and before her
arrest—until July 1, 2014, For part of that time she was on disability.

9. Respondent still attends NA meetings, one or two per week. She has been
under the care of a psychiatrist, who has prescribed anti-depressants to her. She supports
hersel{ and a child from her earnings at Walgreens, where she has worked since she was
licensed in 2005, She is at the top of her paygrade, making $19.17 per hour,

10.  Respondent’s mother testified on Respondent’s part in a frank manner. She
described her daughter as having made great strides in the past two years. When Respondent
was using drugs, her mother wanted little to do with her, and placed liftle credence in what
Respondent told her. Respondent’s mother was clear that things have changed for the beiter;
that she has come to trust her daughter again, and she is glad to have Respondent around her
house.

/f
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Costs

11.  The Board has incurred costs of prosecution in the amount of § 3,125, which
costs are reasonable on their face.

LEGAL CONCLUSIONS

1. Cause exists to discipline Respondent's registration for unprofessional conduct
pursuant to Business and Professions Code sections 4300 and 4301, subdivision (I}, in
conjunction with California Code of Regulations, title 16, section 1770, because of her
conviction of a crime or crimes substantially related to the duties, qualifications, and
functions of a pharmacy technician, based on Factual Finding 6.

2. (A) Cause exists to discipline Respondent's registration for unprofessional
conduct pursuant to Business and Professions Code sections 4300 and 4301, subdivision (h),
because she has used drugs in a manner dangerous or to herself or others, based on Factual
Findings 6, 7, and 10.

(B) Cause was not established to discipline Respondent’s registration pursuant
to Business and Professions Code sections 4300 and 4301, subdivision (h), for allegedly
smoking heroin on the night of November 22-23, 2013. In this regard, Respondent’s version
of events in is accepted over the statements attributed to her in the police report. The failure
to prosecute the matter supports this Conclusion as well

3. Cause exists to discipline Respondent's registration for unprofessional conduct
pursuant to Business and Professions Code sections 4300 and 4301, subdivision (j), because
she violated statutes regulating controlled substances and dangerous drugs, based on Factual
Findings 6, 7, and 10.

4, (A) Based on Legal Conclusions 1 through 3, the Board may recover its
reasonable costs of investigating and prosecuting this disciplinary proceeding, pursuant to
Business and Professions Code section 125.3.

(B)  Under Zuckerman v. State Board of Chiropractic Examiners, (2002) 29
Cal App.4th 32, 45, the Board must exercise its discretion to reduce or eliminate cost awards
in a manner which will ensure that the statute does not deter licensees with potentially
meritorious claims or defenses from exercising their right to a hearing. “Thus the Board may
not assess the full costs of investigation and prosecution when to do so will unfairly penalize
a [licensec] who has committed some misconduct, but who has used the hearing process to
obtain dismissal of other charges or a reduction in the severity of the discipline imposed.”
({d.) The Board in imposing costs in such situations must consider the licensee’s subjective
good faith belief in the merits of his or her position and the Board must consider whether or
not the licensee has raised colorable claim, The Board must consider the licensee’s ability to
make payment. Finally, the Board “may not assess the full costs of investigation and




prosecution when it has conducted a disproportionately large investigation and prosecution to
prove that a [licensec| engaged in relatively innocuous conduct.” ({d., footnote omitted.)

(C) The Board's costs exceed $3,100. (Factual Finding 11.) Respondent is a
single parent, making approximately $ 766 per week before taxes.' Plainly, her ability to
pay such a large amount of money is limited. The total amount billed in this case is
reasonable. But, given all the facts and circumstances of this case, and Respondent’s limited
resources, she should be allowed to make payment in installments. It should be noted that
the Board’s standard language for costs retmbursement has been modified, to delete the
sentence which states, in essence, that Respondent must pay the costs even if she were to file
bankruptey. That language is omitted, as it is contrary to applicable law.”

5. The Board has established Disciplinary Guidelines, which list criteria for use
in determining the level of discipline to be imposed. Those criteria, not exclusive, are:

1. Actual or potential harm to the public.

2. Actual or potential harm to any consumer,

3, Prior disciplinary record, including level of compliance with
disciplinary order(s).

4, Prior watning(s), including but not limited to citation(s) and fine(s),

letter(s) of admonishment, and/or correction notice(s).
Number and/or variety of current violations.

6, Nature and severity of the act(s), offense(s) or crime(s) under
consideration.

7 Aggravating evidence.

8. Mitigating evidence.

0. Rehabilitation evidence.

10.  Compliance with terms of any criminal sentence, parole, or probation.

11, Overall criminal record.

12, If applicable, evidence of proceedings for case being set aside and
dismissed pursuant to Section 1203.4 of the Penal Code.
13, Time passed since the aci(s) or offense(s).

' See Factual Finding 9. The calculation here assumes a 40 hour work week.

* The Federal courts have concluded that the costs imposed by the California State
Bar in a disciplinary proceeding are dischargeable under 11 U.S.C. 523 (a)(7), in that they
are not a fine, but in compensation of actual pecuniary loss. ({rn Re Taggart (9th Cir, 2001)
249 F.3d 987.) 1t is plain that section 125.3 is designed to compensate licensing agencies for
the pecuniary loss sulfered when they must pursue a disciplinary action. (Oranen v. State
Bd of Chiropractic Examiners (1999) 77 Cal.App.4th 258, 262, describing section 125.3 asa
cost “reimbursement” statute.) Hence, it must be concluded that such costs ordered under
section 125.3 or similar statutes are dischargeable.




I4.  Whether the conduct was intentional or negligent, demonstrated
incompetence, ot, if the respondent is being held to account for conduct
committed by another, the respondent had knowledge of or knowingly
participated in such conduct.

15.  Financial benefit to the respondent from the miscondnet.

0. Applying the criteria, it is concluded that there was no actual harm to the
public or a consumer. There are two convictions, one a serious one, but they are now over
two and one-half years old. Respondent has no prior discipline, warnings, or
admonishments. To be sure, use of dangerous drugs is a serious matter, There is little
mitigating evidence, but there is evidence of rehabilitation on Respondent’s part. She has
complied with the terms of her probation, and is no longer on probation. Respondent’s
wrongdoing has been intentional, but it did not bring her a financial benefit.

7. (A) The purpose of proceedings of this type are to protect the public, and not
to punish an errant licensee. (Hughes v. Board of Architectural Examiners (1998) 17 Cal.4th
763, 784-786; Bryce v. Board of Medical Quality Assurance (1986) 184 Cal.App.3d 1471,
1476.) It appears that a probationary license would be sufficient to protect the public.

(B) While the Board’s disciplinary guidelines indicate that a 90 day
suspension should be ordered in most cases where probation is imposed, that would be
unduly punitive in this case, and a suspension will not be ordered. And, it does not appear
that recertification is necessary given that Respondent has been in good standing and
employed full time for over a decade. The optional terms pertaining to drug and alcohol
screening, atlendance al AA meetings, and complete abstinence have been included. While
they can be burdensome in terms of the time and money expended in compliance, they are
necessary for public protection.

ORDER

Pharmacy technician registration number TCH 60484, issued to Respondent Raecine
Ora Barragan is revoked; however the revocation is stayed and respondent is placed on
probation for three years upon the following terms and conditions:

1. Obey ANl Laws: Respondent shall obey all state and federal laws and
regulations.

Respondent shall report any of the following occurrences to the Board, in writing,
within seventy-two (72) hours of such occurrence:
= an arrest or issuance of a criminal complaint for violation of any provision of the
Pharmacy Law, state and federal food and drug laws, or state and federal controlled
substances laws
= aplea of guilty or nolo contendre tn any state or federal criminal proceeding to any
criminal complaint, information or indictment
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» g conviction of any crime

= discipline, citation, or other administrative action filed by any state or federal agency
which involves Respondent’s pharmacy technician’s registration or which is related to
the practice of pharmacy or the manufacturing, obtaining, handling, distributing,
billing, or charging for any drug, device or controlled substance.

Failure to timely report any such occurrence shall be considered a violation of
probation.

2. Report to the Board: Respondent shall report to the Board quartetly, on a
schedule as directed by the Board or its designee. The report shall be made either in person
or in writing, as directed. Among other requirements, Respondent shall state in each report
under penalty of perjury whether there has been compliance with all the terms and conditions
of probation. Failure to submit timely reports in a form as directed shall be considered a
violation of probation. Any period(s) of delinquency in submission of reports as directed
may be added to the total period of probation. Moreover, if the final probation report is not
made as directed, probation shall be automatically extended until such time as the final report
is made and accepted by the Board.

3. Interview with the Board: Upon receipt of reasonable prior notice,
Respondent shall appear in person for interviews with the Board or its designee, at such
intervals and locations as are determined by the Board or its designee. Failure to appear for
any scheduled interview without prior notification to Board staff, or failure to appear at two
(2) or more scheduled interviews with the Board or its designee during the period of
probation, shall be considered a violation of probation.

4. Cooperate with Board Staff: Respondent shall cooperate with the Board's
inspection program and with the Board's monitoring and investigation of Respondent's
compliance with the terms and conditions of her probation. Failure to cooperate shall be
considered a violation of probation,

5. Notice to Employers: During the period of probation, Respondent shail
notify all present and prospective employers of the decision in this case, number 5351 and
the terms, conditions and restrictions imposed on Respondent by the decision, as follows:

Within thirty {30} days of the effective date of this decision, and within fifteen (15)
days of Responden( undertaking any new employment, Respondent shall cause her direct
supervisor, pharmacist-in-charge (including each new pharmacist-in-charge employed during
Respondent's tenure of employment) and owner to report to the Board in writing
acknowledging that the listed individual(s) has’have read the decision in case number 5086
and the terms and conditions imposed thereby. It shall be Respondent’s responsibility to
cnsure that her employer(s) and/or supervisor(s) submit timely acknowledgement(s) to the
Board.




[f Respondent works for or is employed by or through a pharmacy employment
service, Respondent must notily her direct supervisor, pharmacist-in-charge and owner at
every pharmacy of the terms and conditions of the decision in case number 5086 in advance
of the Respondent commencing work at each pharmacy. A record of this notification must
be provided to the Board upon request.

Furthermore, within thirty (30) days of the effective date of this decision, and within
fifteen (15) days of Respondent undertaking any new employment by or through a pharmacy
employment service, Respondent shall cause her direct supervisor with the pharmacy
employment service to report to the Board in writing acknowledging that he or she has read
the decision in case number 5086 and the terms and conditions imposed thereby. It shall be
Respondent’s responsibility to ensure that her employer(s) and/or supervisor(s) subimit timely
acknowledgme:nl(s) to the Board.

Failure o timely notify present or prospective employer(s) or to cause that/those
employer(s) to submit timely acknowledgements to the Board shall be considered a violation
of probation.

“Employment” within the meaning of this provision shall include any full-time, part-
time, temporary or relief service or pharmacy management service as a pharmacy technician
or in any position for which a pharmacy technician license is a requirement or criterion for
employment, whether the Respondent is considered an employee, independent contractor or
volunteer.

6. Probation Monitoring Costs: Respondent shall pay any costs associated
with probation monitoring as determined by the Board each and every year of probation.
Such costs shall be payable to the Board on a schedule as directed by the Board or its
designee. Failure to pay such costs by the deadline(s) as directed shall be considered a
violation of probation.

7. Payment of Costs of Investigation and Prosecution: As a condition
precedent to successiul completion of probation, respondent shall pay to the board its costs
of investigation and prosecution in the amount of § 3,125, Respondent shalt make said
payments as follows: $90 per month, beginning 30 days after the effective date of this
decigion, with the balance to be paid before the termination of probation,

There shall be no deviation from this schedule absent prior written approval by the
board or its designee. Failure to pay costs by the deadline(s) as dirccted shall be considered a
violation of probation.

8. Status of License: Respondent shall, at all times while on probation,
maintain an active, current pharmacy technician license with the Board, including any period
during which suspension or probation is tolled. Failure to maintain an active, current license
shall be considered a violation of probation.
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If Respondent's pharmacy technician license expires or is cancelled by
operation of law or otherwise at any time during the period of probation, including any
extensions thereof due to tolling or otherwise, upon renewal or reapplication Respondent's
license shall be subject to all terms and conditions of this probation not previously satisfied. :

9. License Surrender While on Probation/Suspension: Following the
effective date of this decision, should Respondent cease work due to retirement or health, or
be otherwise unable fo satisfy the terms and conditions of probation, Respondent may tender
her pharmacy technician license to the Board for surrender. The Board or its designee shall
have the discretion whether to grant the request for surrender or take any other action it
deems appropriate and reasonable. Upon formal acceptance of the surrender of the license,
Respondent will no longer be subject to the terms and conditions of probation. This
surrender constitutes a record of discipline and shall become a part of the Respondent’s
license history with the Board.

Upon acceptance of the surrender, Respondent shall relinquish her pharmacy
technician license to the Board within ten (10) days of notification by the Board that the
surrender is accepted. Respondent may not reapply for any license, permit, or registration
from the Board for three (3) years from the effective date of the surrender. Respondent shall
meet all requirements applicable to the license sought as of the date the application for that
license is submitted to the Board.

10.  MNotification of a Change in Name, Residence Address, Mailing Address or
Employment: Respondent shall notify the Board in writing within ten (10) days of any
change of employment. Said notification shall include the reasons for leaving, the address of
the new emplover, the name of the supervisor and owner, and the work schedule if known.
Respondent shall further notify the Board in writing within ten (10} days of a change in
name, residence address and mailing address, or phone number,

Failure to timely notify the Board of any change in employer(s), name(s), address(es),
or phone number(s) shall be considetred a violation of probation.

11.  Tolling of Probation: Fxcept during periods of suspension, Respondent shall,
at all times while on probation, be employed as a pharmacy technician in California for a
minimum of 80 hours per calendar month. Any month during which this minimum is not
met shall toll the period of probation, i.e., the period of probation shall be extended by one
month for each month during which this minimum is not met. During any such period of
tolling of probation, Respondent must nonetheless comply with all terms and conditions of
probation.

Should Respondent, regardless of residency, for any reason (including vacation) cease
working as a pharmacy technician for a minimum of 80 hours per calendar month in
California, Respondent must notify the Board in writing within ten (10) days of cessation of
work and must further notify the Board in writing within ten (10) days of the resumption of




the work.  Any failure to provide such notification(s) shall be considered a violation of !
probation. ;

It is a violation of probation for Respondent's probation to remain tolled pursuant to i
the provisions of this condition for a total period, counting consecutive and non-consecutive :
months, exceeding thirty-six (36) months.

"Cessation of work" means calendar month during which Respondent is not working
for at least 80 hours as a pharmacy technician, as defined in Business and Professions Code
section 4115. “Resumption of work™ means any calendar month during which Respondent is
working as a pharmacy technician for at least 80 hours as a pharmacy technician as defined
by Business and Professions Code section 4115.

12, Attend Substance Abuse Recovery Relapse Prevention and Support
Groups: Within thirty (30) days of the effective date of this decision, respondent shall begin
regular attendance at a recognized and established substance abuse recovery support group in
California, (e.g., Alcoholics Anonymous, Narcotics Anonymous, etc.) which has been
approved by the board or its designee. Respondent must attend at least one group meeting
per week unless otherwise directed by the board or its designee. Respondent shall continue
regular attendance and submit signed and dated documentation confirming attendance with
each quarterly report for the duration of probation. Failure to attend or submit
documentation thereof shall be considered a violation of probation.

13. Random Drug Screening: Respondent, at her own expense, shall participate
in random testing, including but not limited to biological fluid festing (urine, blood),
breathalyzer, hair follicle testing, or other drug screening program as directed by the board or
its designee. Respondent may be required to participate in testing for the entire probation
period and the frequency of testing will be determined by the board or its designee. At all
times respondent shall fully cooperate with the board or its designee, and shall, when
directed, submit to such tests and samples for the detection of alcohol, narcotics, hypnotics,
dangerous drugs or other controlled substances as the board or its designee may direct.

Failure to timely submit to testing as directed shall be considered a violation of probation.

Upon request of the board or its designee, respondent shall provide documentation from a

licensed practitioner that the prescription for a detected drug was legitimately issued and is a

necessary part of the treatment of the respondent. Failure to timely provide such }
documentation shall be considered a violation of probation, Any confirmed positive test for :
alcohol or for any drug not lawfully prescribed by a licensed practitioner as part of a :
documented medical treatment shall be considered a violation of probation and shall result in
the automatic suspension of work by respondent. Respondent may not resume work as a
pharmacy techrician until notified by the board in writing.

During suspension, respondent shall not enter any pharmacy area or any portion of or
any other board licensed premises {wholesaler, veterinary food-animal drug retailer or any
other distributor of drugs) any drug manufacturer, or any other location where dangerous
drugs and devices or controlled substances are maintained. Respondent shall not do any act

10




involving drug selection, selection of stock, manufacturing, compounding or dispensing; nor
shall respondent manage, administer, or assist any licensee of the board. Respondent shall
not have access to or confrol the ordering, manufacturing or dispensing of dangerous drugs
and devices or controlled substances. Respondent shall not resume work until notified by the
board.

Respondent shall not direct, control or perform any aspect of the practice of
pharmacy. Subject to the above restrictions, respondent may continue to own or hold an
interest in any licensed premises in which he or she holds an interest at the time this decision
becomes effective unless otherwise specified in this order.

Failure to comply with this suspension shall be considered a violation of probation.
14.  Abstain from Drugs and Alcohol Use

Respondent shall completely abstain from the possession or use of alcohol, controlled
substances, dangerous drugs and their associated paraphernalia except when the drugs are
lawfully prescribed by a licensed practitioner as part of a documented medical treatment.
Upon request of the board or its desighee, respondent shall provide documentation from the
licensed practitioner that the prescription for the drug was legitimately issued and is a
necessary part of the freatment of the respondent. Failure to timely provide such
documentation shall be considered a violation of probation. Respondent shall ensure that he
or she is not in the same physical location as individuals who are using illicit substances even
if respondent is not personally ingesting the drugs. Any possession or use of alcohol,
controlled substances, or their associated paraphernalia not supported by the documentation
timely provided, and/or any physical proximity to persons using illicit substances, shall be
~ considered a violation of probation.

15.  Prescription Coordination and Monitoring of Prescription Use

Within thirty (30) days of the effective date of this decision, respondent shall submit
to the board, for its prior approval, the name and qualifications of a single physician, nurse
practitioner, physician assistant, or psychiatrist of respondent's choice, who shall be aware of
the respondent's history with the use of alcohol, controlled substances, and/or dangerous
drugs, and/or of mental illness, and who will coordinate and monitor any prescriptions for
respondent for dangerous drugs, controlied substances or mood-altering drugs. The
approved practitioner shall be provided with a copy of the board’s accusation and decision.
A record of this notification must be provided to the board upon request. Respondent shall
sign a release authorizing the practitioner to communicate with the board about respondent’s
treatment(s). The coordinating physician, nurse practitioner, physician assistant, or
psychiatrist shali report to the board on a quarterly basis for the duration of probation
regarding respondent's compliance with this condition. If any substances considered
addictive have been prescribed, the report shall identily a program for the time limited use of
any such substances. The board may require that the single coordinating physician, nurse
practitioner, physician assistant or psychiatrist be a specialist in addictive medicine, or
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consult a specialist in addictive medicine. Should respondent, for any reason, cease
supervision by the approved practitioner, respondent shall notify the board immediately and,
within thirty (30) days of ceasing treatment, submit the name of a replacement physician,
nurse practitioner, physician assistant, or psychiatrist of respondent’s choice to the board or
its designee for its prior approval. Failure to timely submit the selected practitioner or
replacement practitioner to the board for approval, or to ensure the required reporting thereby
on the quarterly reports, shall be considered a violation of probation.

If at any time an approved practitioner determines that respondent is unable to
practice safely or independently as a pharmacist, the practitioner shall notify the board
immediately by telephone and follow up by written letter within three (3) working days.
Upon notification from the board or its designee of this determination, respondent shall be
automatically suspended and shall not resume practice until notified by the board that
practice may be resumed.

During suspension, respondent shall not enter any pharmacy area or any portion of the
licensed premises of a wholesaler, veterinary food-animal drug retailer or any other
distribuior of drugs which is licensed by the board, or any manufacturer, or where dangerous
drugs and devices or controlled substances are maintained. Respondent shall not practice
pharmacy nor do any act involving drug selection, selection of stock, manufacturing,
compounding, dispensing or patient consultation; nor shall respondent manage, administer,
or be a consultent to any licensee of the board, or have access to or control the ordering,
manufacturing or dispensing of dangerous drugs and controlled substances. Respondent
shall not resume practice until notified by the board.

16,  Vielation of Probation: If Respondent has not complied with any ferm or
condition of probation, the Board shall have continuing jurisdiction over Respondent, and
probation shall automatically be extended, until all terms and conditions have been satisfied
or the Board has taken other action as deemed appropriate to treat the failure to comply as a
violation of probation, to terminate probation, and to impose the penalty that was stayed.

If Respondent violates probation in any respect, the Board, after giving Respondent
notice and an opportunity to be heard, may revoke probation and carry out the disciplinary
order that was stayed. Notice and opportunity to be heard are not required for those
provisions stating that a violation thereof may lead to automatic termination of the stay
and/or revocation of the license. If a petition to revoke probation or an accusation is filed
against Respondent during probation, the Board shall have continuing jurisdiction, and the
period of probation shall be automatically extended until the petition to revoke probation or
accusation is heard and decided.

/
1
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17.  Completion of Probation: Upon written notice by the Board indicating
successful completion of probation, Respondent's pharmacy technician license will be fully
restored.

August 30, 2016

DocuSlgned by

Emtfxﬂ D. Maa«iayﬁ
FO77568D88CB41E. .

Joseph D. Montoya

Administrative Law Judge

Office of Administrative Hearings
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PROPOSED DECISION




BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER ATFFAIRS
- STATE OF CALIFORNIA

In the Matter of the Accusation Against:
Case No. 5351
RAECINE ORA BARRAGAN,
' OAH No. 2015110316
Respondent,

PROPOSED DECISION

The hearing in the above-captioned matter took place in Los Angeles on June 20,
2016, before Joseph D. Montoya, Administrative Law Judge (ALJ), Office of Administrative
Hearings. Complainant Virginia Herold was represented by Anthony Lopez, Jr. Deputy
Attorney General. Respondent appeared with her attorney, Tracy Green.

Evidence was received, the case was argued, and the matter submitted for decision on

the hearing date. The ALJ hereby makes his factual findings, legal conclusions, and order.
FACTUAL FINDINGS

The Parties, and Jurisdiction

1. Complainant filed the Accusation against Respondent while acting in her
official capacity as Executive Officer of the Board of Pharmacy (Board), Department of
Consumer Affairs. '

2. On February 5, 2005, the Board issued Pharmacy Technician Registration
number TCH 60484 to Respondent. The registration will expire on October 31, 2016, absent

Turther action.

3. Following service of the Accusation, Respondent filed a Notice of Defense,
thereby requesting a hearing. All jurisdictional requirements have been met.

The Incident on June 22, 2013

4, On June 23, 2013, Los Angeles County Sheriff’s deputies were called to the
place where Respondent was living with her boyfriend because of alleged domestic violence,



5. (A) The exact nature of the circumstances is less than clear, as much of the
evidence comes from a police report, and Respondent contests some of the key statements
contained in the report. It can be determined that the deputies arrested Respondent’s
boyfriend for domestic violence, and they arrested her for being under the influence of
heroin. '

(B) The arrest of Respondent was based, in part, on her alleged admission that
she had smoked heroin earlier that night. The admission was allegedly made in the early
morning hours, after Respondent had been questioned by the deputies for at least 90 minutes.
She asserts that her former boyfriend instigated the claims against her. She testified that one
of the deputies accused her of having used heroin, but that she had not. She further testified
that deputies threatened to have the Department of Children and Family Services investigate
the matter, tacitly threatening to remove her child from her.

(C) The District Attorney did not file any charges against Respondent arising
out of the June 23, 2013 incident. Her boyfriend was prosecuted.

Respondent’s Conviction

6. {A) On November 13, 2013, Respondent was convicted of two misdemeanor
crimes in the Superior Court of California, County of Los Angeles. On that day Respondent
pled nolo contendere to one count of vielating Vehicle Code section 12500, subdivision (a),
driving without a valid license. She also pled nolo contendere to one count of violating
Health and Safety Code section 11364.1, subdivision (a)(1), possession of a smoking device,
one that could be used to smoke a controlled substance.

{B} The court suspended imposition of sentence, and placed Respondent on
one year of summary probation for the violation of the Vehicle Code, and two years
summary probation for possession of the smoking device. Probation was on the condition
that she pay fines, penalties, fees, and assessments totaling $614. In lieu of the fine,
Respondent was given the option of performing 76 hours of community service. She was
further required to not drive without a valid driver’s license and insurance, and she was
required to attend 10 Narcotics Anonymous (NA) meetings.

(C) The facts and circumstances of the crime are that Respondent was driving
her car on September 13, 2013, when she was stopped by a Sheriff’s Deputy because she was
driving with a broken side mirror. When he checked on the status of her driver’s license, he
discovered it was expired. She consented to a search of her vehicle, and she left her purse in
the car while the deputy performed the search, He found a glass pipe, of the type commonly
used to smoke illegal drugs, in her purse. Respondent admitted it was hers.

(D) Respondent’s convictions are substantially related to the duties,
qualifications, and functions of a pharmacy technician.




Respondent’s Drug Use and Rehabilitation

7. While Respondent denied that she had smoked heroin on June 22, 2013, and
denied admitting such to the deputies that detained her, she did not deny that she was using
drugs in 2013. Her use of illegal drugs, including heroin, is substantially related to the
duties, qualifications, and functions of a pharmacy technician.

8. Respondent testified that personal issues, including being forced to give a
child up for adoption, had prompted her drug use. She entered an outpatient program and
participated in it from April 2013—before the incident with her boyfriend, and before her
arrest—until July 1, 2014. For part of that time she was on disability.

9. Respondent still attends NA meetings, one or two per week. She has been
under the care of a psychiatrist, who has prescribed anti-depressants to her. She supports
herself and a child from her earnings at Walgreens, where she has worked since she was
licensed in 2005, She is at the top of her paygrade, making $19.17 per hour.

10,  Respondent’s mother testified on Respondent’s part in a frank manner. She
described her daughter as having made great strides in the past two years. When Respondent
was using drugs, her mother wanted little to do with her, and placed little credence in what
Respondent told her. Respondent’s mother was clear that things have changed for the better;
that she has come to trust her daughter again, and she is glad to have Respondent around her
house.

Costs

11.  The Board has incurred costs of prosecution in the amount of $ 3,125, which
costs are reasonable on their face.

LEGAL CONCLUSIONS

I. Cause exists to discipline Respondent's registration for unprofessional conduct
pursuant to Business and Professions Code sections 4300 and 4301, subdivision (1), in
conjunction with. California Code of Regulations, title 16, section 1770, because of her
conviction of a crime or crimes substantially related to the duties, qualifications, and
functions of a pharmacy technician, based on Factual Finding 6.

2. (A) Cause exists to discipline Respondent's registration for unprofessional
conduct pursuant to Business and Professions Code sections 4300 and 4301, subdivision (h),
because she has used drugs in a manner dangerous or to herself or others, based on Factual
Findings 6, 7, and 10.

(B) Cause was not established to discipline Respondent’s registration pursuant
to Business and Professions Code sections 4300 and 4301, subdivision (h), for allegedly
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smoking heroin on the night of November 22-23, 2013. In this regard, Respondent’s version
of events in is accepted over the statements attributed to her in the police report. The failure
to prosecute the matter supports this Conclusion as well.

3. Cause exists to discipline Respondent's registration for unprofessional conduct
- pursuant to Business and Professions Code sections 4300 and 4301, subdivision (j), because

she violated statutes regulating controlled substances and dangerous drugs, based on Factual
Findings 6, 7, and 10.

4, (A) Based on Legal Conclusions 1 through 3, the Board may recover its
reasonable costs of investigating and prosecuting this disciplinary proceeding, pursuant to
Business and Professions Code section 125.3,

(B)  Under Zuckerman v. State Board of Chiropractic Examiners, (2002) 29
Cal.App.4th 32, 45, the Board must exercise its discretion to reduce or eliminate cost awards
in a manner which will ensure that the statute does not deter licensees with potentially
meritorious claims or defenses from exercising their right to a hearing. “Thus the Board may
not assess the full costs of investigation and prosecution when to do so will unfairly penalize
a [licensee] who has committed some misconduct, but who has used the hearing process to
obtain dismissal of other charges or a reduction in the severity of the discipline imposed.”
({d.) The Board in imposing costs in such situations must consider the licensee’s subjective
good faith belief in the merits of his or her position and the Board must consider whether or
not the licensee has raised colorable claim. The Board must consider the licensee’s ability to
make payment. Finally, the Board “may not assess the full costs of investigation and
prosecution when it has conducted a disproportionately large investigation and prosecution to
prove that a [licensee] engaged in relatively innocuous conduct.” (/d., footnote omitted.)

(C) The Board's costs exceed $3,100. (Factual Finding 11.) Respondent is a
single parent, making approximately $ 766 per week before taxes.' Plainly, her ability to
pay such a large amount of money is limited. The total amount billed in this case is
reasonable. But, given all the facts and circumstances of this case, and Respondent’s limited
resources, she should be allowed to make payment in installments.

5. The Board has established Disciplinary Guidelines, which list criteria for use
in determining the level of discipline to be imposed. Those criteria, not exclusive, are:

1. Actual or potential harm to the public.
Actual or potential harm to any consumer.

3. Prior disciplinary record, including level of compliance with
disciplinary order(s).

4, Prior warning(s), including but not limited to citation(s) and fine(s),

letter(s) of admonishment, and/or correction notice(s}).

! See Factual Finding 9. The calculation here assumes a 40 hour work week.




5. Number and/or variety of current violations.

6. Nature and severity of the act(s), offense(s) or crime(s) under
consideration.

7. Aggravating evidence.

8. Mitigating evidence,

9. Rehabilitation evidence.

10.  Compliance with terms of any criminal sentence, parole, or probation.

I1.  Overall criminal record.

12.  Ifapplicable, evidence of proceedings for case being set aside and
dismissed pursuant to Section 1203.4 of the Penal Code.
13, Time passed since the act(s) or offense(s).

" 14.  Whether the conduct was intentional or negligent, demonstrated
incompetence, or, if the respondent is being held to account for conduct
committed by another, the respondent had knowledge of or knewingly
participated in such conduct.

15.  Financial benefit o the respondent from the misconduct.

6. Applying the criteria, it is concluded that there was no actual harm to the
public or a consumer. There are two convictions, one a serious one, but they are now over
two and one-half years old. Respondent has no prior discipline, warnings, or
admonishments. To be sure, use of dangerous drugs is a serious matter. There is little
mitigating evidence, but there is evidence of rehabilitation on Respondent’s part. She has
complied with the terms of her probation, and is no longer on probation. Respondent’s
wrongdoing has been intentional, but it did not bring her a financial benefit.

7. (A) The purpose of proceedings of this type are to protect the public, and not
to punish an errant licensee. (Hughes v. Board of Architectural Examiners (1998) 17 Cal.4th
763, 784-786; Bryce v. Board of Medical Quality Assurance (1986) 184 Cal. App.3d 1471,
1476.) It appears that a probationary license would be sufficient to protect the public.

(B) While the Board’s disciplinary guidelines indicate that a 90 day
suspension should be ordered in most cases where probation is imposed, that would be
unduly punitive in this case, and a suspension will not be ordered. And, it does not appear
that recertification is necessary given that Respondent has been in good standing and
employed full time for over a decade. The optional terms pertaining to drug and alcohol
screening, attendance at AA meetings, and complete abstinence have been included. While
they can be burdensome in terms of the time and money expended in compliance, they ate
necessary for public protection.

ORDER

Pharmacy technician regisiration number TCH 60484, issued to Respondent Raecine
- Ora Barragan is revoked; however the revocation is stayed and respondent is placed on
probation for three years upon the following terms and conditions:
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1. Obey All Laws: Respondent shall obey alf state and federal laws and
regulations.

Respondent shall report any of the following occurrences to the Board, in writing,
within seventy-two (72) hours of such occurrence:

» an arrest or issuance of a criminal complaint for violation of any provision of the
Pharmacy Law, state and federal food and drug laws, or state and federal controlled
substances laws

* a plea of guilty or nolo confendre in any state or fedetal ctiminal proceeding to any
criminal complaint, information or indictment

» a conviction of any crime

» discipline, citation, or other administrative action filed by any state or federal agency
which involves Respondent’s pharmacy technician’s registration or which is related to
the practice of pharmacy or the manufacturing, obtaining, handling, distributing,
billing, or charging for any drug, device or controlled substance.

Failure to timely report any such occurrence shall be considered a violation of
probation. '

2, Report to the Board: Respondent shall report to the Board quarterly, on a
schedule as directed by the Board or its designee. The report shall be made either in person
or in writing, as directed. Among other requirements, Respondent shall state in each report
under penalty of perjury whether there has been compliance with all the terms and conditions
of probation. Failure to submit timely reports in a form as directed shall be considered a
violation of probation. Any period(s) of delinquency in submission of reports as directed
may be added to the total period of probation. Morecover, if the final probation report is not
made as directed, probation shall be automatically extended until such time as the final report
is made and accepted by the Board.

3. Interview with the Board: Upon receipt of reasonable prior notice,
Respondent shall appear in person for interviews with the Board or its designee, at such
intervals and locations as are determined by the Board or its designee. Failure to appear for
any scheduled interview without prior notification to Board staff, or failure to appear at two
(2) or more scheduled interviews with the Board or its designee during the period of
probation, shall be considered a violation of probation.

4, Cooperate with Board Staff: Respondent shall cooperate with the Board's
inspection program and with the Board's monitoring and investigation of Respondent's
compliance with the terms and conditions of her probation. Failure to cooperate shall be
considered a violation of probation. ‘

5. Notice to Employers: During the period of probation, Respondent shall
notify all present and prospective employers of the decision in this case, number 5351 and
the terms, conditions and restrictions imposed on Respondent by the decision, as follows:



Within thirty (30) days of the effective date of this decision, and within fifteen (15)
days of Respondent undertaking any new employment, Respondent shall cause her direct
supervisor, pharmacist-in-charge (including each new pharmacist-in-charge employed during
Respondent's tenure of employment) and owner to report to the Board in writing
acknowledging that the listed individual(s) has/have read the decision in case number 5086
and the terms and conditions imposed thereby. It shall be Respondent’s responsibility to
ensure that her employer(s) and/or supervisor(s) submit timely acknowledgement(s) to the
Board.

If Respondent works for or is employed by or through a pharmacy employment
service, Respondent must notify her direct supervisor, pharmacist-in-charge and owner at
every pharmacy of the terms and conditions of the decision in case number 5086 in advance
of the Respondent commencing work at each pharmacy. A record of this notification must
be provided to the Board upon request.

Furthermore, within thirty (30) days of the effective date of this decision, and within
fifteen (15) days of Respondent undertaking any new employment by or through a pharmacy
employment service, Respondent shall cause her direct supervisor with the pharmacy
employment service to report to the Board in writing acknowledging that he or she has read
the decision in case number 5086 and the terms and conditions imposed thereby, It shall be
Respondent’s responsibility to ensure that her employer(s) and/or supervisor(s) submit timely
acknowledgment(s) to the Board.

Failure to timely notify present or prospective employer(s) or to cause that/those
employer(s) to submit timely acknowledgements to the Board shall be considered a violation
of probation.

“Employment" within the meaning of this provision shall include any full-time, part-
time, temporary or relief service or pharmacy management service as a pharmacy technician
or in any position for which a pharmacy technician license is a requirement or criterion for
. employment, whether the Respondent is considered an employee, independent contractor or
volunteer.

6. Probation Monitoring Costs: Respondent shall pay any costs agsociated
with probation monitoring as determined by the Board each and every year of probation.
Such costs shall be payable to the Board on a schedule as directed by the Board or its
designee. Failure to pay such costs by the deadline(s) as directed shall be considered a
violation of probation.

7. Status of License: Respondent shall, at all times while on probation,
maintain an active, current pharmacy technictan license with the Board, including any period
during which suspension or probafion is tolled. Failure to maintain an active, current license
shall be considered a violation of probation.
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If Respondent's pharmacy technician license expires or is cancelled by
operation of law or otherwise at any time during the period of probation, including any
extensions thereof due to tolling or otherwise, upon renewal or reapplication Respondent's
license shall be subject to all terms and conditions of this probation not previously satisfied.

8. License Surrender While on Probation/Suspension: Following the
effective date of this decision, should Respondent cease work due to retirement or health, or
be otherwise unable to satisfy the terms and conditions of probation, Respondent may tender
her pharmacy technician license to the Board for surrender. The Board or its designee shall
have the discretion whether to grant the request for surrender or take any other action it
deems appropriate and reasonable. Upon formal acceptance of the surrender of the license,
Respondent will no longer be subject to the terms and conditions of probation. This
surrender constitutes a record of discipline and shall become a part of the Respondent’s
license history with the Board.

Upon acceptance of the surrender, Respondent shall relinquish her pharmacy
technician license to the Board within ten (10) days of notification by the Board that the
surrender is accepted. Respondent may not reapply for any license, permit, or registration
from the Board for three (3) years from the effective date of the surrender. Respondent shall
meet all requirements applicable to the license sought as of the date the application for that
license is submitted to the Board.

9. Notification of a Change in Name, Residence Address, Mailing Address or
Employment: Respondent shall notify the Board in writing within ten (10) days of any
change of employment. Said notification shall include the reasons for leaving, the address of
the new employer, the name of the supervisor and owner, and the work schedule if known.
Respondent shall further notify the Board in writing within ten (10) days of a change in
name, residence address and mailing address, or phone number.

Failure to timely notify the Board of any change in employer(s), name(s), address(es),
or phone number(s) shall be considered a violation of probation.

10.  Tolling of Probation: Except during periods of suspension, Respondent shall,
at all times while on probation, be employed as a pharmacy technician in California for a
minimum of 80 hours per calendar month. Any month during which this minimum is not
met shall toll the period of probation, i.e., the period of probation shall be extended by one
month for each month during which this minimum is not met, During any such period of
tolling of probation, Respondent must nonetheless comply with all terms and conditions of
probation.

Should Respondent, regardless of residency, for any reason (including vacation) cease
working as a pharmacy technician for a minimum of 80 hours per calendar month in
California, Respondent must notify the Board in writing within ten (10) days of cessation of
work and must further notify the Board in writing within ten (10) days of the resumption of



the work. Any failure to provide such notification(s) shall be considered a violation of
probation.

It is a violation of probation for Respondent's probation to remain tolled pursuant to
the provisions of this condition for a total period, counting consecutive and non-consecutive
months, exceeding thirty-six (36) months.

"Cessation of work" means calendar month during which Respondent is not working
for at least 80 hours as a pharmacy technician, as defined in Business and Professions Code
section 4115. “Resumption of work” means any calendar month during which Respondent is
working as a pharmacy technician for at least 80 hours as a pharmacy technician as defined
by Business and Professions Code section 4115.

11.  Attend Substance Abuse Recovery Relapse Prevention and Support
Groups: Within thirty (30) days of the effective date of this decision, respondent shall begin
regular attendance at a recognized and established substance abuse recovery support group in
California, (e.g., Alcoholics Anonymous, Narcotics Anonymous, ete.) which has been
approved by the board or its designee. Respondent must attend at least one group meeting
per week unless otherwise directed by the board or its designee. Respondent shall continue
regular attendance and submit signed and dated documentation confirming attendance with
each quarterly report for the duration of probation. Failure to attend or submit
documentation thereof shall be considered a violation of probation.

12. Random Drug Screening: Respondent, at her own expense, shall participate
in random testing, including but not limited to biological fluid testing (urine, blood),
breathalyzer, hair follicle testing, or other drug screening program as directed by the board or
its designee. Respondent may be required to participate in testing for the entire probation
period and the frequency of testing will be determined by the board or its designee. At all
times respondent shall fully cooperate with the board or its designee, and shall, when
directed, submit to such tests and samples for the detection of alcohol, narcotics, hypnotics,
dangerous drugs or other controlled substances as the board or its designee may direct.
Failure to timely submit to testing as directed shall be considered a violation of probation.
Upon request of the board or its designee, respondent shall provide documentation from a
licensed practitioner that the prescription for a detected drug was legitimately issued and is a
necessary part of the treatment of the respondent. Failure to timely provide such
documentation shall be considered a violation of probation. Any confirmed positive test for
alcohol or for any drug not lawfully prescribed by a licensed practitioner as part of a
documented medical treatment shall be considered a violation of probation and shall resuit in
the automatic suspension of work by respondent. Respondent may not resume work as a
pharmacy technician until notified by the board in writing.

During suspension, respondent shall not enter any pharmacy area or any portion of or
any other board licensed premises (wholesaler, veterinary food-animal drug retailer or any
other distributor of drugs} any drug manufacturer, or any other location where dangerous
drugs and devices or controlled substances are maintained. Respondent shall not do any act




involving drug selection, selection of stock, manufacturing, compounding or dispensing; nor
shall respondent manage, administer, or assist any licensee of the board. Respondent shall
not have access to or control the ordering, manufacturing or dispensing of dangerous drugs
and devices or controlled substances. Respondent shall not resume work until notified by the
board.

Respondent shall not direct, control or perform any aspect of the practice of
pharmacy. Subject to the above restrictions, respondent may continue to own or hold an
interest in any licensed premises in which he or she holds an interest at the time this decision
becomes effective unless otherwise specified in this order.

Failure to comply with this suspension shall be considered a violation of probation.
13.  Abstain from Drugs and Alcohol Use

Respondent shall completely abstain from the possession or use of alcohol, controlled
substances, dangerous drugs and their associated paraphernalia except when the drugs are
lawfully prescribed by a licensed practitioner as part of a documented medical treatment,
Upon request of the board or its designee, respondent shall provide documentation from the
licensed practitioner that the prescription for the drug was legitimately issued and is a
necessary part of the treatment of the respondent. Failure to timely provide such
documentation shall be considered a violation of probation. Respondent shall ensure that he
or she is not m the same physical location as individuals who are using illicit substances even
if respondent is not personally ingesting the drugs. Any possession or use of alcohol,
controlled substances, or their associated paraphernalia not supported by the documentation
timely provided, and/or any physical proximity to persons using iilicit substances, shall be
considered a violation of probation.

14.  Prescription Coordination and Monitoring of Prescription Use

Within thirty (30) days of the effective date of this decision, respondent shall submit
to the board, for its prior approval, the name and qualifications of a single physician, nurse
practitioner, physician assistant, or psychiatrist of respondent's choice, who shall be aware of
the respondent's history with the use of alcohol, controlled substances, and/or dangerous
drugs, and/or of mental illness, and who will coordinate and monitor any prescriptions for
respondent for dangerous drugs, controlled substances or mood-altering drugs. The
approved practitioner shall be provided with a copy of the board’s accusation and decision,
A record of this notification must be provided to the board upon request. Respondent shall
sign a release authorizing the practitioner to communicate with the board about respondent’s
treatment(s), The coordinating physician, nurse practitioner, physician assistant, or
psychiatrist shall report to the board on a quarterly basis for the duration of probation
regarding respondent's compliance with this condition. If any substances considered
addictive have been prescribed, the report shall identify a program for the time limited use of
any such substances. The board may require that the single coordinating physician, nurse
practitioner, physician assistant or psychiatrist be a specialist in addictive medicine, or
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consult a specialist in addictive medicine. Should respondent, for any reason, cease
supervision by the approved practitioner, respondent shall notify the board immediately and,
within thirty (30) days of ceasing treatment, submit the name of a replacement physician,
nurse practitioner, physician assistant, or psychiatrist of respondent’s choice to the board or
its designee for its prior approval. Failure to timely submit the selected practitioner or
replacement practitioner to the board for approval, or to ensure the required reporting thereby
on the quarterly reports, shall be considered a violation of probation,

If at any time an approved practitioner determines that respondent is unable to
practice safely or independently as a pharmacist, the practitioner shall notify the board
immediately by telephone and follow up by written letter within three (3) working days.
Upon notification from the board or its designee of this determination, respondent shall be
automatically suspended and shall not resume practice until notified by the board that
practice may be resumed.

During suspension, respondent shall not enter any pharmacy area or any portion of the
licensed premises of a wholesaler, veterinary food-animal drug retailer or any other
distributor of drugs which is licensed by the board, or any manufacturer, or where dangerous
drugs and devices or controlled substances are maintained. Respondent shall not practice
pharmacy nor do any act involving drug selection, selection of stock, manufacturing,
compounding, dispensing or patient consultation; nor shall respondent manage, administer,
or be a consultant to any licensee of the board, or have access to or control the ordering,
manufacturing or dispensing of dangerous drugs and controlled substances. Respondent :
shall not resume practice until notified by the board. i

15.  Violation of Probation: If Respondent has not complied with any term or
condition of probation, the Board shall have continuing jurisdiction over Respondent, and
probation shall automatically be extended, until all terms and conditions have been satisfied
or the Board has taken other action as deemed appropriate to treat the failure to comply as a
violation of probation, to terminate probation, and to impose the penalty that was stayed.

If Respondent violates probation in any respect, the Board, after giving Respondent
notice and an opportunity to be heard, may revoke probation and carry out the disciplinary
order that was stayed. Notice and opportunity to be heard are not required for those
provisions stating that a violation thereof may lead to automatic termination of the stay |
and/or revocation of the license. If a petition to revoke probation or an accusation is filed
against Respondent during probation, the Board shall have continuing jurisdiction, and the f"'
period of probation shall be automatically extended until the petition to revoke probation or
accusation is heard and decided.

/!
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16.  Completion of Probation: Upon written notice by the Board indicating

successful completion of probation, Respondent's pharmacy technician license will be fully
restored.

July 19, 2015
DocuSigned by:
Eaufi D. Mastoys

FO77568D88CR41E. .
Joseph DD. Montoya
Administrative Law Judge

Office of Administrative Hearings
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Attomey General of California
LINDA K. SCHNEIDER
Senior Assistant Attorney General
MARC D, GREENBAUM
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State Bar No. 138213
300 So. Spring Strect, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-2579
Facsimile: (213} 8972804
Attorneys for Complainant

BEFORE THE
BOARD QF PHARMACY »
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 5351
RAECINE ORA BARRAGAN
21328 Conradi Avenue
Torrance, CA 90502 ACCUSATION
| Pharmacy Technician Registration No, TCH |
L 60484
Respondent,
Complainant alleges:
PARTIES

1. Virginia Herold (Complaingmt) brings this Ageusation solely in her official capacity-as
the Executive Officer of the Board of Pharmacy, Department of Consumer Affairs (Board),

2. Onorabout Fﬂbﬁxary 8, 20035, the Board issned Pharmacy Technician Registral;im}
No. TCH 60484 to Raecine Ory Barragan (Respondent), ‘The Pharfacy Technician Registration
was in Tull force and effect at all ﬁ'm_es relevant to the charges brought herein and will expire on
October 31, 2016, unless renewed,

JURISDICTION

3, This Accusation is brought before the Bopard, under the authority of the following
laws. All section references ate to the Business and Professions Code unless otherwise indicated.

1

( RABCINE ORA BARRAGAN) ACCUSATION
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{ revoked,”

oneself, to a person holding a loense undet this chapter, or to any other person ot to the public, or

STATUTORY PROVISIONS

4. Section 4300, subdivision (a), states that “{e]very license issued may be suspended or

5. Section 4300.1 states:

"The expiration, cancellation, forfeiture, or suspension of a board-issued license by operation
of law or by order or decision of the board or a court of law, the placement of a license on a
retired status, or the voluntary surrender of a ligense by a licensee shall not deprive the board of
jurisdiction to cornmence or proceed ;}V‘ifh any investigation of] or action or diseiplinary proceeding
against, the licénsee or to render a decision suspending or revoking the license.”

-6,  Section 4301 states, n pertinent part:

"The board shall talke action against any holder of a icense who is guilty of unprofessional

conduct or whose license has been procured by fraud or misrepresentation or issued by mistake,

Unprofessional conduct shall include, but is not limited to, any of the following;

"(f) * The comumission of any act involving moral turpitude, dishonesty, fraud, deceit, or
corruption, whether the act is committed in the course of relations as a licensee or-otherwise, and

whether the act is a felony or misdemeanor or not,

"(h) The administermg to onesclf, of any controlled substance, or the use of any dangerous

dnig or of alcoholic beverages to the extent or in 4 manner as to be dangerous or injurious to

to the extent that the use impairs the ability of the person to conduct with safety to the public the

practice authorized by the Heense.

"(i) The violation of any of the statutes of this state, or any other state, or of the United

States regulating controlled substances and dangerous drugs.

"(I ‘The conviction of a crime substantially related to the qualifications, functions, and
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duties of a licensee under this chapter. The record of convietion of a violation of Chapter 13
(commencing with Section 801) of Title 21 of the United States Code regulating conirolled
substances or of a violation of the statutes of this state regulating controlled substances or
dangerous drugs shall be conolusive evidence of unprofessional conduct. In all other cases, the
record of conviction shall be conolus-iﬁ evidence only of the fact that the conviction occurred,
The board may inquire into the circumstances surrounding the commission of the crite, i order to
fix the degree of disciplive or, in the case of a convistion not involving controlled substances or
dangerous drugs, to determine if the conviction is of an offense substantially related to the
qualifications, functions, and duties of a licensee under this chapter. A plea or verdict of guilty or
é conviction following a plea of nolo contendere is deemed to be a conviction within the meaning
of this provision. The board may take action when the time for appeal has elapsed, or the

judgment of conviction hag been affitmed on appeal or when an order granting probation is made

suspending the imposition of sgntence, irrespective of a subsequent order under Section 1203.4 of

the Penal Code allowing the person to withdraw his or ber plea of guilty and to enter a plea of not
guilty, or setting aside the verdict of guilty, or dismissing the accusation, information, or
idictment. . ., "

REGULATORY PROVISION

7. California Code of Rﬂgulatioﬁs, title 16, section 1770, states:

"For the purpose of denial, suspension, or revocation of a personal or facility license

| pursuant to Division 1.5 (commencing with Section 475) of the Business and Professions Code, a

crime or act shall be considered substantially refated to the qualifications, fanctions or duties ofa
licensee or registrant if to a substantial degree ﬂ evidences present or potential unfitness of a
licensee or registrant to perform the functions autborized by his license or registration in a manner
consistent with the public health, safety, or welfare," |

DRUG STATUTE

&  Section 4060 states:
"A person shall not possess any controlled substance, except that furnished to a petson upon
the prescription of a physician, dentist, podiatvist, opiometrist, veterinarian, or naturopathic doctor

3
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pursuant to Section 3640.7, or furnished pursuant to a drug order issucd by a certified nurge-
midwife pursuant to Section 2746.51, a nurse practitioner pursuant to Section 2836.1, a physician
assistant pursuant ta Section 3502.1, a nafuropathic doclor pursuant to Section 3640.5, or a
pharmacist pursuant to Section 4052.1, 4052.2, or 4052.6. This section does not apply to the
possession of any contro lled substance by a manufacturer, wholesaler, third-party logistics
provider, pharmacy, pharmacist, physician, podiatrist, dentist, optometrist, veterinarian,
naturopathic doctor, certified nurse-midwife, nurse practitionier, or physician assistant, if in stock
in containers correctly labeled with the name and address of the supplier or pr6ducer.

“This section does not authorize a certified nurse-midwife, a nurse practitioner, a physician
assistant, or a naturopathic docior, to order his or har own stock of dangerous drugs and devices.”

COST RECOVERY

9.  Section 125.3 provides that the Board may tequest the administrative law judge to
direct a licentiate found to have committed a violation or violations of the licensing act to pay a
sum not to exceed the reasonable costs of the investigation and enforcement of the case.

CONTROLLED SUBSTANCE ( DANGEROUS DRUG

{0, Heroin, a semisynthetic drug detived from morphine, is a Schedule  controlled
substance as designated by Health and Safety Code séction 11054(c)(11),
FIRST CAUSE FOR DISCIPLINE

(Dangerous Use of C(_m‘u'i)]}cd Substance - Heroia)
. R.espondént is subject to disciplinary action under sections 4300 and 4301, subdivision
(h), on the grounds of unprofessional conduct, in that on or about June 22, 2013, Respondent
administered Heroin, a controlled substance, to herself to the extent or in a manner to be
dangerous or injurious to herself or others, The circuinstances are as follows:

8.  On or shout June 23, 2013, at 0255 hours, law enforcement officers responded to a
domestic violence incident wherein Respondent aﬁd her boyfriend were invelved in an escalated
vorbal to physical aliercation. Respondent attempied to physically stop her boyfiiend from .
leaving their residence, she grabbed him at the back of his negk with her hand., Respondent

admitted that she “simoked a little bit of Heroin around 11 o’clock tonight [6/22/2013].

4
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SECOND CAUSE FOR DISCIPLINE,
(Conviction of a Substantially Related Crime)
12. | Respondent is subject to disciplinary action under séctions 4300 and 4301,
subdivision (I), in conjunction with California Code of Regulations, title 16, séctipn 1770, on the
grounds of unprofessional conduct, in that on or about November 15, 2013, Respondent was

convicted of a crime substantially related to the qualifications, functions or duties of a registrant

which to a substantial degree evidences her present or potential unfitness to perform the functions

authorized by her registration in a manner congistent with the public health, safety, or welfare, The
sircumstances are as follows: |

a.  On or about November 15, 2013, after pleading nolo contendere, Respondent was
convicted of two misdemeanor counts, Count 1, violating Vehicle Code section 12500(a)
[unlicensed driver] and Count 2, !}iolsyting Health and Safety Code section 11364.1(a)(1)
[possession of smoking device] in the criminal proceeding entitled The People of the State of
California v. Raccine Ora Bayragan (Supr. Ct. LA, Coupty, 2013, No, 35Y06118), The Court
placed Respondent on two years probation and complete attendange of ten Narcotics Anonymous
(NA) meetings. .

b. The circi;msﬁances underlying the convigtion are that on or about September 13, 2013,
during a l.'()llltil-lﬁ traffic stop, law ehforcement officers found Respondent driving her vehicle while
she had an expired driver’s license. Respondent was found in possession of and admitted to being
in possession of a glags pipe, controlied substance striqki,ng devise, drug baraphemaﬁa in her purse.

THIRD CAUSE: FOR DISCIPLINE

(Violation of Drug Siatutes)

13, Respondent is subject to disciplinary action under sections 4300 and 4301, subdivision |

(), on the grounds of unprofessional conduot, in that Reéspondent violated statutes regulating

controlled substances and dangerous drugs, as follows:

a.  Onorabout June 22, 2013, Respondent was in possession of Heroin, a confrolled
substance, when she administersd [eroin to herself, without a valid prescription, violating
section 4060, Complainant refers to and by this reference incorporates the allegations set forth

5
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above in paragraph 11, inclusive, as though set forth fully.

h.  On or about September 13, 2013, Respondent was in possession of drug
paraphernalia, violating Health and Safety Code section 11364.1(a)(1). Complainant refers to and
by this referenée incorporates the allegations set forth above in paragraph 12, inchisive; as though
set forth fully. |

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
any! that following the hearing, the Board igsue a decision:

1. Revoking or suspending Pharmacy Technician Registration No. TCH 604847, tssued to
Raecine Ora Barragan;

2. Ordering Raecing Qra Barragan to pay the Board the reasonable costs of the
mvestigation and enforcement of this case, pursuant to section 125,3; and |

3. Taking such other and furthfn action as déemed necessary and proper.

(i M
. RGINIA HEROLD

%ﬁveé?ﬁeer

Boar armacy

Depattiment of Consumer Affairs
State of California
Complainant

DATED:; ?”l/ l / /S

LA20(5500009
51803948 _2.doc

{ RABCINE ORA BARRAGAN) ACCUSATION






