BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the First Amended Statement Case No. 4862
of Issues Against;

MAXIM HEALTH SYSTEMS, LL.C
7721 Lee Deforest Drive
Columbia, MD 21046

Nonresident Wholesaler License Applicant

Respondent,

DECISION AND ORDER

The atiached Stipulatcd Scttlement and Disciplinary Order is hereby adopted by the
Board of Pharmacy, Department of Consumer Affairs, as its Decision in this matter.
This decision shall become effective on November 19, 2014,

It is so ORDERED on November 14, 2014.
BOARD OF PHARMACY

DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

/%)(. Cetpian’

By

STAN C. WEISSER
Board President
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KaMALA D, HARRIS

Attorney General of California

KeNT D, HARRIS

Supervising Deputy Attorney General

- PHILLIP L, ARTHUR

Deputy Attorney General
State Bar No. 238339
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 322-0032
Facsimile; (916)327-8643
E-mail; Phillip. Arthur@doj.ca.gov
Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the First Amended Statement | Case No. 4862

of Issues Against:
| STIPULATED SETTLEMENT AND
MAXIM HEALTH SYSTEMS, LLC DISCIPLINARY ORDER

Respondent,

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-
entitled proceedings that the followiné maiters are true:
| PARTIES
1. Virginia Herold ("Complainant") is the Executive Officer of the Board of Pharmacy,
She brought this action solely in her official capacity and is represented in this matter by Kamala
D. Harris, Attorney General of the State of California, by Phillip L. Arthur, Deputy Attorney
General, _ | -

2. Respondent Maxim Health Systems, LLC ("Reépondent") is represented in this
proceeding by attorney Jonathan Cohn, whose address is: Arent Fox, LLP, 555 W.‘ Fifth Street,
48" F1,, Los Angeles, CA 90013,

-3, On or about September 28, 2012, Respondent filed an application dated August 16,

2012, with the Beard of Pharmacy to obtain a Nonresident Wholesaler Permit.

STI]_’ULATED SETTLEMENT (4862)
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JURISDICTION
4.  First Amended Statement of Issues No. 4862 was filed before the Board of Pharmacy
{Board), Depa.ﬁment of Consumer Affairs, and is currently pending against Respondent. The
Statement of Issues and all other statutorily required documents were properly served on
Respondent on September 19, 2014,
5. A copy of First Amended Statement of Issues No. 4862 is attached as exhibit A and
incorporated herein by reference.

ADVISEMENT AND WAIVERS

6.  Respondent has carefully read and understands the charges and allegations in

~ Statement of Issues No. 4862. Respondent has also carefully read and understands the effects of

this Stipulated Settlement and Disciplinary Order.

. 7. Respondent is fully aware of its legal xights in this matter, including the right to a
hearing on the ché\rges and .allegations in the Statement of Issues; the right to be represented by
counsel at its own expense; the right to confront and cross-ekamine the witnesses against them;
the right to present evidence and to testify on its own behalf; the right to the issuance of
subpoenas to corpel the attendance of witnesses and the production of documents; the right to.
reconsideration and courl; review of an adverse decision; and all other rights accorded by the
California Administrative Procedure Act land other applicable laws,

8. - Respondent voluntarily, knowingly, and intelligently waives and gives up each and
every right set forth above.
CULPABILITY

9.  Respondent understands and agrees that if proven at a hearing, the charges and

| allegations in First Amended Statement of Issues No. 4862 constitute cause for denying

Respondent’s application for a Nonresident Wholesaler Permit,
10. Respondent agrees that its application for a Nonresident Wholesaler Permit is subject
to denial and agrees to be bound by the Board's probationary terms as set forth in the Disciplinary

Order below.
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' CONTINGEI\}CY _

11. Thié stipulation shall be subject to approval by the Board of Pharmacy. Respondent
understands and agrees that counsel for Complainant and the staff of the Board of Pharmacy may
communicate directly with the Board regarding this stipulation and settlement, without notice to
or participation by Respondent or its counsel, By signing thg stipulation, Respondent understands
and agrees that it may not withdraw its agreement or seek to rescind the stipulation prior to the
time the Board considers and acts upon it, If the Board fails to adopt this stipulation as its
Decision and Order, the Stipulated Settlement and Disciplinary Order shall be of no force or
effect, except for this paragraph, it shali be inadmissible inlany legal action between the parties,
and the Board shall not be disqualified from further action by having considered this matter.

12, The parties understand and agree that Portable Document Format (PDF), electronic,
and facsimile copies of this Stipulated Settlement and Disciplinary Order, including Portable
Documént Format (PDF), elec;cronic, and facsimile signatures thereto, shall have the same force
and effect as the originals,

13, This Stipulated Settlement and Disciplinary Order is intended by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement.
It sﬁpersedes any and all prior or conteinporaneous agreements, understandings, discussioﬁs,
negotiatiohs, and commitrents (written or oral). This Stipulated Settlement and biseiplinmy
Order may not be altered, amended, modified, supplemented, or otherwise changed except by a
writing executed by an authorized representative of each of the parties.

14. In consideration of the foregoing admissions and stipulations, the parties agree that
the Board may, without further notice or formal proceeding, issué and enter the following
Disciplinary Order; |

DISCIPLINARY ORDER

IT IS HEREBY ORDERED that to Respondent Maxim Health Systems, LLC, a
Nonresident Wholesaler Permit will be issued and immediately revoked. The revocation will be
stayed and Reslaondeht placed on three (3) years probation on the following terms and conditions,

iy
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1. Obey All Laws

Respondent’s owner or designee shall obey all state and federal laws aﬁd regulations,

Respondent’s owner or designee shall report any of the follbwing oceurrences to the board,

in writing, within seventy—twol (72) hours pf such occurrence:

O ' an arrest or issuance of a criminal complaint for violation of any provision of the
Pharmacy Law, state and federal food and drug laws, or state and federal controlled
substances laws |

0 aplea of guilty or nolo contendre in any state or federal criminal proceeding to any
criminal complaint, information or indictmer:n:

-0 aconviction of any crime

D  discipline, citation, or other administrative action filed by any state or federal agency
which involves Respondent’s Nonresident Wholesaler license ‘or which is related to
the practicé of pharmacy or the manufacturing, obtaining, handling or distributingr,
billing, or charging for any drug, device or controlled substance,

Failure to timely report any such occurrence shall be considered a.violation of probation,

2. Report fo the Board

Respondent’s owner or designee shall report to the boai'd quarterly, on a schedule as

directed by the board or its designee, The report shall be made either in person or in writing, as
directed. Among other requirements, ReSpondent’s owner or designee shall state in each repé’rt
under penalty of perjury whether there has been compliance'with all the terms and conditions of

probation. Failure to submit timely reports in a form as directed shall be considered a violation of

probation. Any period(s) of delinquency in submission of reports as directed may be added to the |

total period of probation. Moreover, if the final probation report is not made as directed,
probation shall be automatically extended until such time as the final report is made and accepted
by the board,

3. Quarterly Report to the Board Regarding California Locations

Respondent shall prepare and submit quartetly reports on all locations in California

to which Respondent has sold or otherwise transferred dangerous drugs or dangerous devices

4
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during the preceding quarter. The report shall be made in writing as directed by the Board or its
designee. Each report sinall in surnmary fashion, list the names, addresses, and license numbers‘of
all California transferees or re'cipients. The report shall be certified under penalty of perjury by
an owner or officer of Respondent, Failure to submit timely reports as directed shall be
considered a violation of probation,

4,  Interview with the Board

Upon receipt of reasonable prior notice, Respondent’s owner or designee shall appear in
person for interviews with the board or its designee, at such intervalg and locations as are

determined by the board or its designee. Failure to appear for any scheduled interview without

prior notification to board staff, or failure 1o appear for two (2) or more scheduled interviews with |

the board or its designee during the period of probation, shall be considered a violation of
probation, _

5. Coopérate with Board Staff

Respondent’s owner or designee shall cooperate with the board's inspection program and
with the board's monitoring and investigation of Respondent's compliance with the terms and
conditions of their pri)batioh. Failure to cooperate shall be considered a violation of probation.

6. Probation Monitoring Costs

Respondent sha]l' pay any costs associated with probation monitoring as determined by the
board each and every year of proba‘tion. Such costs shall be payable to the board on a schedule as
directed by the board or its designée. Failure to pay such cests by the deadline(s) as directed shall
be considered a violation of probation. | |

7. Status of License

Respondent’s owner or designee shall, at all times while on probation, maintain current
licensure with the board. If Respondent’s owner or designee submits an application to the board,
and the application is approved, for a c'hangé of location, change of permit or change of
ownership, the board silall retain continuing jurisdiction over the license, and the Respondént
shall remain on probation as determined by the board, Failure to maintain current licensure shall

be considered a violation of probation,

STIPULATED SETTLEMENT (4362)
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If Respondent's owner’s or designee’s license expires or is cancelled by operation of law or
otherwise at any time during the period of probation, including any extensions thereof or
otherwise, upon renewal or reapplication Respondent’s owner’s or designee’s license shall be
subject to all terms and conditions of this probation not previously satisfied.

8. License Surrender While on Probation/Suspension

Following the effective date of this decision, should Respondent discontinue business,

Respondent may tc—;nder the premises license to the board for surrender. The board or its designee

shall have the discretion whether to grant the request for surrender or take any other action it
deems appropriate and reasonable. Upon formal acceptance of the surrender of the license,
Respondent will no longer be subject to the terms and conditions of probation.

Upon al,cceptance of the surrender, Respondent’s owner or designee shall relinquish the

premises wall and renewal license to the board within ten (10) days of notification by the board

that the surtender is accepted. Respondent’s owner orldesignee shall further submit a completed

Discontinuance of Business form according to board guidelines and shall notify the board of the
records inventory transfer.
Respondent’s owner or designee may not apply for any new licensure from the board for

three (3) years from the effective date of the surrender. Respondent’s owner or designee shall

‘meet all requirements applicable to the license sought as of the date the application for that

license is subtnitted to the board.

9. Notice to Emlilnyees

Respondent’s owner or designee shall, upon or before the effective date of this decision,
ensure that all employeés involved in permit operations are made aware of all the terms and
conditions of probation, either by posting a notice of the terms and conditions, circulating such
notice, or both. If the notice required by this provision is posted, it shall be postec:i in a prominent
place and shall rémain posted throughout the probation period. Respondent’s owner or designee
shall ensure that any employees hired or used after the effective date of this decision are made
aware of the terms and conditions of probation by posting a notice, circulating a notice, or both,

Additionally, Respondent’s owner or designee shall submit written notification to the board,
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within fifteen (15) days of the effective date of this decision, that this term has been satisfied,
Failure to submit such notificationto the board shall be considered a violation of probation.
"Employees" as used in this provision includes all full-time, part-time,

volunteer, temporary and relief employees and independent contractors employed or

hired at any time during probation, .

10,  Owners and Officers: Knowledge of the Law

Respondent’s owner or designee shall proi/ide,_ within thirty (30) days after the effective
date of this decision, signed and dated statements from its owners, including any owner or holder
of ten percent (10%) or more of the interest in Respondent or Respondent's stock or sharés, and
any officer, Stating under penalty of perjury that said individuals have read and are familiar with
state and federal laws and regulations governing the practice of pharmacy. The failure to timely
provide said statements under penalty of perjury shall be considered a violation of probation.

11. Posted Notice of Probation

Respondent’s owner or designee shall prominently post a probation notice provided by the
board in a place conspicuous and readable to the public. The probation notice shall remain posted
during the entire period of probation.

| Requndent’s owner or designee shall not, directly or indirectly, engage in any conduct or

make any state;nent which is intended to mislead or is likely to have the effect of misleading any
patient, customer, member of the public, or other person(s) as to the nature of and reason for the
probation of the licensed entity. |

Failure to post such notice shall be considered a violation of probation.

12.  Violation of Probation

If Respondent’s owner or designee has not complied with any term or condition of
probation, the board shall have continuing jurisdiction over Respondent’s license, and probation
shall be automatically extended until all terms and conditions have been satisfied or the board has
taken other action as deemed appropriate to treat the failure to comply as a violation of probation,
to terminate probation, and to impose the penalty that was stayed.

If Respondent’s owner or designee violates probation in any respect, the board, after giving

7
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| Respondent’s owner or designee notice and an opportunity to be heard, may revoke probation and

carry out the disciplinary order that was stayed. Notice and opportunity to be heard are not
required for those provisions stating that a violation thereof may lead to automatic termination of
the stay and/or revocation of the license. If a petition to revoke probation or an accusation is filed
against Respondent during probation, the board shall have continuing jurisdiction and the period
of probation shall be automatically extended until the petition to revoke ﬁrobation or accusation is
heard and decided.

13, Completion of Probation

Upon written notice by the board or its designee indicating successful completion of
probation, Respondent’s license will be fully restored.

14, Inspection of Premises and Facilities

Respondent shall submit to the board®s inspection of any and all premises and facilities

operated or maintained by Respondent and licensed by the board, in or outside of the state of

California, on random dates, throughout the period of probation. The board’s inspections will

evaluate Respondent for reasonable compliance with California and-fcdcral laws and regulations
applicable to the specific type of California wholesaler license, whether resident or nonresident,
heid by Respondent in connection with an individual facility. During such inspections,
Respondent shall cooperate fully with the board’s inspectors, and‘failure to cooperate in any
respect shall be considered a violation of probation.

After the first year of probation, the board or its designee may modify the above inspection
requirernent, so long as Respondent js fully oomplia.nt with all other conditions of the probation
order. -
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ACCEPTANCE _
1 have oareflilly read the above Stipulated Settlement and Disciplinary Order, Tunderstand
the stipulation ang the sffeot It wi{ have oty my Nonvesident Wholesaler Permit, ¥ enter Into this
Stipulated Settlement and Disciplinary Ordor voluntarily, knowingly, and intelligently, and agree
to be hound by the Deolslon and Order of the Board of Pharmaoy, As Maxim Health Systeras,
LLC’s Director of Wellness Finance, T have the anthority to bind Maxim Realth Systems, 1.LC to

all of the terms contained In this agreement,

DATED; fp /25 Jut L./,

' ‘ XIM HEBALTH SYSTEMS, LLC; MIKR
HEMELT, DIRECTOR OF WELLNESS FINANGE
Respondent

i

T have read with Respondent Maxim Health Systers, LIC the terms and conditions and
other matiers contalned In the abovo Stipulated Settlement and Disciplinary Order, 1approve its
form and conear with this stipulated settlement,

-~

Y S 7y

DATED: 10{23\‘
Y TONATHAN CORN 4

: Attorney for Respondent

{1t
I
i
I
i
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ENDQORSEMENT
The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Board of Pharmacy.

Dated: }O/ 23/ J ('/ _ _ Respectfully submitied,

KAMALA D, HARRIS

Aftorney General of California

KENT D, HARRIS

Supervising Deputy Aitorney Ggperal

Defraty Attorney General
Altorneys for Complainant

SA2013111940
11240547 .doc

10

STIPULATED SETTLEMENT (4862)




Exhibit A

Statement of Issues No. 4862




e~ Yyt B W N e

IR N ST C T NC S G SR NG S G SRS N SO Y UGG GV OSSO
oo ~1 Ohn i I W R = O N 0 =1 O h W B W N e O

KAMALA D, HARRIS
Attorney General of California
KENTD. HARRIS
Supervising Deputy Attorney General
PHILLIP L, ARTHUR
Deputy Attorney General
State Bar No, 238339
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 322-0032
Facsimile: (916) 327-8643 '
E-mail: Phillip.Arthur@doj.ca.gov -
Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
: STATE OF CALIFORNIA

In the Matter of the Statement of Issues Case No. 4862

Against: '
‘ | FIRST AMENDED STATEMENT OF
MAXIM HEALTH SYSTEMS, LL.C ISSUES

Nonresident Wholesaler Permit Applicant

Respondent.

Complainant alleges: -

PARTIES -

1. Virginia Herold {Complainant) bringé this First Amended Statement of Issues solely
in her official capacity as the Executive Officer of the Board of Pharmacy, Department of
Consumer Affairs,

2. On or about September 28, 2012, the Board of Pharmacy, Department of Consumer
Affairs received an application for a Nonresident Wholesaler Permit from Maxim Health
Systems, LL.C (Respondent). On or about August 16, 2012, Toni Jean Lisa, aka Toni Jean Lisa
Friedman certified under penalty of perjury to the truthfulness of all statements, answers, and
representations in the application. The Board denied the application on March.1, 2013,

1
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JURISDICTION

3. This Statement of Issues is brought before the Board of Pharmacy (Board),
Department of Consumer Affairs, under the authority of the following laws. All section |
r'eferences are to the Business and Professions Code unless otherwise indicated.

4,  Section 4161 of the Code states, in pertinent part: .

“(a) A person located outside this state that (1) ships, sells, mails, or delivers dangerous
drugs or dangerous devices into this state or (2) sells, brokers, or distributes dangerous drugs or
devices within this state shall be considered a nonresident wholesaler.

“(b) A nonresident wholesaler shall be licensed by the board prior to shipping, selling,
mailing, or deliverling dangerous drugs or dangerous devices to a site located in this stafe or
selling, brokering, or distributing dangerous drugs or devices within this state,

“(c) A separate license shall be required for each place of business owned or operated by a
nonresident wholesaler from or through- which dangerous drugs or dangerous devices are shipped,
sold, mailed, or delivered to a site located in this state or sold, brokered, or distributed within this
state. A license shall be renewed annually and shall not be transferable,

“f) A nonresident wholesaler shall comply with all directions and requests for information
from the regulatory or licensing agency of the state in ?vhich it is licensed, as well as with all
requests for information made by the board.

“(h) A nonresident wholesaler shall at all times maintain a valid, unexpired license, permit,

or registration to conduct the business of the wholesaler in compliance with the laws of the state

| in which it is a resident. An application for a nonresident wholesaler license in this state shall

include a license verification from the licensing authority in the applicant's state of residence.
~“(i) The board may not issue or renew a nonresident wholesaler license until the
nonresident wholesaler identifies a designated representative-in-charge and notifies the board in

writing of the identity and license number of the designated representative-in-charge.

111
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“@G) The designated representative-in-charge shall be responsible for the nonresident
wholesaler's compliance with state and federal [aws governing wholesalers. A nonresident
wholesaler shall identify and notify the board of a new designated representative-in-charge within
30 days of the date that the prior designated representativc—iﬁ-charge ceases to be the designated
representative-in-charge. , . "

‘STATUTORY PROVISIONS

3, Section' 475 of the Code states, in pertinent part:

"(a) Notwithstanding any other provisions of this code, the provisions of this division shall
govern the denial of licenses on the grounds of:

o ". ..

"(3) Commission of any act involving dishonesty, fraud or deceit with the intent to
substantially benefit himself or another; or substantial.lly injure another.

(4) Commission of any act which, if done by a licentiate of the business or profession in
question, would be grounds for suspension or revocation of license. . . .”
| 6.  Section 480 of the Code states:

| "(a) A board may deny a license regulated by this code on the grounds that the applicant
has one of the following: “

"(2) Done any act involving dishonesty, fraud, or déoeit with the intent to substantially
benefit himse!f or herself or anbther, or substantially injure-another.

"(3)(A) Done any act that if done by a licentiate of the business or professicn in question,
would be grounds for suspension or revocation of license,

(B) The board may deny a license pursuant to this subdivision only if the crime or act is
substantially related to the qualifications, functions, or duties of the business or profession for
which application is made, . . "

i
i
I
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7. Section 810 of the Code states, in pertinent part;

. "(a) It shall constitute unprofessional conduct and grounds for disciplinary action,
including suspension or revocation of a license or cettificate, for a health care professional to do
any of the following in connection with his or her professional activities:

“(1) Knowingly present or cause to be presented any false or fraudulent claim for the
payment of a loss under a contract of insurance. |

“(2) Knowingly prepare, make, or subscribe any writing, with intent to present or use the
same, ot to allow it to be presented or used in support of any false or fraudulent claim.

“(b) It shall constitute cause for revocation or suspension of a license or certificate fora
health care professional to engage in any conduct prohibited under Section 1871.4 of the
Insurance Code or Section 549 or 550 of the Penal Code,

(c)}(4) Nothing in this subdivision shall preclude a board from EhsPending ot revoking a
license or certificate pursuant to any other provision of law, ., .” |

8.  Section 4300 of the Code states, in pertinent part:

"(a) Every license issued may be suspended or revoked,

. :

(c) The board may refuse a license to any applicant guilty of unprofessional conduct, The
board may, in its sole discretion, issue a probationary license to any applicant for a license who is
guilty of unprofessional conduct and who has met all other requirements for licensure. , , .

9. .Section 4301 of the Code states:

"The board shall take action against any holder of a license who is guilty of unprofessional
conduct or whose license has been prqcurad by fraud or misrepresentation or issued by mistake.
Unprofess‘ioﬁa] conduct shall include, but is not limited to, any of the following:

"(a) Gr65s immorality.

". '

IEy
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"(f) The commission of any act involving moral turpitude, dishonesty, fraud, deceit, or
corruption, whether the act is committed in the course of relations as a licensee or otherwise, and
whether the act is a felony or misdemeanor or not.

"(g) Knowingly making or signing any certificate or other document that falsely represents
the existence or nonexistence of a state of facts.

“. '

(0) Violating or attempting to viclate, directly or indirectly, or assisting in or abetting thé

violation of or conspiring to violate any provision or term of this chapter or of the applicable

federal and state laws and regulations governing pharmacy, including regulations established by

the board or by any other stafe or federal regulatory agency. . ..”
| INSURANCE CODE

.1 0. Insurance Code section 1871.4 states, in pertinent part:

"(a) It is unlawful to do any of the following;

"(‘1) Make or cause to be made any knowingly false or fraudulent material statement or
meterial representation for the purpose of obtaining or denying any compensation, as defined in
Section 3207 of the Labor Cede, ’

"(2) Present or cause to be presented any knowingly false or fraudulent written or oral
material statement in support of, or in opposition to, any claim for compensation for the purpose
of obtaining or denying any compensation, as defined in Section 3207 of the Labor Code,

"(3) Knowingly assist, abet, conspire with, or solicit any person in an unlawful act under
this section,

(d) This section shall not be construed to preclude the applicability of any other provision

of criminal law that applies or may apply to any transaction."

PENAL CODE
11.  Section 550 of the Penal Codé states, in pertinent part:

"(a) It is unlawful to do any of the following, or to aid, abet, solicit, or conspire with any

person to do any of the following:

FIRST AMENDED STATEMENT OF 1SSUES
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"(1) Knowingly present or causé to be presented any false or fraudulent claim for the
payment of a loss or injury, including payment of a [oss or injury under a contract of insurance.
l"(2) Knowingly present multiple claims for the same loss or injury, including presentation
of multiple claims to more than one insurer, with an intent to defraud.
". .
"(5) Knowingly prepare, make, or subscribe any writing, with the intent to present or use i,
or o allow it to be presented, in support of any false or fraudulent claim.
“(6) Knowiﬁgly makelor cause to be made any false or fraudulent claim for payment of a
health care benefit. |
"(7) Knewingly submif a claim for a hef;ﬂth care benefit that was ﬁot used by, or on behalf
of, the claimant,
"(8) Knowingly present multiple é}aims for payment of the same health care benefit with
an intent to defraud. _ |
"(9) Knowingly present for payment any undercharges for health care benefits on behalf of
a specific claimant unless any known overcharges for health care benefits for that claimant are

presented for reconciliation at that same time.

"(]O)‘ For purposes of paragraphs (6) to (9). inclusive, a claim ora -claim forpayment-ofa |-

health care benefit also means a claim or claim for payment submitted by or on the behalf of a
provider of any workers' compensation health benefits under the Labor Code.

"(b) It is untawful to do, or to knowingly assist or conspire with any person to do, any of
the following;:

"(1) Present or cause to be presented any written or oral statement as part of, or in support
of or opposition to, a claim for payment or other benefit pursuant to an insurance policy, knowing
that the statement contains any false or misleading information concerning any material fact,

"(2) Prepare or make any written or oral statement that is intended to be presented to any
insurer or any insurance claimant in connection with, or in support of or opposition to, any claim
or paymént or other benefit pursuant to an insurance policy, knowing that the statement containg
any false or misleading information concerning any material fact.

6
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(3) Conceal, or knowingly fail to disclose the occurrence of, an event that affects any

person's initial or continued right or entitlement to any insurance benefit or payment, or the

amount of any benefit or payment to which the person is entitled. . . .”

REGULATORY PROVISION

12, California Code of Regulations, title 16, section 1770, states:

"For the purpose of denial, suspension, or revocation of a personal or facility license
pursuant to Division 1.5 (commencing with Section 475) of the Business and Professions Code, a
crime or act shall Be considered substantially related to the qualifications, functions or duties of a
licensee or registrant if to a substantial degree it evidences present or poténtial unfitness of a
lioenéee or registrant to perform the functions authorized by his license or registration in a manner
consistent with the public health, safety, or welfare,"

FIRST CAUSE FOR DENJAL OF APPLICATION

(Commission of an Act Involving Dishonesty, Fraud or Deceit With the Tntent to
Substantially Benefit Itself or Another, or Substantially Injuxre Another)

13: ' Respondent Maxim's applicati'on is subject to denial under sections 475(a)(3) and
480(a)(2) of the Code in that four of Magdm’s former employees pled guilty to': (1) from 2001
through 2009, submitting or causing\ to be submitted false claims to the state Medicaid program
for se\wices not rendered; (2) from 2001 through 2009, submitting or causing to be submitted
false claims to the state Mgdicaid program for services not reimbursable by the state Medicaid
program because Maxim lac.:ké.d adequat’e documentation to support the services purported to
have been performed; and (3) from October 2007 through February 2008, submitting or causing
to be submitted false or fraudulent claims to the state Medicaid program for services not
reimbursable by the state Medicaid programs because its office in Gainesville, Georgia was not
licensed. These actions were a result of a climate that Maxim fostered in ii:s operations which

encouraged criminal behavior as more fully described as follows;

" Because these former employees admitted to engaging in illegal and unethical conduct
during the course and scope of their employment with Respondent, Respondent is vicariously
liable for their conduct for the purpose of this action,

7
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8. On or about November 4, 2009, in United States of America v. Andrew
Sabbaghzadeh, United States District Court, District of New Jersey, Trenton Division, case no. 3-
09-cr-00820-AET-1, Andrew Sabbaghzadeh (hereinafter “A.S.”), Account Manager for'
ReSpondcnt Maxim’s Tempe, Arizona office from November 2007 through November 2008,
admltted to the following;: '

i.  Respondent Maxim’s Tempe, Arizona office provided staffing of nurses to
various facilities in and around Tempe, Arizona, which included an Academic Behavioral
Alternative school (ABA), providing special educational services for students with autism, mental
retardation, and other Health impairments;

i, In A.8.srole as Account Manager, he.was responsible for, among other things,
ensuring that time cards were submiftcd to Respondent Maxim’s corporate office for all shifts
worked by nurses so that Maxim could then bill the facilities;

ii.i. The time éards were supposed to reflect the time actually worked by the nurse
and the signature of a supervisor at the facility verifying that the work was completed;

iv. Dllﬁﬂg A.S.’s time as Account Manager, he, along with others working with
him, created fraudulent time cards, and submitted them to Respondent Maxim'’s corporate office;

v,  These time cards inc!udéd forgeﬂ, cut, and pasted or atherwise fraudﬁlent
supervrsor s1gnatures when, in fact, a supervisor from the facility had not signed those time cards

vi.  These fraudulent time cards included ones reﬂectmg work done by a nurse, F. J

o

| at ABA schools, when, in fact, F.J, was not at the time en employee of Respondent Maxim and

did not actually work the shifts reflected on behalf of Maxim;

vii. Respondent Maxim and others created and submitted these fraudulent time
cards in order that the facilities would be billed by Maxim; |

Viii._ As part of this scheme, A.S, submitted, or caused to be submitted, fraudulent
time cards resulting in bills from Réspondent Maxim to facilities amouhting to. more thaﬁ
$10,000.00 but less than $30,000.00;
111 |
111 | |
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ix. A.S.engaged in these fraudulent billing practices in response to sales pressure
from his superiors, also employees of Respondent Maxim, to generate more revenue for the
Tempe, Arizona office;

% A.S. took these actions knowingly and willfully,

b.  Onor about December 4, 2009, in United States of America v, Bryan Lee Shipmaﬁ,
United States District Court, District of New Jersey, Trenton Division, case no. 3-10-cr-00404-
AET-1, Bi'yan Shipman (hereinafier “B.8.”), Respondent Maxim’s Regional Account Managér
from March 2001 throug}i September 2009, admitted to the following:

i.  During B.S.’s time of employment with Respondent Maxim, it was his
experience that sales and profits were the number one priority of Maxim;

ii. At at least one point during B.S.’s position as Regional Account Manager, he
believed his job was in jeopardy b_efcause while all of the other revenues and profitability of
offices under his supervision had grown, they did not grow by as a dramatic degree as his
supervisors seemed to expect;

iii. " The degree of growth demanded by B.S.’s supervlsors was based on a bel:ef
that dramatlc growth was necessary regardless of market conditions; '

"iv.  Between October 2007 and February 2008, B.S. was responsible as the
Regional Account Manager for a region of Georgia and Responderit Maxim’s offices in
Gainesville and Atlanta, which provided staffing of nurses and other caregivers to individuals for
home care services in and around the areas where these offices were located,

v, A substantial portion of Respondent Maxim’s homne care services in Georgia
were paid for through public programs, such as Georgia’s Masdicaid program;

vi.  Opening new branch offices within B.S."'s region was a method of increasing
the sales of his region;

vii, Before October 2007, B.S. requested that Reépondent Maxim open a new
branch in Gainesville, Georgia, which was to be an expansion from the office in _Atlanta North,
which was already in existende at the time;

1!
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viii. The new office was expected both to take over the supervision of care for
certain patients who were, ﬁp unti] that point, suporvised by Atlanta North, and also 1o accept
referrals and supervise the care of new ;;atients;

ix. JM. was the Vice President of sales for the region which included Atlanta
North and Gainesville offices, and he was B.S.’s supervisor at the time;

%x.  The Gainesville office began operating in or about October 2007,

xl.  Between October 2007 and February 2008, B.S. was aware that the new
Gainesville office was operating as a freestanding office, meaning that the Gainesville office was
accepting patients and supervising the care of patients without being licensed by the State of
Georgia,

xii. During this time, all billings related tb the Gainesville office were submitted to

Georgia’s Medicaid program as if they were attributable to Respondent Maxim’s Atlanta North

office when, in fact, the Atlanta North office was not involved in the provision of care for those

patients; |

xiii. Although Respondent Maxim submitted billings for both of the offices as they
were all attributable to the Atlapta North office, Maxim, in fact, tracked which billings were
attributable to the Gainesville office and which were attributable to the Atlanta North office;

xiv, During this time, B.S, had conversations and/or e-mail exchanges with J.M.,
1.D., and T.C. in which it was clear they were aware that billings related to the Gainesville office
were being submitted to Georgia’s Medicaid program as if they were attributable to Respondent
Maxim’s Atlanta North office; A

xv. B.S. believed at that time that if the State regulators learned of the manner in
which the Gainesville office was operating, the State of Georgia may have, at a minimum, refuéed
to pay Respondent Maxim based on the claims properly attributable to the Gainesville office and
required Maxim to repay manies based on claims already filed through the Ailanta North office
which were properly a'ttributablc to the Gainesville office;

1kvi. During this'time, B.S. had conversations and/or e-mail exchanges- with J.M.,

1.D., and T.C. in which it was clear they similarly understood that funds would be recouped by

10
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the State if the State regulators learned of the manner in which the Gainesville office was
operating, meaning that it was operating as a freestanding office;

xvii, In order to m;lke it appear that the Gainesville office was not a freestanding
office, the billings related to the Gainesville office were submitted to Georgia’s Medicaid
program as if they were attributable to the Atlanta North office;

~ xvili. During this time, B.S. had conversations or e-mails with J.M, and J.D. about the
fact that Respondent Maxim would be able to avoid recoupment for billings by the Gainesville
office by claiming the billings were attributable to Maxim’s Atlanta North office when, in fact,
they were not;

kix, In order to make it appear that the Gainesville office was not a freestanding
office, B.S. and others directed T.S., 8,C., and others not to disclose the Gainesville ofﬁcé’s
existence as a freestanding office to State regulators; ,

xx. B.S. directed T.S. to be careful about marketing his office so that the office’s
existence as a freestanding office would not be disclosed to State regulators;

xxi, B.S. and others, including J.D., also directed T.S. and S.C. that original patient
records should be kept in Atlanta North, and only copies of patient records be kept in Gainesville
so that in the event the Gainesville offices were visited by State regu!atofs, they would be led to
believe patient care was being supervised by the Atlanta North office when, in fact, that was not
the case; _

xxii, B.S. had conversations or e-mail exchanges with .M., J.D,, and T.C. about the
need to make sure State regulators did not learn that Respondent Maxim’s Gainesville office was |
operating as a freestanding office; |

¥xiii, In February 2008, prior to a time when J.D. believed a State regulator would be
visiting the Gainesville, Georgia office, J.D. related to B.S. through both an e-mail and telephone
conversation that she had a conversation with T.8. and S.C, in which she told him to replace
original documents in patient files located in the Gainesville office with copies and to tell the
State regulator that the original documents were located in Atlanta North when, in reality, the
original documents were located in Gainesville, Géorgia. B.S. understood that J.D. gave this

11
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direction in order that the State regulator would not learn that the Gainesville office was
functioning as a freestanding office;

x¥xiv. Between October 2007 and February 2008, more than $400,000.00, but less
than $1,000,000.00 in billings, properly attributable to the unlicensed Gainesville, Georgia office,
were submitted to the Geo'rgia Medicaid program for reimbursemnent even if they were
attributable to the Atlanta North office,

xxv. B.S. took these actions knowingly and willfully,

c.  Onor about May 28, 2010, in United States of America v. Donna Ocansey, United
States District Court, District of New Jersey, Trenton Division, case no. 3-1 0;cr-00371~AET-1,
Donna Ocansey (hereinafter ;‘D.O.”), Director of Clinical Services of Respondent Maxim’s
Cherry Hill, New Jersey office from July fhrough December 2009, admitted to the following:

i, Respondent Maxim’s Cherry Hill, New Jeréejr office provided home healthcare
to individuals in and around Cherry Hill, New Jersey;

ii. A substantial portion of Respondent Maxim’s home healthcare services were
paid for through pﬁblic-programs, such as New Jersey’s Medicaid program;

ifi.  As Director of Clinical Services, D.O. had oversight responsibility for, among
other things, ensuring that Medicaid-required sg\pervisory visits of patients were conducted
periodically, meaning that a registered nurse periodically visited each patient to check on that
patient’s condition, and the care the patient was recelving from Respondent’s caregivers;

iv.  As Director of Clinical Services, D.O. had oversight responsibility for, among
other things, ensuring that dooumentation associated with those supervisory visits was completed;

| v, At various times throughout D.0.’s employment with Respondent Maxim as

Director of Clinical Services, D.O. compietcd doﬁumenté;tion indicating that she or another
registered nurse had conducted a required supervisory visit when D.O. knew that no registered
nurse had conducted such a visit;

vi. At various times during that same time peried, D.O. cbmp]eted dooumentation
indicating that supervisory visits had been ocﬁmp]éted on certain dates within required time

periods when she knew they were not completed within those time periods;

12
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Vi, Throughout D.0.’s employment with Respondent Maxim, D.VO. fabricated
documentation to make it appear that supervisory visits were properly conducted within required
time periods when, in fact, they were not. D.O. did so knowing that the information she was
;utting on the documentation was not accurate;

viti. D.0O. did these things in response to pressure from her superiors, also

“employees of Respondent Maxim, to make sure that all supervisory visits were completed, despite

not being given adequate resources to conduct all necessary visits;

ix. D.O. took these actions knowingly and willfully;

%, From July through December 2009, in Camden Cbunty, D.0. knowingly and
willfully falsified, concealed, and covered-up by scheme or device a material fact, and made
materially false fictitious and fraudulent statements, made and used materially false writings and
documents knowing them to contain materially false fraudulent statements in connection with the
delivery of and payment for healthcare benefits.

d.  OnJune 17, 2010, in United States of America v, Gregéry Munzel, United States
District Court, District of New Jersey, Trenton Division, case no, 3-09-cr-00895-AET-1, Gregory
Munzel (hereinéfter “G.M."), Account Manager for Respondent Maxim’s Charleston, South |
Carolina office from 2001 through 2005, admitted to the following: |

i.  Respondent Maxim’s South Carolina office provided home healtheare to
ingtividuals in and around Charleston, South Carolina;

ii. A substantial portion of Respondent Maxim’s home healthcare services were
paid for through public programs, such as South Carolina’s Medicaid program and Community
Long-Term Program;

iii. In ;che role of Account Manager, G.M. had oversight responsibility for, among
other things, the documentation associated with the provision of healthcare services to home care
patients, which included documentation to ensure that all care givers utilized by Respondent
Maxim were properly credentialed, that is that they had documentation reflecting, for example,
that they were properly licensed or had completed any necessary training;
i1
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iv.  Throughout G.M.’s employment with Respondent MéXim, G.M. fabricated
documentation to make it appear that care givers were properly credentialed when, in fact, they
were not, This was a practice G.M. learned from a superior, who was also an employee of
MaximA; ‘

v.  G.M. created copies of altered CPR cards to be included in care giver personnel
files to make it appear as if those care givers were current on their training requirements to be
eligible to provide services to home care patients; '

vi.  G.M. did these things in respbnse to sales pressure from his superiors, also
employees of Respondent Maxim, to generate more revenue; \

vil. It was G.M.’s experience that the forging of credentials for-care givers to meet
sales éxpectations from superiors was a common occurrence with Respondent Maxim;

viii. In the role of Account Manager, G.M. was aware that individuals working
under his supervision were similarly forging credentials for cé}*e givers;

ix. InGM.srole as Account Manager, he was also responsible for ensuring that
time cards and other forms were submitted to Réspondent Maxim’s corporate office for all shifts
worked by caretakers so that Maxim could then bill for these home healthcare services provided.
These time cards and other forms were supposed to reflect the time actually worked by the care
givers; »

X During G.M.’s time as Account Manager of the Charleston, South Carolina
office, he became aware that a care giver, M.M.,, prepared time cards purporting to reflect home
care services rendered that had O\Izer]apping hours, that is reflecting that M.M., was providing care
to different patients at different locations at the same time; ‘

. Xi.  G.M, understood it was not possible for M.M, to be servicing two different
patients at separate locations at the same time; ,

xii. GM., along with others working with him, nevertheless submitted to
Respondent Maxim’s corporate offices the total M.M. hours billed for home care services so that
Maxim cou]d; in turn, bill Medicaid. These bills were submitted, despite G.M.’s awareness that

they were based on false information,;
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xiii. Under the CLTC Program, care givers were required to place a telephone call to
a system utilized by the program at the beginning and end of the provision of home care to
confirm that they were actually beginning and ending the provision of care at the times which
Respondent would then send a bill;

xiv, For instances where a tare giver failed to utilize-the CLTC Program’s telephone
system, the program allowed a biil to be submitted if Respondent Maxim submitted a form
reflecting the identity of the care giver who provided the care, Under :chcse circumstances, the
program assigned a strike to such a care giver who repeatedly failed to utilize the telephone
system and they were then prevented from billing for services under the program;

xv. Toavoid any of Respondent Maxim’s care givers being barred from billing for
services according to the CLTC Program strike system, G.M., submitted false claims to the
program which reflected thé name of a care giver wﬁom G.M. knew did not provide the home
health care services to the patient. These forms were submitted as the basis for bills to South
Carolina’s CL.TC Program, and this was done iﬁtentionally to bypass the CLTC Program’s s’;rike
systetn; _

xvi, G.M, engaged in these practices and allowed those working under him to
engage in these practices in response to sales pressure from his superiors, also employees of
Respondent Maxim, to generate more revenue for the Charleston, South Carolina office;

xvii, G.M, was aware that sales employees, known as recruiters, working under his
supervision in the Charléston office, also engaged in these practices to generate false paperwork
in connection with the billing of home care services;

" xviii, False documents submitted to Respondent Maxim’s corporate offices by G.M.
and others under his supervision resulted in bills from Maxim to South Carolina Medicaid amount
to more than $10,000.00 but less than $30,000.00;

xix, G.M. took these actions knowingly and willfully.

1!
f1!
i1
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subparts.

SECOND CAUSE ¥OR DENIAL OF APPLICATION
(Unprofessional Conduct—Commission of an Act Substantially Related to the
Quali_fiéations, Functions, or Duties of a Wholesaler)
14. Respondent Maxim's application is subject to denial under sections 480(a)(3), 810(a),
and 4301(c) of the Code in that from 2001 through 2009, Maxim, by and through its employees,
engaged in unprofessional conduct, as more fully set forth in paragraph 13 and all of its subparts.

THIRD CAUSE FOR DENJAL OF APPLICATION

(Unprofessional Conduct—Engaging.in Conduct Prohibited Under Section 1871.4 of the
Insurance Code and Section 550 of the Pena) Code)

15. Respondent Maxim’s application is subject to denial under sections 480(a)(3) and
810(b) of the Code in that from 2001 through 2009, Maxim, by and through its employees,
engaged in conduct prohibited under Section 1871.4 of the Insurance Code and SectionVSSO of the
Penal Code, as more fully set forth in paragraph 13 and all of its subparts.

FbURTH CAUSE FOR DENIAL OF APPLICATION
(Unprofessional COnduct-—Gross IﬁmoraliW)
16. Respondent Maxim’s application is subject to denial under sections 480(a)(3) and

4301(a) of the Code in that from 2001 through 2009, Maxim, by and through its employees,

“engaged in grossly immoral conduct, as more fully set forth in paragraph 13 and all of its

FIFTH CAUSE FOR DENIAL OF APPLICATION

(Uhprofessional Conduci—Commission of an Act Involving Moral Turpitude, Dishonesty,
Fraud, Deceit, or Corruption)

17.  Respondent Maxim’s application is subject to denial under sections 480(a)(3) and
4301(f) of the Code in that from 2001 through 2009, Maxim, by and through its employees,
committed acts involving moral turpitude, diéhones*ty, fraud, deceit, and corruption, as more fully
set forth in paragrai)h 13 and all of its subparts,

{11
111
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SIXTH CAUSE FOR DENIAL OF APELICATIOI‘;I
(Unprofessional Conduct—Knowingly Making or Signing Any Certificate or Other

Document That Falsely Represents the Existence or Nonexistence of a State of Facts)

18. Respondent Maxim’s application Is subject to denial under sections 480(a)(3) end

' 4301(g) of the Code in that from 2001 through 2009, Maxim, by and through its employees,

knowmgly mads or signed documents that falsely represented the existence or nonexustenca ofa
state of facts as more fully set forth in paragraph 13 and all of its subparts.
SEVENTH CAUSE FOR DENIAL OF APPLICATION
| (Unprofessional Conduet—Violating or Attempting to Violate, Directly or Indirectly, any
Provision or Term of the Business and Professions Code Applicable to Pharmacy or the
Applicable Federal and State Laws and Regu]ations Governing Pha’rmacy)

19. Respondent Maxim’s application is subject to denial under sections 480(a)(3) and
4301(o) of the Code in lthat_l from 2001 through 2009, Maxim, by and through its employees,
violated or attempted to violate, directly or indirectly, provisions and terms of the Business and
Professions Code applicable to pharmnacy as well as applicable federal and state laws and
regulations governing pharmacy, as more fully set forth in paragraph 13 and all of its subparts,

o PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Board of Pharmacy issue a declslon '

1. Denying the application of Maxim Health Systems, LLC; for aNonremdent
Wholesaler Permit; and '

2. Taking such other and further action as\deemed nocegsary and p/roper

DATED: Qquai /7/
T F VIRGI HEROLD
Bxecut} fficer

Board of Pharmacy
Department of Consumer Affairs

State of Callfornia
Complainant
SA2013111940
11129430,doc
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KAMALA D, HARRIS
Attorney General of California
KENT D, HARRIS
Supervising Deputy Atiorney General
PHILLIP L, ARTHUR
Deputy Atiorney General
State Bar No. 2383309
1300 1 Street, Suite 125
P.O, Box 9442535
Sacramento, CA 94244-2550
Telephone: (916) 322-0032
Facsimile: (916) 327-8643
E-mail: Phillip. Arthur@doj.ca.gov
Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA -

In the Matter of the Statement of Issues Case No, 4862
Against:

STATEMENT OF ISSUES
MAXIM HEALTH SYSTEMS, LLC; TONI
JEAN LISA, AUTHORIZED
REPRESENTATIVE
Nonresident Wholesaler Permit Applicant

Respondent.

Complainant alleges:
PARTIES
1. Virginia Herold (Complainant) brings this Statement of Issues solely in her official
capacity as the Exccutive Officer of the Board of Pharmacy, Department of Consumet Affairs,
2. Onorabout September 28, 2012, the Board of Pharmacy, Department of Consumer
Affairs roceived an application for & Nonresident Wholesaler Permit from Maxim Health

Systems, LLC; Toni Jean Lisa, Authorlzed Representative (Respondent). On or about August 16,

201 2, Toni Jean Lisa, aka Toni Jean Lisa Friedman certified under penaliy of perjury to the

truthfulness of all statements, answers, and representations in the application, The Board denied

the application on March 1, 2013,
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JURISDICTION

3, This Statement of Issues is brought before the Board of Pharmacy (Board),
Department of Consumer Affairs, under the authority of the following laws. All section
references ate to the Business and Professions Code unless otherwise indicated.

4,  Section 4161 of the Code states, in pertinent pari;

“(a) A person located outside this state that (1) ships, sells, mails, or delivers dangerous
drugs or dangerous devices into this state or (2) sells, brokers, or distributes dangerous drugs or
devices within this state shall be considered a nonresident wholesaler.

“(b) A nonresident wholesaler shall be licensed by the board prior to shipping, selling,
maillng, or delivering dangerous drugs or dangerous devices to a site located in this state or
selling, brokering, or distributing dangerous drugs or devices within this state.

“(c) A separate license shall be required for each place of business owned or operated by a
nonresident wholesaler from or through which dangerous drugs or dangerous devices are shipped,
sold, mailed, or delivered to a site located in this state or sold, brokered, or distributed within this
state. A license shall be renewed annually and shall not be transferable,

“-

“(fy A nonresident wholesaler shall comply with all directions and requests for information
from the regulatory ot licensing agency of the state in which it is licensed, as well as with all
requests for information made by the beard. |

“- v

“(h) A nonresident wholesaler shall at all times maintain a valid, unexpired license, permit,
or registration to conduect the business of the wholesaler in compliance with the laws of the state
in which it is a resident. An dpplication for a nonresident wholesaler license in this state shall
include a license verification from the licensing a‘uthority in the applicant's state of residence.

“(h The board may not issue or renew a nonresident wholesaler license until the
nonresident wholesaler identifies a designated representative-in-charge and notifies the board in
writing of the identity and license number of the designated representative-in-charge.

1
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“(j) The designated representative-in-charge shall be responsible for the nonresident
wholesaler's compliance with state and federal laws governing wholesalers, A nonresident
wholesaler shall identify and notify the board of a new designated representative-in-charge within
30 days of the date that the prior designated representative-in-charge ceases to be the designated
representative-in-charge. ., \”

STATUTORY PROVISIONS

5, Section 475 qf the Code states, in pertinent part:

"(a) Notwithstanding any other provisions of this code, the provisions of this division shall
govern the denial of licenses on the grounds of:

". .

"(3) Cormmission of any act lnvolving dishonesty, fraud or deceit with the intent to
substantially benefit himself or ancther, or substantially injure another,

{4) Commission of any act which, if done by a licentiate of the business or profession in
question, would be grounds for suspension or revocation of license. . . .

6. Section 430 of the Code states:

"(a) A board may deny a license regulated by this code on the grounds that the applicant
has one of the following:

“. )

"(2) Done any act involving dishonesty, fraud, or deceit with the intent to substantially
benelit .himsclf or hersetf or another, or substantially injure another,

"(3)(A) Done any act that if done by a licentiate of the business or profession in question,
would be grounds for suspension or revoeation of license.

(B) The board may deny a license pursuant to this subdivision only i’ the crime ot act is
substantially related to the qualifications, functions, or duties of the business or profession for
which application is made, ,..”

/il
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7, Section 810 of the Code states, in pertinent part;

"(a) It shall constitute unprofessional conduct and grounds for disciplinary action,
including suspension or revocation of a license or certificate, for a health care professional to do
any of the following in connection with his or her professional activitles:

“(1) Knowingly present or cause to be presented any false or fraudulent claim for the
payment of a toss under a contract of insurance,

“(2) Knowingly prepars, make, or subscribe any writing, with intent to present or use the
same, of to allow it 10 be presented or used in support of any false or fraudulent claim.

“(b) It shall constitute cause for revocation or suspension of a license or certificate for a
health care professional to engage in any conduct prohibited under Section 1871.4 of the
Insurance Code or Section 549 or 550 of the Penal Code.

(c)(4) Nothing in this subdivision shall preclude a board from suspending or revoking a
license or certificate pursuant to any other provision of law. , . .”

8.  Section 4300 of the Code states, in periinent part:

"(a) Every license issued may be suspended or revoked.

“- .

(¢) The board may refuse a license to any applicant guilty of unprofessional conduct, The
board may, in its sole discretion, issue a probationary license to any applicant for a license who is
guilty of unprofessional conduct and who has met all other requirements for Jicensute. . ."

9. Section 4301 of the Code states:

"The board shall take action against any holder of a license who is guilty of unprofessional
conduet or whose license has been procured by fraud or misrepresentation or issued by mistake,
Unprofessional conduct shall include, but is net limited to, any of the following:

"{a) Gross immorality, -

“, .

r
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“(f) The commission of any act involving moral turpitude, dishonesty, fraud, deceit, or
corruption, whether the act is committed in the course of relations as a licensee or otherwise, and
whether the act is a felony or misdemeanor or not,

"(g) Knowlingly making or signing any certificate or other document that falsely represents
the existence or nonexistence of a state of facts.

". v

{0) Violating or attempting to violate, directly or indirectly, or assisting in or abeiting the
yiolation of or conspiring to violate any provision or term of this chapter or of the applicable
federal and state laws and regulations governing phatmacy, including regulations established by
the board cr by any other state or federal regulatory agency. .. .”

* INSURANCE CODE

10.  Insurance Code section 1871.4 states, in pertinent pari:

"(a} It is unlawful to do any of the following:

"(1) Make or cause t0 be made any knowingly false or fraudulent material statement or
material representation for the purpose of obtaining or denying any compensation, as defined in
Section 3207 of the Labor Code.

"(2) Present or cause to be presented any knowingly false or fraudulent written or oral
material statement in support of, or in opposition to, any claim for compensation for the purpose
of obtaining or denying any compensation, as defined in Section 3207 of the Labor Code.

"(3) Knowingly assist, sbet, conspire with, or solicit any person in an unlawful act under
this sestion,

".

(d) This section shall not be construed so preclude the applicability of any other provision
of crimina[ law that applies or may apply to any transaction,”

PENAL CODE
11.  Section 550 of the Penal Code states, in pertinent part:
"(a) It is untawful to do any of the following, or to aid, abet, solicit, or conspire with any

person to do ﬁny of the following:
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"(1} Knowingly present or cause to be presented any false or fraudulent claim for the
payment of a loss or injury, including payment of a loss or injury under a contract of Insurance.

(2} Knowingly present multiple claims for the same loss or injury, including presentation
of multiple claims to more than one insurer, with an inten{ to defraud,

". 1

"(5) Knowingly prepare, make, or subscribe any writing, with the intent to present or use it,
or to allow it to be presented, in support of any false or fraudulent claim,

"(6) Knowingly make or cause to be made any false or fravdulent claim for payment of a
health care benefit,

"(7) Knowingly submit a claim for a health care benefit that was not used by, or on behalf
of, the ¢claiman,

"(8) Knowingly present multiple claims for payment of the smﬁe health care benefit with
an intent to defraud.

"(9) Knowingly present for payment any wndercharges foi health care benefits on behalf of
a specific claimant unless any known overcharges for health care benefits for that claimant arc
presented for reconciliation at that same time.

"(10) For purposes of paragraphs (6) to (9), inclusive, a claim or a claim for payment of'a
health care benefit also means a claim or claim for payment éubmitted by or on the behalf of 3
provider of any workers' compensation health benefits under the Labor Code,

"(b) It is unlawiu! to do, or to knowingly assist or conspire with any persdn to do, any of
the following: |

(1} Present or cause to be presented any written or oral statoment as part of, or in support
of or opposition to, a claim for payment or other benefit pursuant to an insurance policy, knowing
that the statement contains any false or misleading information concerning any material fact,

"(2) Prepare or make any written or oral statement that is intended to be presented to any
insurer or any {nsurance claimant in connection with, or in support of or opposition to, any claim
ot payment or other benefit pursuant to an insurance policy, knowing that the statement contains
any false or misleading informaticn concerning any material fact,

6
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(3) Conceal, or knowingly fail to disclose the occurrence of, an ovent that affects any
person's Initial or continued right or entitlement to any insurance benefit or payment, or the
amount of any benefit or payment to which the person is entitled, ., ,”

REGULATORY PROVISION

12. California Code of Regulations, title 16, section 1770, states:

"For the purpose of denial, suspension, or revoeation of a personal or facility license
pursuant to Division 1.5 (commencing with Section 475) of the Business and Professions Code, a
orime or act shall be considered substantially related to the qualifications, functions or duties of a
licensee or registrant if to a substantial degree it evidences present or potential unfitness of a
licensee or registrant to perform the functions authorized by his license or registration in a manner
consistent with the public health, safety, or welfare."

FIRST CAUSE FOR DENIAL OF APPLICATION

{Commigsion of an Act Involving Dishonesty, Frand or Deceit With the Infent to
Substantially Bencfit Hself or Another, or Substantially Injure Another)

13, Respondent Maxim's application is subject to denial under seetions 475{a)(3) and
480(a)(2) of the Code in that four of Maxim’s former employees pled guilty to's (1) from 2001
through 2009, submitting or causing to be submitted false claims to the state Medicaid program
for services not rendered; (2) from 2001 through 2009, submitting or causing to be submitted
false claims to the state Medicaid program for services not reimbursable by the state Medicaid
program because Maxim lacked adequate documentation to support the services purported to
have been performed; and (3) from October 2007 through February 2008, submitting or causing
to be submitted false or fraudulent claims to the state Medicaid program for services not
reimbursable by the state Medicaid programs because its office in Gainesville, Georgia was not
licensed. These actions were a result of a climate thalt Maxim fostered In its operations which

encouraged criminal behavior as more fully described as follows:

! Because these former employees admitted to engaging in illegal and unethical conduct
during the course and scope of their employment with Respondent, Respondent is vicariously
{iable for their conduct for the purpose of thls action,

7
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8. On or about November 4, 2009, In United States of America v. Andrew
Sabbaghzadeh, United States District Court, District of New Jersey, Trenton Division, case no, 3-
09-¢r-00820-AET-1, Andrew Sabbaghzadeh (hereinafter “A.8.”), Account Manager for
Respondent Maxim’s Tempe, Arizona office from November 2007 through November 2008,
admitted to the following:

. Respondent Maxim’s Tempe, Arizona office provided staffing of purses to
various facilities in and around Tempe, Arizona, which included an Academic Behavioral
Alternative school (ABA), providing special educational services for students with autism, mental
retardation, and other health impairments;

ii.  In A.S.srole as Account Manager, he was responsible for, among other things,
ensuring that time cards were submitted to Respondent Maxim’s corporate office for all shifts
worked by nurses so that Maxim could then bill the facilities; _

iii. The time cards weye supposed to reflect the fime actually worked by the nurse
and the signature of a supervisor at the facility verifying that the work was completed;

iv. During A.8."s time as Account Manager, he, along with others working with
him, ¢reated fraudulent time cards, and submitted them to Respondent Maxim’s corporate office;

v.  These time cards included forged, cut, and pasted or otherwise fraudulent
supervisor signatures when, in fact, a supervisor from the facility had not signed those time cards;

vi.  These fraudulent time cards included cnes reflecting work done by a nurse, F.J.,
at ABA schools, when, in fact, F.J. was not at the time an employee of Respondent Maxim and
did not actually work the shifts reflected on behalf of Maxim;

vii. Respondent Maxim and others created and submitted these fraudulent time
cards in order that the facilitics would be billed by Maxim;

viii, As part of this scheme, A.S, submitted, or caused to be submitied, fraudulent
time cardls resulting in bills from Respondent Maxim to facilities amounting to more than
$10,000.00 but less than $30,000.00; '

/i
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ix.  A.S. engaged in these fraudulent billing practices in response o sales pressure
from his superiors, also'employees of Respondent Maxim, to generate more revenuo for the
Tempe, Arizona office;

X A.S. took these actions knowingty and willfully,

b,  On or about December 4, 2009, in United States of America v, Bryan Lee Shipman,
United States District Court, District of Now Jersey, Trenton Division, case no. 3-+10-ct-00404-
AET-1, Bryan Shipman (hereinafter “B.S.”), Respondent Maxim’s Regional Account Manager
from March 2001 through September 2009, admitted to the following:

i. Duting B.S.’s time of employment with Respondent Maxim, it was his
experience that sales and profits were the number one priority of Maxim;

ii. At at least one point during B.S.'s position as Regional Account Manager, he
believed his job was in jeopardy because while all of the other revenues and profitability of
offices under his supervision had grown, they did not grow by as a dramatic degree as his
supervisors seemed to expect;

i,  The degree of growth demanded by B.S.’s supervisors was based on a belief
that dramatic growth was necessary regardless of market conditions;

iv,  Between October 2007 and February 2008, B.S. was responsible as the
Regional Account Manager for a region of Georgia and Respondent Maxim’s offices in
Galnesville and Atlanta, which provided staffing of nurses and other caregivers to individuals for
home care services in and around the areas where these offices were located;

v. A substantial portion of Respondent Maxim’s home care services in Georgia
were paid for through public programs, such as Georgia’s Medicatd program;

vi. Opening new branch offices within B.S.’s region was a method of increasing
the sales of his region;

vii. Before Oclober 2007, B.S, requesied that Respondent Maxim open a new
branch in Gainesville, Georgia, which was to be an expansion from the office in Atlanta North,
which was already in existeﬁce at the time;

i1
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vill, The new office was expected both to take over the supervision of care for
cortain patients who were, up until that point, supervised by Atlanta North, and also to accept
referrals and supervise the care of new patients;

ix, )M, was the Vice President of sales for the region which included Atlanta
North and Gainesville offices, and he was B.S.’s supervisor at the time;

X, The Gainesville office began operating in or about October 2007;

xi.  Between October 2007 and Fébruary 2008, B.S. was aware that the new
Gainesville office was operating as a freestanding office, meaning that the Gainesville office was
accepting patients and supervising the care of patients without being licensed by the State of
Georgia;

¥ii. During this time, all billings related to the Gainesville office were submitted to
Georgia's Medicaid program as if they wore attributable to Respondent Maxim’s Atlanta North
office when, in fact, the Atlanta North office was not involved in the provision of care for those
patients;

xiii, Although Respondent Maxim submitted billings for both of the offices as they

were all attributable to the Atlanta North office, Maxim, in fact, tracked which billings were

“attributable o the Gainesville office and which were atiributable to the Atlanta North office;

xiy. During this time, B.S, had conversations and/or e-mail exchanges with J.M.,
J.D., and T.C. in which it was clear they were aware that billings related to the Gainesville office
were being submitted to Georgia®s Medicald program as if thoy were attributable to Respondent
Maxim’s Atlanta North office;

xv. B.S. believed ut that time that if the State regulajors learned of the manner in
which the Gainesville office was operating, the State of Georgia may have, at a minimum, refused
to pay Respondent Maxim based on the claims propetly attributable to the Gainesyille office and
required Maxim to repay monies based on claims already filed through the Atlanta North office
which were properly attributable to the Galnesville office;

xvi. During this time, B.S. had conversations and/or e-mail cxchanges with J.M.,
1.D., and T.C. in which it was clear they similarly understood that funds would be recouped by
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the State if the State regulators learned of the manner in which the Gainesville office was
operating, meaning that it was operating as a freestanding office;

xvii, In order to make it appear that the Gainesville office was not a freestanding
office, the billings related to the Gainesville office were submitted to Georgia’s Medicaid
program as If they were atiributable to the Atlanta North office;

xviii. During this time, B.S, had conversations or e-mails with J M and J.D. about the

fact that Respondent Maxim would be able to avoid recoupment for billings by the Gainesville

-office by claiming the billings were attributable to Maxim’s Atlanta North office when, in fact,

they were not;

xix. In order to make it appear that the Gainesville office was not a freestanding
office, B.S. and others directed T.S., S.C., and others not to disclose the Gainesville office’s
existence as a freestanding of;ﬁce fo State regulators;

xx. B.S, directed T.S. to be careful about marketing his office so that the office’s
existence as a freestanding office would not be disclosed to State regulators;

xxi, BS and others, including J.1D., also directed T.S. and S.C. that original patient
records should be kept in Atlanta Notth, and only copies of patient records be kept in Gainesville
s0 that in the event the Gainesville offices were visited by State regulators, they would be led to
believe patient care was being supervised by the Atlanta North office when, in fact, that was not
the case;

xxii, B.S. had conversations or e-mail exchanges with JM,, J.I3,, and T.C, about the

need to make sure State regulators did not learn that Respondent Maxim’s Gainesville office was

operating as a freestanding office;

_ xxiii, In Febryary 2008, prior (o a time when J.D, believed a State regulator would be
visiting the Gainesville, Georgia office, J.D. rolated to B.S. through both an e-mail and telephone
conversation that she had a conversation with T.8, and 8.C. in which she told him (o replace
original documents in patient files located in the Galnegville office with copies and to tel! the
State regulator that the original documents were located in Atlanta North when, in reality, the

original documents were located in Gainesville, Georgia. B.S. understood that J.ID. gave this

11
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disection in order that the State regulator would not learn that the Gaiﬁesvi]!e office was
functioning as a freestanding ofTice;

' xxiv, Between October 2007 and February 2008, more than $400,000.00, but less
than $1,000,000.00 in billings, properly attributable to the unlicensed Gainesville, Georgia office,
were submitied to the Georgia Medicaid program for reimbursement even if they were
attributable to the Atlanta North office,

xxv. B.S, took these actions knowingly and willfully,

¢. ~ Onorabout May 28, 2010, in United States of America v. Donna Ocansey, United

States District Court, District of New Jersey, Trenton Division, case no. 3-10-cr-00371-AET-1,
Donna Ocansey (hereinafter “D.0O.™), Director of Clinical Services of Respondent Maxim’s
Cherry Hil, New Jersey office from July through December 2009, admitted to the following:

I, Respondent Maxim’s Cherry Hill, New Jersey office provided home healthcare
to individuals in and around Cherry Hill, New Jersey;

ii. A substantial portion of Respondent Maxim’s home healthcare services were
paid for through public programs, such as New Jersey’s Medicaid program;

jii.  As Director of Clinical Services, 1.0, had oversight responsibility for, among
other things, ensuring that Medicaid-required supervisory visits of patients were conducted
periodically, meaning that a registered nurse periodically visited each patient to check on that
patient’s condition, and the care the patient was receiving from Respondent’s caregivers,

iv.  As Director of Clinical Services, 1.0, had oversight responsibility for, among
other things, ensuring that documentation associated with those supervisory visits was completed;

v. At various times throughout D.0.’s employment with Respondent Maxim as
Director of Clinical Services, D.O. completed documentation indicating that she or another
registered nurse had conducted a required superyisory visit when DO, knew that no registered

nurse had conducted such a visit;

vi. Al various times during that same time period, D.O. completed documentation -

indicating that supervisory visits hed been completed on certain dates within required time
periods when she knew they were not completed within those time periods;

12
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vii.  Throughout D.O.’s employment with Respondent Maxim, D,O. fabticated
documentation to make it appear that éupervisory visits were properly conducted within required
time periods when, in fact, they were not. D.O. did so knowing that the information she was
putting on the documentation was not acourate;

viii, D.O,did these things in response to pressure from her superiors, also
employees of Respondent Maxim, to make sure that all supervisory visits wete completed, despite
not being given adequate resources {o conduct all necessary visits; '

ix, D.O. took these actions knowingly and willfully;

X, From July through December 2009, in Camden County, D.Q. knowingly and
wilHully falsified, concealed, and covered-up by scheme or device a material fact, and made
materially false fictitious and fraudulent statements, made and used materialty fatse writings and
documents knowing them to contain materially false frauclulent statements in connection with the
delivery of and payment for healthcare benefits. |

d.  OnJune 17, 2010, in United States of America v. Gregory Munzel, United States
District Court, Distriet of New Jersey, Trenton Division, case no, 3-09-cr-00895-AET-1, Gregory
Munzel (hereinafter “G.M.”), Account Manager for Respondent Maxim’s Charleston, South
Carolina office from 2001 through 2005, admitted to the following:

i, Respondent Maxim’s South Carolina office provided home healtheare to
individuals in and around Charleston, South Caroling;

ii. - A substantial portion of Respondent Maxim’s home healthcare services were
pald for through public programs, such as South Carolina’s Medicaid program and Community
Long-Term Program;

iii.  In the role of Account Manager, G.M, had oversight respensibility for, among
other things, the dooumentation associated with the provision of healthcare services to home care
patients, which included documentation to ensure that all care givers utilized by Respondent
Maxim were properly eredentialed, that is that they had decumentation reflecting, for oxample,
that they were properly licensed or had completed any necessaty training;

/111 ‘
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iv.  Throughout G.M.’s employment with Respondent Maxim, G,M, fabricated
documentation to make it appear that care givers were properly eredentialed when, in fact, they
were not. This was a practice G.M. learned from a superior, who was also an employee of
Maxim;

v. QM. created copies of altered CPR cards to be Included in care giver personnel
files to make it appear as if those care givers were current on their training requirements to be
eligible to provide services to home care patlents;

vi.  G.M., did these things in response to sales pressure from his superiors, also
employees of Respondent Maxim, {o generate more revenue;

vii. It was G.M.’s experience that the forging of credentials for care givers to meet
sales expectations from superiors was a common occurrence with Respondent Maxim;

viil, In the role of Agcount Manager, G.M., was aware that iﬁdividuals working
under his supervision were similarly forging credentials for care givers;

ix. InG.M.’s role as Account Manager, he was also responsible for ensuring that
time cards and other forms were submitted to Respondent Maxim’s corporate office for all shifis
worked by caretakers so that Maxim could then bill for these home healthcare services provided.
These time cards and other forms were supposed to reftect the time actually worked by the care
givers;

x.  During G.M.’s time as Account Manager of the Charleston, South Carolina
office, he became aware that a care giver, M,M., prepared time cards purporting fo reflect home
care services rendered that had overlapping hours, that is reflocting that M.M. was providing eare
to different patients al different locations at the same time;

xi,  G.M, understood it was not possible for MJM. to be servicing two different
patients at scparate locations at the same tlime;

xii.  G.M., aleng with others working with him, nevertheless submitted to

Respondent Maxim’s corporate offices the total M.M. hours billed for home care serviees so that

| Maxim could, in turn, bill Medicaid, These bills were submitted, despite G.M,’s awareness that

they were based on false information;

14
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xiii. Under the CLTC Program, care givers were requlired to place a telephone call to
a system utilized by the progtam at the beginning and end of the provision of home care to
confirm that they were actually beginning and ending the provision of care at the times which
Respondent would then send a bill;

xiv, For instances where a care givor failed to utilize the CLTC Program’s telephone
system, the program allowed a blll to be submitted if Respondent Maxim submitted a form
reflecting the identity of the care giver who provided the care. Under these circumstances, the
program assigned a strike to such a care giver who repeatedly failed to utilize the telephene
system and they were then prevented from billing for services under the program;

xv, To avoid any of Respondent Maxim’s care givers being barred from billing for
services according to the CLTC Program strike system, GM submitted falée claims to the
program which reflected the name of a care giver whom G.M. knew did not provide the home
health care services to the patient. These forms were submitted as the basis for bills to South
Carolina®s CLTC Program, and this was done intentionally to bypass the CLTC Program’s sirike
system;

xvi. G.M. engaged in these practices and allowed those working wader him to
engage in theso practices In response to sales pressure from his superiors, also employecs of
Respondent Maxim, to generate more revenue for the Charleston, South Carolina office;

xvii. G.M, was aware that sales employees, known as recruiters, working under his
supervision in the Charlaston office, also engaged in these practices to generate false paperwork
in connection with the billing of home care services; |

xviii, False documents submitted to Respondent Maxim’s corporate offices by G.M.,
and others under his supervision resulted in bills from Maxim to South Carolina Medicaid amount
to more. than $10,000,00 but less than $30,000.00;

xix. G.M, took these actions knowingly and willfully.
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SECOND CAUSE FOR DENIAL OF APPLICATION

(Unprefessional Conduct—Commission of an Act Substantially Related to the
Qualifications, Functions, or Duties of a Wholesaler)

14, Respondent Maxim's application is subject to denial under sections 480(a)(3), 810(a),
and 4301(o) of the Code in that from 2001 through 2009, Maxim, by and through its employees,
engaged in unprofessional conduct, as more fully set forth in paragraph 13 and all of its subparts.

THIRD CAUSE FOR DENIAL OF APPLICATION '

(Unprofessional Conduct—Engaging in Conduct Prohibited Under Section 1871,4 of the
Insurance Code and Section 550 of the Penal Code)

15, Respondent Maxim’s application is subject to denial under sections 480(a)(3) and
810(b) of the Code in that from 2001 through 2009, Maxim, by and through its employees,
engaged in conduct prohibited under Section 1871.4 of the Insurance Code and Section 550 of the
Penal Code, as morg fully set forth in paragraph 13 and all of its subparts.

FOURTH CAUSE FOR DENIAL OF APPLICATION

{Unprofessional Conduci—Gross Immorality)

16. Respondent Ma}cim’s application is subject to denial under sections 480{a)(3) and
4301(a) of the Code in that from 2001 through 2009, Maxim, by and through its employees,
engaged in grossly immoral conduct, as more fully set forth in paragraph 13 and all of its
subparts.

FIFTH CAUSE FOR DENIAL OF APPLICATION

(Unprofessional Conduct—Commission of an Aet Involving Moral Turpitude, Dishonesty,
Fraud, Deceit, or Corruption)

17. Respondent Maxim's applicaticn is subject to denial under sections 480{a)(3) and
4301(f) of the Code in that from 2001 through 2009, Maxim, by and through its employees,
committed acts involving moral turpitude, dishonesty, fraud, deceit, and corruption, as more fully
set forth in paragraph 13 and all of its subparts,

/1
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SIXTH CAUSE FOR DENIAL OF APPLICATION

(Unprofessional Conduct—Knowingly Making or Signing Any Certiftcate or Qther
Document That Falsely Represents the Existence or Nonexistence of a State of Facts)
18.  Respondent Maxim’s application is subject to denial under sections 480(a)(3) and
4301(g) of the Code in that from 2001 through 2009, Maxim, by and through its employees,
knowingly made or signed documents that falsely represented the existence or nonexistence of a
state of facts, as more fully set forth in paragraph 13 and all of its subparts.
SEVENTH CAUSE FOR DENIAL OF APPLICATION

(Unprofessional Conduct—Violating or Attempting to Violate, Directly or Indirectly, any
Provision or Term of the Business and Professions Code Applicable to Pharmacy or the
Applicable Federal and State Laws and Regulations Governing Pharmacy)

19.  Respondent Maxim’s application is subject to denial under sections 480(a)(3) and -
4301(0) of the Code in that from 2001 through 2009, Maxim, by and through its employees,
violated or attempted to violate, directly or indirectly, provisions and terms of ihe Business and
Professions Code applicable to pharmacy as well as applicable fedoral and state laws and
regutations governing pharmacy, as more fully set forth in paragraph 13 and all of its subparts,

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Board of Pharmacy issue a decision:

1. Denying the application of Maxim Health Systems, LLC; Toni Jean Lisa, Authorized
Representative for a Nonresident Wholesaler Permit; and

2. Taking such other and further action as desmed necessary a

N T D R

propet.

' VIRGINIZ IEROLD © 4
Executiven@ficer
Board of Pharmacy
Department of Consumer Affairs
State of California
Complainant
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STATEMENT OF ISSUES






