BEFORE THE

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 5221
DAVID ANTHONY VALENCIA, OAH No. 2015010579
A.K.A. DAVID VALENCIA, :
505 Alameda Drive STIPULATED SETTLEMTN AND
Livermore, CA 94551 DISCIPLINARY ORDER AS TO
PharmaC|st LlcenSG': No. RPH 30915 RESPONDENT DAVID ANTHONY
BACON EAST PHARMACY VALENCIA ONLY
2425 East Street, Suite 5
Concord, CA 95420
Pharmacy Permit No. PHY 50632
and
BOIES MEDICAL CENTER PHARMACY
828 Delbon Avenue
Turlock, CA 95382
Pharmacy Permit No. PHY 51468

Respondents.
DECISION AND ORDER

The attached Stipulated Settlement and Disciplinary Order is here by adopted by the

Board of Pharmacy, Department of Consumer Affairs, as its Decision in this matter,

This decision shall become effective on March 17, 2016.
It is so ORDERED on February 16, 2016.

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

A

Amy Guticrrez, Pharm.D.
Board President
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KamaLa D. HARRIS
Attorney General of California
DIANN SOKOLOFF
Supervising Deputy Attorney General
CARTER OTT '
Deputy Attorney General
State Bar No, 221660
1515 Clay Street, 20th Floor
P.O. Box 70550
QOakland, CA 94612-0550
Telephone: (510) 622-2219
Facsimile; (510) 622-2270
E-mail: Carter.Ott@doj.ca.gov
Attorneys for Complainant

In the Matter of the Accusation Against:
DAVID ANTHONY VALENCIA,

A KA. DAVID VALENCIA,

505 Alameda Drive,

Livermore, CA 94551

Pharmacist Licénse No. RPH 30915;
BACON EAST PHARMACY

2425 East Street, Suite 5 b
Concord, CA 95420

Pharmacy Permit No. PHY 50632;
and |

828 Delbon Avenue

Turlock, CA 95382

Pharmacy Permif No. PHY 51468

Respondents,

BOIES MEDICAL CENTER PHARMACY |
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BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
"STATE OF CALIFORNIA

Case No. 5221
OAH No. 2015010579

STIPULATED SETTLEMENT AND
DISCIPLINARY ORDER AS TO
RESPONDENT DAVID ANTHONY
VALENCIA ONLY

STIPULATED SETTLEMENT AND DISCIPLINARY ORDER AS TO RESPONDENT DAVID ANTHONY VALENCIA ONLY
In the Matter of the Accusation Against Bacon East Pharmacy e al,
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IT IS HEREBY STIPULATED AND‘ AGREED by a.nﬂ between the parties to the above-

entitled procecdings that the following matters are true:
. PARTIES

1., Virginia Herold (“Complainant”) is the Exécutive Officer of the Board of Pharmacy,
She brought this action solely in her official capacity and is represented in this matter by Kamala
D, Harris, Attorney General of the State of California, by Carter Ott, Deputy Attorney Genera;l.

2. David Anthony Valencia, also known as David Valencia, is represented in this
proceeding by Jeremy A, Meier, whose address is Greenberg Traurig LLP, 1201 K Street, Suite
1100, Sacramento, CA 95814.

3. Onorabout July 27, 1977, the Board of Pharmacy issued Pharmacist License
Number RPH 30915 to Respondent David Anthony Valencia (Respondent), The Pharmacist
License was in full force and effect at all times relevant to the charges brought herein and will
expire on November 30, 2017, uriless renewed, Respondent was _the Pharmacist-in-Charge at
Bacon East Pharmacy from March 1 1,2013 to appr‘o;gimately April 16, 2015. Respondent has -
been a staff pharmacist at Bacon East Phannacy from approximately April 16, 2015 to the
present, |

JURISDICTION

4. Accusation No. 5221 was filed before the Board of Pharmacy (Board), Department of B

Consumer Affairs, and that pleading and all other statutorily required documents were properly
served on Respondent on October 3, 2014. Respondent timely filed his Notice of Defense
contesting the Accusation, On October 13, 2015, & First Amended Accusation was ﬁléd and
served on Respondent. That pleading is cufrently ﬁending against Respondent. A copy of First
Amended Accusation No. 5221 is attached as Exhibit A and mcorporated by reference.
~ ADVISEMENT AND WAIVERS _
5. Respondent has carefully read, f‘ully discussed with counsel, and understands the

“charges and allegations in First Amended Accusation No. 5221. Respondent has also carefully

read, fully discussed with counsel, and understands the effects of this Stipulated Settlement and

Disciplinary Order. _
2
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6. Respondent is fully‘ aware of his legal rights in this matter, including the rightto a
hearing on the charges and allegations in the First Amended Accusation; the right to be |
represented by céunsel at his own expense; the right to confront and cross-examine the witnesses
against him; the right to present evidence and to testify on his own behalf} the right to the
issuance of subpoenas to compel thé attendance of witnessqé-apd the production of documents;
the right to reconsideration and court review of an adverse decision; and all other rights accorded
by the California Administrative Procedure Act and other applicable laws.

7. Respondent voluntarily, knowingly, and intelligently waives and gives up each and
every right set forth above.

CULPABILITY

8.  Respondent understands and agrees that the charges and allegations in the First
Amended Accusation No, 5221, if proven at a hearing, constitute cause for imposing discipline
upon his Pharmacist License.

9.  For the purpose of resolving the First Amended Accusation without the expense and

uncertainty of further proceedings, Respondent agrees that, at a hearing, Complainant could

ostablish a factual basis for the charges in the First Amended Accusation, and that Respondent
hereby gives up rhis\ right to contest those charges. '

10.  Respondent agrees that his Pharmacist License is subject to discipline and he agrees
to be bound by the Board’s probationary terms as set forth in the Disciplinary Order below.

_ CIRCUMSTANCES IN MITIGATION

11. Respondent has never been the ;_ubj‘ect of any disciplinary action. He is admitting

responsibility at an early stage in the proceedings.
CONTINGENCY

12.  This stipulation shall be subject to approval by the Board, Respondent understands

and agrees that counsel for Complainant and the staff of the Board may communicate directly

with the Board regarding this stipulation and settlement, without notice to or participation by
Respondent or his counsel. By signing the stipulation, Respondent understands and agrees that he

may not withdraw his agreement or seek to rescind the stipulation prior to the time the Board
3
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considers and acts upon it, If th.e Boafd fails to adopt this stipulation as its Decision and Order,
the Stipulated Settlement and Disciplinary Order shall be of no force or effect, except for this
paragraph, it shall be inadmissible in any legal action between the parties, and the Board shall not
be disqualified from further action by having considered this matter.

13. The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, including Portable Document Format
(PDF) and facsimile signatures thereto, shall have the same force and effect as the originals.

14,  This Stipulated Settlement and Disciplinary Order is intendedlby the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement.
It supersedes any and all prior or contemporaneous agreements, understandings, discussions,
negotiations, and commitments (written or oral). This Stipulated Settlement and Disciplinary
Order may not be altered, amended, modified, supplemented, or otherwise changed except by a
writing executed by an authorized rep'reséntative of each of the parties.

15, In consideration of the foregoing admissions and stipulations, the parties agree that
the Board may, without further notice or formal proceeding, issue and enter the following
Disciplinary Order: | |

_ DISCIPLINARY ORDER
IT IS HEREBY ORDERED that Pharmacist License No, RPH 30915 issued to Respondent

is revoked, However, the revocation is stayed and Respondent is placed on probation for two (2)
years on the following terms and conditions.

1. Obey All Laws

Respondent shall obey all state and federal laws and regulations.

Respondent shall report any of the following occurrences to the Board, in writing, within
seventy-two (72) hours of such occurrence: . |

. an arrest or issuance of a criminal complaint for violation of any provision of the

Pharmacy Law, state and fcdeml food and drug laws, or state aﬁd federal controllad

substances laws.

4
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. a plea of guilty or nolo contendre in any state or federal criminal proceeding to any
criminal complaint, information or indictment.

»  aconviction of any crime.

. discipline, citation, or other administrative actjon filed by any state or federal agency
which involves Respondent’s license or which is related to thé practice of pharmacy
or the manufacturing, obtaining, handling, distributing, billing, or charging for any
drug, device or controlled substance.

7 Failure to timely report such éccurrenoe shall be considered a violation of probation,

2. Report to the Board

Respondent sﬁall report to the Board quarterly, on a schedule as directed by the Board or its
designee. The report shall be made either in person or in writing, as directed. Among other
réquirements, Respondent shall state in each report under penalty of perjury whether there has
been compliance with all the terms and conditions of probation. Failure to submit timely reports
in a form as directed shall be considered a violation of probation. Any period(s) of delinquency
in submission of reports as directed may be added to the total period of probation. Moreover, if

the final probation report is not made as directed, probation shall be automatically extended until

such time as the final report is made and accepted by the Board.

3. Interview with the Board

Upon receipt of reasonable prior notice, Respondent shall appear in pérson for interviews
with the Bqard or its designee, at such intervals and locations as are determined by the Board or
its designee. Failure to appear for any scheduled interview without prior notification to Board
staff, or failure to appear for two (2) or more scheduled interviews with the Board or its ﬂesignee
during the period of probation, shall be considered a violation of probation,

4,  Cooperate with Board Staff

Respondenf shall cooperate with the Board’s inspection program agd with the Board’s
monitoring and invrg-:‘stigation of Respondent’s compliance with the terms and conditions of his
probation. Failure to cooperate shall be considereﬁ a violation of probatjon.

il N
5
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5. Coﬁtinuing Education

Respondent shall provide evidence of offorts to maintain skill and knowledge as a
pharmacist as directed by the Board or its designee.

l6. Notice to Employers

During the period of probation, Respondent shall notify all present and prospective
employers of the decision in case number 5221 and the terms, conditions and restrictiens imposed
on Respondent by the deci'sion; as follows: .

Within thirty (30) days of the effective date of this decision, and within fifteen (15) days of
Re'spondent undertaking any new employment, Respondent shall cause his direct supervisor,
pharmacist-in-charge (including each new pharmé.cist-in-charge employed during Respondent’s
tenure of employment) and.owner to report to the Board in writing acknowledging that the listéd
individual(s) has/have read the decision in case number 5221, and terms and conditions imposed
thereby. It shall be Respondent’s fesponsibility to ensure that his employer(s) and/or
supervisor(s) submit timely acknowledgment(s) to the Board.

If Respondent works for or is employed by or through a pharmacy employment service,
Respondent must notify his direct supervisor, pharmacist-in-charge, and owner at every entity
licensed by the Board of the terms and conditions of the decision in case number 5221 in advance
of the Respondent commencing work at each licensed entity, A record of this notification must
be provided to the Board upon request.

Furthermore, within thirty (30} days of the effective date of this decision, and within fifteen

. (15) days of Respondent undertaking any new employment by or through a pharmacy

employment service, Respondent shall cause his direct su_pel"visor with the pharmacy employment
service to report to the Board in writing acknowledging that he has read the decision in case
number 5221 and the terms and conditions imposed thereby. It shall be Respondent’s
responsibility to ensure that his employer(s) and/or supervisor(s) submit timely

acknoWledginent(s) to the Board.

.6.
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. Failure to'tilnel'yr notify present or prospective employer(s) or to cause that/those
employer(s) to submit timely acknowledgments to the Bqard shall be considered a violation of
probation. | |

"Employment" within the meaning of this provision shall include any full-time,
part-time, temporary, relief or pharmacy man'agcment gervice as a pharmacist or any
position for which a pharmacist lidense is a requirement or criterion for employment,

whether the i{espondent is an employee, independent contractor or volunteer.

7. No Supervision of Interns, Serving as Pharmacist-in-Charge (PIC), Serving as
Designated Representative-in-Charge, or Serving as a Consultant

During the period of probation, Respondent shall ﬁot supervise any.intern pharmacist, be
the pharmacist-in-charge or designated representative-in-charge of any entity licensed by the
Board nor serve as a consultant unless otherwise specified in this order. Assumption of any such
unauthorized supervision responsibilities shall be considered a violation of probation.

8. Reimbursement of Board Costs

As a condition precedent to successful completion of probation, Respondent shall pay to the

‘Board its costs of investigation and prosecution in the amount of $2,500.

There shall be no deviation from this schedule absent prior written approval by the Board or
its designee. Failure to pay costs by the deadline(s) as directed shall be considered a violation of
probation, ‘ ‘

The filing of bankruptcy by Respondent shall not reljeve Respondent of his responsibility to
reimburse the Board its costs of investigatipﬁ and prosecution, '

9.  Probation Monitoring Costs

Respondent shall pay any costs associated with probation monitoring as determined by the
Board eéqh and every year of probation. Such costs shall be payable to the Board on a schedule
as directed by the Board or its designee. Failure to pay such costs by the deadline(s) as directed
shall be considered a violation of probation. '
it

i
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10, Status of License

Respondent shall, at all times while on probation, maintain an active, current license with
the Board, including aﬁy period during which suspension or probation is tolled, Failure to
maintain an active, current license shall be considered a violation of probation,

If Respondent's license expires or is cancelled by operation of law or otherwise at any time
dufing the period of probation, inbluding any extensions thereof due to tolling or otherwise, upon
renewal or reapplication Respondent’s license shall be subject to all terms and conditions of this
probation not previously satisfied.

11.  License Surrender While on Probation

Following the effective date of this decision, should Respdndent cease practice due to
retirement or health, or be otherwise unable to satisfy thé terms and conditions of probation,
Réspondent may tender his license to the Board for surrender. The Board or its designee shall
have the discretion whether to grant the request for surrender or take any other action it deems
apia:opriate and reasonablé. Upon formal acceptance of thle.surrendér of the license, Respondent
will no longer be subj ect to the terms and conditions of probation. ‘This surrender constitutes a
record of discipline and shall become a part of the Respondent’s license history with the Board,

Upon acceptance of the surrender, Respondent shall relinquish his pocket and wall license
to the Board within ten (10) days of notification by the Board that the surrender is accepted,
Respondent may not lreapply for any license from the Board for three (3) years from the efféctive
c_léte of the surrender. Respondent shall meet all requirements applicable to the license sought as
of the date the application for that license is submitted to the Board, including any outstanding
costs.r

12. Notification of a Change in Name, Residence Address, Mailing Address or
Employment

Respondent shall notify the Board in writing within ten.(IO) days of any change of

employment. Said notification shall include the reasons for leaving, the address of the new

“employer, the name of the supervisor and owner, and the work schedule if known. Respondent

8
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shall further notify thé Board in writing within ten (10) days of a change in name, residence
address, mailing address, or phone number,

Failure 1o timely notify the Board of any change in employer(s), name(s), address(es}), or
phone number(s) shall be considered a violation of probation.

13. Tolling of Probation .

Respondent shall, at all times while on probation, be employed as a pharmacistin
California for a minimum of forty (40) hours per calendar month. Any month during which this
minimum is not met shall toll the period of probation, i.é., the period of probation shall be
extended by one month for each month during which this minimum is not met. During any such
period of tolling of probation, Respondent must nonetheless comply with all terms and conditions
of probation. |

Should Respondent, regardless of residency, for any reason (including vacation) cease
practicing as a pharmacist for a 'm.inimum of forty (40) hours per calendar month in California,
Respondent must notify the Board in writing within ten (10} days of the cessation of practice, and
must further notify the Boéx;d in wn;iting within ten (10} days of the resmnlc;tion of practice. Any
failure to provide such notification(s) shall be considered a violation of probation. |

It is a violation of probation for Respondent’s probation to remain tolled pursvant to the
provisions of this condition for a total period, counting consecutive and non-consecutive months,
exceeding thirty-six (36) months,

“Cessation of practice” means any calendar month during which Respondent is

not practicing as a pharmacist for at least 40 hours, as defined by Business and

Professions Code section 4000 et seq. “Resumption of practice” means any calendar

meonth durmg which Respondent is practicing as a pharmac:1st for at least 40 hours as

a pharrnaclst as defined by Business and Professions Code section 4000 et seq.

Respondent is required to practice as & pharmacist in a licensed pharmacy setting that
dispenses medication for a minimum of one year prior to the completion of probation, After the

first year of probation, the Board or jts designee may consider a modification of this requirement,

9
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If Respondent fails to comply with this requirement or a subsequent modification thereto, such
failure shall be considered a violation of probation, -

14, Violation of Probation

If Respondent has not complied Wi’[h. any terin or condition of probation, the Board shall
have continuing jurisdiction over Respondent, and i)robation sHaII automatically be extendled,
until all terms and conditions have been satisfied or the Board has taken other action as deemed
appropriate to treat the failure to comply és a violation of probation, to terminate probation, and
to impose the penalty that was stayed,

If Respondent violates probation in any respect, the Board, after giving Réspondent notice
and an opportunity to be heard, may revoke probation and carry out the disciplinary order that
was stayed. Notice and opportunity to be heard are not required for those provisions stating that a
violation thereof may lead to automatic termination of the stay and/or revocation of the Hcensé. If
a petition to revoke probation 61" an accusation is filed against Respondent during probation, the
Board shall have continuing jurisdiction and the period of prdbation shall be automatically
extended until the petition to revoke probation or acc;psétiqn is heard and decided.

15.  Completion of Probation

Upon written notice by the Board or its designee indicating successful completion of
probation, Respondent’s license will be fully restoréd.

16. Remedial Education .

Within thirty (30) days of' the effective date of this decision, Respondent shall submit to the
Board or its designee, for prior approval, an appropriate program of remedial education related to
the grounds for discipline. The program of remedial educatjon shall consist of at least six (6)
hours in pharmacy operations and six (6) hours in security, inventory control, which shall be
completed within two (2) years at Reépondent’ s own expense, All remedial education shall be in
addition.to, and shall not be credited toward, continuing education (CE) courses used for license
renewal purposes. | | ' |

Failure to timely submit or comp]eté the approved remedial education shall be considered a

violation of probation. The period of probation will be autornaticaliy exténded until such
: 10 .
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remedial education is successfully completed and written proof, in a form acceptable to the
Board, is provided to the Board or its designes,

Following the completion of each course, the Board or its designee may require the
Respondent, at his own expense, to take an approved examination to test the Re gpondent’s
knowledge of the course. [f the Respondent does not achieve a passing score on the examination,
this failure shall be considered a violation of probation, Any such examination faiture shall
require Respom_ient to take another course approved by the Board in the same subject area.

17. No Ownership of Licensed Premises

Respondent shall not own, have any legal or beneficial interest in, or serve as & manager,
adminisirator, member,. officer, director, trustes, associate, or partoer of any business, firm,
partnership, or corporation currently or hersinafter licensed by the board, Respondent shall sell
or transfer any legal or beneficial interest in any entity licensed by the Board within ninety (90)
days following the effective date of this decision and shall hnmediateiy thereafter provide written
proof thereof to the Board. Failure to timely divest ay legal or beneficial interest(s) or provide
documentation thezeof shall be considered g violation of probation,

ACCEPTANCE

Thave cﬁrefully read the abové ‘Stipuiated Settlement and Disciplivary Order and have fiuly’
discussed it with my attorney, Jeremy A, Meier, Iunderstand the stipulation and the effect it will
have on my Pharmacist License, 1 enter into this Stipulated Settlement and Disciplinary Order

voluntarily, knowingly, and intelligently, and agree to be bound by the Decision and Order of the
Board of Pharmacy. |

V) () —

'BACONFAST PHARMACY; DAVID ANTHONY
VALENCIA
Respondent

DATED: ]/[o[ﬁi‘?l[a
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1 have read and fully discussed with Respondent the terms and conditions and other matters

contained in the above Stipulated Settiement and Disciplinary Order, [ approve its form and

content,

DATED; 0/_/06/2%%

The foregoing Stipulated Settlement and Disciplinary Order is hersby respectfully

submitted for consideration by the Board of Pharmacy.

Dated:

Sr2014502527

ENDORSEMENT

Respectfully submitied,

KaMALA D, HARRIS

Attorney General of California
DIANN SOKCLOFF

Supervising Deputy Attorney General

CARTER OTT
Deputy Attorney General
Arntorneys for Complainant
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I have read and fully discussed with Respondent the terms and conditions and other matters

contained in the above Stipulated Settlement and Disciplinary Order, I approve its form and

content.

- DATED:
Jererny A. Meier
Attorney for Respondent
ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Board of Pharmacy,
Dated: | ﬁ / [ Respectfully submitted,

KaMALA D. HARRIS.
Attorney General of California

Deputy Attorney General -
Attorneys for Complainant

SF2014902527 -
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KAMALA 1), HARRIS
Attorney General of California
DIANN SOKOLOFF
Supervising Deputy Attorney General
CARTER OTT
Deputy Attorney General
State Bar No. 221660
1515 Clay Street, 20th Floor
P.Q. Box 73550
Oakland, CA 94612-0350
Telephone: (510) 622-2219
Facsimile: (510) 622-2270
E-mail; Carter,Ott@doj.ca.gov
Atiorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

DAVID ANTHONY VALENCIA,
AK.A. DAVID VALENCIA,

505 Alameda Drive,

Livermore, CA 94551

Pharmacist License No, RPH 30915;
BACON EAST PHARMACY

2425 East Street, Suite 5

Concord, CA 95420

Pharmacy Permit No, PHY 50632;

and

BOILES MEDICAL CENTER PHARIHAC‘Y
828 Delbon Avenue

Turlock, CA 95382

Pharmacy Permit No. PHY 51468

Respondents,

1

Case No. 5221
QAH No. 2015010579
FIRST AMENDED ACCUSATION

In the Matier of the Accusarion Agatnst Bacon East Pharmacy et al,

FIRST AMENDED ACCUSATION
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Complainant alleges:
PARTIES
1. Virginia Herold (Complainant) brings this First Amended Accusation solely in her
official capacity as the Executive Officer of the Board of Pharmacy, Department of Consumer
Affairs,
2. Onorabout July 27, 1977, the Board of Pharmacy issued Pharmacist License

| Number RPH 30915 to Respondent David Anthony Valencia ( Valencia), The Pharmacist

License was in full force and effect at all times rélevant to the charges brought herein and will
expire on November 30, 2015, unless renewed. Respondent Pharmacist is and has been the
Pharmacisi-in-Charge at Bacen East Pharmacy since March 11, 2013,

3, Onorabout June 14, 2011, the Board of Pharmacy issued Pharmacy Permit Number
PHY 50632 to Respondent Bacon East Pharmacy, The Pharmacy Permit was cancelled on April
16, 2015, but was in full force and effect at all times relevant to the charges brought in this First
Amended Accusation,

4,  Onorabout June 10, 2013, the Board of Pharmacy issued Pharmacy Permit Number
PHY 51468 to Respondent Boies Medical Center Pharmacy. The Pharmacy Permit was cancelled
on April 16, 2016, but was in full force and effect at all times relevant to the charges brought in
this First Amended Accusation.d, Respondent Bacon East Pharmacy is owned by a Bacon East
Pharmacy Inc., a California corporation, and Boies Medical Center Pharmacy is owned by Boies
Pharmacy Inc., a California corporation. Each of these corporations was owned by Jamil Harb
until his passing on January 4, 2015, Following Mr, Harb’s passing, his widow inherited
ownership in the pharmacy corporations.

JURISDICTION

5, This First Amended Accusation is brought before the Board of Pharmacy (Board),
Dcpartment of Cansumer Affairs, under the authority of the following laws. All section
references are to the Business and Profossions Code unless otherwise Indicated,

i
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6,  Section 118, subdivision (b) states:

“(b) The suspension, expiration, or forfeiture by operation of law of a license issued by a
board in tho department, or its suspension, forfeiture, or cancellation by order of the board or by
arder of a court of law, or its surrender without the written consent of the board, shall not, during
any period in which it may be renewed, restored, reissued, or reinstated, deprive the board of its
authority to institute or continue a disciplinary proceeding against the licensee upon any ground
provided by law orto enter an order suspending or revoking the license or otherwise taking
disciplinary action against the licensee on any such ground.”7. Section 4300 states, in part:

“(a) Every license issued may be suspended or revoked.

“(b) The board shall discipline the holder of any license issved by the board, whose default
has been entered or whose case has been heard by the board and found guilty, by any of the
following methods:

(1) Suspending judgment.

(2) Placing him or her upon probation,

* (3) Suspending his or her right to practice for a period not exceeding one year,
(4) Revoking his or her license.
{5) Taking any other dction in relation to diseiplining him or her as the board in its

discretion may deem proper.

*(e) The proceedings under this article shall be conducted in accordance with Chapter §

(commencing with Section 11500) of Part 1 of Division 3 of the Government Code, and the board

shal] have all the powers granted therein, The action shall be final, except that the propriety of the

action is subfect to review by the superior court pursuant o Section 1094,5 of the Code of Civil
Procedure,”

8, Section 4300.1 states:

“The expiration, cancellation, forfeiture, or suspension of a board-issued license by
operation of law or by order or decision of the board or a court of law, the placement of a license

on a retired status, or the voluntary surrender of a license by a licensee shall not deprive the board
3
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drugs and dangerous devices by any entity Heensed by the board shall be retained on the licensed

of jurisdiction fo commence or proceed with any investigation of, or action or disciplinary
proceeding against, the licensee or to render a decision suspending or revoking the license.”

STATUTORY. AND REGULATORY PROVISIONSS, Section 4081 states, in part:

“(a) All records of manufacture and of sale, acquisition, or disposition of dangerous drugs
or dangerous devices shall be at all times during business hours open o inspection by authorized
officers of the law, and shall be preserved for at least three years from the date of making. A
current inventory shall be kept by every manufacturer, wholesaler, pharmacy, veterinary
food-animal drug retailer, physician, dentist, podiatrist, veterinarian, laboratory, clinic, hospital,
institution, ot establishment holding a currently valid and unrevoked certificate, license, permit,
registration, or exemption under Division 2 (commencing with Section 1200) of the Health and
Safety Code or under Part 4 (commencing with Section 16000) of Division 9 of the Welfare and
Institutions Code who maintains a stock of dangerous drugs or dangerous devices.”

10, Section 4105 states:

“(a) All records or other documentation of the acquisition and disposition of dangerous

premises in a readily retrievable form,

“(B) The liconsce majf remove the original reéords ot documentation from the licensed
premises on a temporary basis for license-related purposes. However, a duplicate set of those
records or other documentation shall be retained on the licensed premises,

“(c) The records required by this section shall be retained on the liconsed premises for a
period of thres years from the date of making,
| “(d} Any records that are maintained electronically shall be maintained so that the
pharmacist-in-charge, the pharmacist on duty if the pharlnaoist~in~chargc is not on duty, or, in the
case of a veterinary food-animal drug retailer or wholesaler, the designated representative on
duty, shall, at all times durlng which the licensed premises are open for business, be able o
procuce a hard copy and electronic copy of all récords of acquisition or disposition or other drug

or dispensing-related records maintained electronically.
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“(e)(1) Notwithstanding subdivisions (a), (b), and (c), the board, may upon written request,
grant {o a licensee a walver of the requirements that the records described in subdivisions (a), (b),
and (c) be kept on the licensed premises,

“(2) A walver granted pursuant to this subdivision shall not affect the board's authority
under this section or any other provision of this chapter.

“(f) When requested by an authorized officer of the law or by an authorized representative
of the board, the owner, cotporate officer, or manager of an entity licensed by the board shall
provide the board with the requested records within three business days of the time the request
was made. The entity may request in writing an extension of this timeframe for a period not to
exceed 14 calendar days from the date the records were requested, A request for an extension of
time is subject to the approval of the board. An extension shall be deemed approved if the board
fails to deny the extension request within two business days of the time the extension request was
made directly to the board,”

11, Section 4110 states, in part:

“(a) No person shall conduct a pharmacy in the State of California unless he or she has
obtained a license from the board. A license shall be required for each pharmacy owned or
operated by a specific person. A separate license shall be required for each of the premises of any
person operating & pharmacy in more than one location, The license shall be renewed annually,
The board may, by regulation, determine the circumstances under which a license may be
transferred.

“(b) The board may, at its discretion, issue & temporary permit, when the ownership of a
pharmacy is transferred from one persen to another, upon the conditions and for any periods of
time as the board determines to be in the public interest. A temporary permit fee shall be required
in an amount established by the board as specified in subdivision (a) of Section 4400, When
needed to protect public safety, a temporary permit may be issued for a pcl_'iod not to exceed 180
days, and may be issued subject to terms and conditions the board deems necessary, If the board
determines a temporary permit was issued by mistake or denies the application for a permanent

license or registration, the temporary license or registration shall terminate upon either personal
5
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service of the notice of termination upon the permitholder or service by certified mail, return
receipt requested, at the permitholder’s address of record with the board, whichever comes first,
Neither for purposes of tetaining a temporary permit nor for purposes of any disciplinary or
license denial proceeding before the board shall the tempotary permitholder be deemed to have a
vested property right or interest in the permit, |
o
12, Section 4301 states, In part:

“The board shall take action against any holder of a license who is guilty of unprofessional
conduet . . .. Unprofessional conduet shall include, but is not Iimited to, any of the following:

“(0) Violating or attempting to violate, directly or indirectly, or assisting in or abetting the
violation of or conspiring to violale any provision or term of this chapter ot of the applicable
federal and state laws and regulations governing pharmacy, including regulations established by
the board or by any other state or federal regulatory agency.

13, Section 4306.5 states;

“Unprofessional conduct for a pharmacist may include any of the following:

“(a) Acts or omissions that involve, in whole ot in part, the inappropriate excrcise of his or
her education, training, or experience as a pharmacist, whether or not the act or omission arlses in
the course of the practice of pharmacy or the ownership, management, administeation, or
operation of a pharmacy or other entity licensed by the board,

“(b) Acts or omissions that involve, in wholg or'in part, the failure to exercise or implement
his or her best professional judgment or cotresponding responsibility with regard to the
dispensing or furnishing of controlied substances, dangerous drugs, or dangerous devlces, or with
regard to the provision of services,

“(¢) Acts or omissions that inyolve, in whole or in part, the failure to consult appropriate

patient, prescription, and other records pertaining to the performance of any pharmacy functicn,

6
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“(d) Acts or omissions that involve, in whole or in part, the failure to fully maintain and
retain appropriate patient-specific information pertaining to the performance of any pharmacy
function.”

14, Code of Regulations, title 16, section 1707.2 states, in part:

“(b)(1) In addition to the obligation to consult set forth in subsection (a), a pharmacist shall
provide oral consultation to his or her patient or the patient's agent in any care setting In which the
patient or agent is present:

“(A) whenever the prescription drug has not previously been dispensed to a patient; or

e .

15, Code of Regulations, title 16, section 1709 states, in part;

“(=) Each permit to cperate a pharmacy shall show the name and address of the pharmacy,
the form of ownership (ind ividual, partnership or corporation) and the pharmacist-in-charge, Each
pharmacy shall, in its initial application on the annual renewal form, report the name of the
pharmacist-in-charge, the names of all owners and the names of the cotporate officers (if a
corporation), Any changes in the pharmacist-in-charge, or the owners, or corporate officers shall
be reported to the Board within 30 days,

“(b) Any transfer, in a single transaction or in a series of transactions, of 10 percent or more
of the beneficial interest in a business entity licensed by the board to a person or entity who did
not hold a beneficial interest at the time the original permil was issued, shall require written
notification to the board within 30 days.

....”16.Code of Regulations, titie 16, section 1714 states, in part;

“. .

“{d) Each pharmacist while on duty shall be responsible for the security of the prescription
department, including provisions for effective control against theft or diversion of dangerous
drugs and devices, and records for such drugs and devices, Possession of a key to the pharmaoy

where dangerous drugs and controlled substances are stored shall be restricted to a pharmacist.

7
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17.  Code of Regulations, title 16, section 1718 states, in part:

““Current Inventory’ as used in Sections 4081 and 4332 of the Business and Professions
Code shall be considered to include complete aceountability for all dangerous drugs handled by
every licensee enumerated in Sections 4081 and 4332,

“The controlled substances inventories required by Title 21, CFR, Section 1304 shall be
avallable for inspection upon request for af least 3 years after the date of the inventory.”

18. Code of Regulations, title 16, secticn 1735,5 states, in part;

“(a) Any pharmacy engaged in compounding shall maintain a written policy and procedure
manual for compounding that establishes procurement procedures, methodologies for the
formulation and compounding of drugs, facilities and equipment cleaning, maintenance,
operation, and other standard operating procedures related to compounding,

“(b) The policy and procedure manuai shall be réviewed on an gnnual basis by the
pharmacist-in-charge and shall be updated whenever changes in processes are implemented.

thl

COST RECOVERY.

19,  Section 125.3 provides, in part, that the Board may request the administrative law
Judge to direct a licentiate found to have committed a violation or violations of the licensing act to

pay & sum not to exceed the reascnable costs of the investigation and enforcement of the cass.

FIRST CAUSE FOR DISCIPLINE
(Failure to Consult)
(Bus. & Prof, Code §§ 4301 and 4306.5, subds. (a)-(c);
Cal. Code Regs,, title 16, § 1707.2, subd. (b)(1)(A))

20. Respondents Yalencia and Bacon East Pharmacy have subjected their-Pharmacist

License and Pharmacy Permit, respectively, to disciplinary action for failing to consult as

-required by Code California Code of Regulations, title 16, section 1707.2, subdivision (b)(1)(A),

(Cal. Bus. & Prof. Code §§ 4301 and 4306.5, subd. (a)-(¢); Cal, Code Regs,, title 16, § 1707.2,

subd, (bY(1)A)). The circumstanoes are as follows:

|

a, On or about July 16, 2013, during an inspection at Bacon East Pharmacy, a

Board inspector intervigwed a pharmacy clerk who stated he identified presoriptions requiring
8
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consultation by a pharmacist by looking for a “consult” stamp on the receipt. However, this
process was not being executed by the pharmacy staff, as the Board inspector identified three (3)
new prescriptions which were not stamped with *consult” on the receipt,

b.  During a previous.inspection, conducted on or about October 17, 2011, the

Board identified this as an issue Resp_‘ondent Bacon East Pharmacy must correct,

SECOND CAUSE FOR DISCIPLINE

{Failure to Malntain Written Policy and Procedure Manual)
(Bus, & Prof. Code §§ 4301 and 4306,5, subds. (a)-(d);
Cal, Code Regs,, title 16, § 1735.5, subds, (a) and (b))

21.  Respondents Vaiencia and Bacon East Pharmacy have subjected their Pharmacist
License and Pharmacy Permit, respectively, to disciplinary action for failing to maintain a written
policy and procedure manual for compounding pharmacy activities as required by Code
California Code of Regulations, title 16, section 1735.5, subdivisions (a) and {b). (Cal, Bus, &
Prof, Code §§ 4301 and 4306.5, subds. (a)-(d); Cal. Code Regs., title 16, § 1735.5, subds, (a) and
(b)). The circumstances are as follows: '

a,  Onoreabout July 16, 2013, during an inspection at Bacon East Pharmacy, a
Board inspector found, according to Respondent’s wrilten policy and procedure manual for
compounding, that their manuat had not been updated since June 2011, _

b.  During a previous inspection, conducted on or about October 17, 2011, the

Board identified this as an issue Respondent Bacon East Pharmacy must correct.

THIRD CAUSE FOR DISCIPLINE
(Failure to Maintain Records of Acquisition and Disposition)
(Bus, & Prof, Code §§ 4081, subd. (a); 4105; 4301,
and 4306.5, subds. (a)-(d); and Cal. Code Regs., titlo 16, § 1718)

22, Respondents Valencia and Bacon East Pharmacy have subjected their Pharmacist

License and Pharmacy Permit, respectively, to disciplinary action for failing to maintain records
accounting for the records of acquisition and disposition and the current inventory of dangerous

drugs as required by Business and Professlons Code sections 4081, subdivision (a), and 4105,

R
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(Cal. Bus, & Prof, Code §§ 4081, subd. (a); 4105; 4301; and 4306.5, subds. (a)-(d}; and Cal, Code
Regs,, title 16, § 1718), The circumstances are as follows:

a.  Onorabout July 16, 2013, during an inspection at Bacon East Pharmacy, a
Board inspector found that Respondents did not have accurate records of acquisition and/or
disposition fo account for an inventory shortage for 4,252 tablets of oxycodone 30 mg tablets,
Oxycodone is g Schedule IT controlled substance pursuant to Health and Safety Code section
11055, subdivision (b)1)(M), and a dangerous drug according to Business and Professions Code

seotion 4022 in that it can be lawfully dispensed only by prescription. '

FOURTH CAUSE FOR DISCIPLINE

(Failure to Maintain Security of Prescription Department)
(Bus. & Prof, Code §§ 4301 and 4306.5, subds. (a)-(c);
and Cal, Code Regs., title 16, § 1714, subd. (d))

23, Respondents Valencia and Bacon East Pharmacy have subjeeted their Pharmacist
License and Pharmacy Permit, respectively, to disciplinary action for failing to maintain the
security of the prescription department, including provisions for effective control against theft or
diversion of dangerous drugs and records for such drugs as required by Code California Code of
Regulations, title 16, section 1714, subdivision (d). {(Cal, Bus, & Prof, Code §§ 4301 and 4306.57,
subds, (a)~(c); and Cal, Code Regs., title 16, § 1714, subd. (d)). The circumstances are as follows:

a.  Onorabout July 16, 2013, during an inspection at Bacon East Pharmacy, a
Board inspector found that Respondents had an inventory shortage (purchases/acquisitions greater
than sales/disposition) of 4,252 {ablets of oxycodone 30 mg tablets, Oxycodone is a Schedule 11
controlled substance pursuant to Health and Safety Code section 11055, subdivision (b)(1)(M),
and a dangerous drug according to Business and Professions Code section 4022 in that it can be
lawfully dispensed only by preseription.
FIFTH CAUSE FOR DISCIPLINE

(Failure to Notify of Change of Ownership)
(Cal. Code Regs., title 16, § 1709, subds. (&) and (b))

24, Respondents Valencia, Bacon East Pharmacy, and Boles Medlcal Center Pharmacy

have subjected thelr Pharmacist License and Pharmacy Perntits, respectively, io disciplinary

10
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Boies Medical Center Pharmacy continued to operate without submitting change in ownership

action for failing to notify the Board regarding a change in the ownership of the pharmacies.
(Cal. Code Regs., title 16, § 1709, subds. (a) and (b)), The circumstances are as follows:

a.  The Respondent pharmacies were formerly owned by Jamil Harb, unti] his
passing on January 4, 2015, Following Mr. Harb’s passing, his widow inherited ownership of the
pharmacies. .

b.  Between January 4, 2015 and April 15, 2015, Bacon East Pharmacy and Bojes
Medical Center Pharmacy continued to operate but Respondents failed to submit change in
ownership applications, based on the transfer of ownership from Jamil Harb to his widow, or
request a temporary permif from the Beard,

SIXTH CAUSE FOR DISCIPLINE

(Unlicensed Activity)
(Bus. & Prof, Code § 4110, subds. (a) and (b))

25, Respondents Bacon East Pharmacy and Boies Medical Center Pharmacy have
subjected their Pharmacy Permits to disciplinary action for operating without a license. (Bus, &
Prof, Code § 4110, subds. (a) and (b)), The circumstances are as follows:

8, Upon the Januvary 4, 2015 passing of Jamil Harb, the former owner of Bacon
Fast Pharmacy and Boies Medical Center Pharmacy, the permits the Board issued to those

pharmacies expired. Between January 4, 2015 and April 15, 2015, Bacon East Pharmacy-and

applications or requesting a temporary permit from the Board, During this petied of time
(between January 4, 2013 and April 15, 2015), these phartmacies were operating without a license,
PRAYER

WHERBFORE, Complainant requests that a hearing be held on these matters, and that
following the hearing, the Board of Pharmacy i‘ssue.a decision;

I, Revoking or suspending Pharmacist License Number RPH 30913, issued to
Respondent David Anthony Valencia, _

2. Revoking or suspending Pharmacy Permit Number PHY 50632, issued to Respondent

Bacon East Pharmacy;

11
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3,  Revoking or suspending Pharmacy Permit Number PHY 51468, issued to Respondent
Boies Medical Center Pharmacy;

4,  Ordering Respondents David Anthony Valencia, Bacon Bast Pharmacy, and Boles
Medical Center Pharmacy to pay the Board of Pharmacy the reasonable costs of the investigation
and enforcement of this case, pursuant to Business and Professions Code section 125.3; and

5, Taking such other and further action as deemed necessary and proper.

DATED:

(OR)S™

SF2014902527

Board of Pharmacy

Department of Consumer Affairs
State of California

Complalnont
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KAMALA D, HARRIS
Attorney General of California
THANN SOKOLOFF
Bupervising Deputy Attornsy General
CARTER OTT
Deputy Attorney General
State Bar No, 221660
1515 Clay Street, 20th Floor
P.O, Box 70550
Qakland, CA 94612-0550
Telephone: (510) 622-2215
Facsimile; (510) 622-2270
E-mail; Carter.Ott@doj.ca.gov
Attorneys for Complainant

BEFORE THE
_ BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 5221
DAVID ANTHONY VALENCIA,
AJK.A, DAVID VALENCIA,
505 Alameda Drive, ACCUSATION
Livermore, CA 94551
Pharmacist License No, RPH 30918,

and

BACON EAST PHARMACY
2425 Fast Sireet, Suite 5
Concord, CA 93420
Pharmacy Permit No, PHY 50632

Respondents,

Complaihant alleges:
PARTIES

1, Virginia Herold (Complainant) brings this Accusation solely in her official capacity

as the Executive Officer of the Board of Pharmacy, Department of Consumer Affairs;
2, Onorabout June 14, 2011, the Board of Pharmacy {ssued Pharmaey Permit Number

PHY 50632 to Respondent Bacon East Pharmacy (Respondent Pharmacy), The Pharmacy Permit

ACCUSATION
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was in full force and effect at all times relevant to the charges brought in this Accusation and will
expire on June 1, 2015, unless renewed,

3, Onorabout July 27, 1977, the Board of Pharmacy issued Pharmacist License
Number RPH 30915 to Respondent David Ahthon_y Valencia {(Respondent Pharmacist). The
Pharmacist License was in full force and effect at all times relevant to the charges brought herein
and will expire on November 30, 2015, unless rengwed. Respondent Pharmacist is and has been
the Pharmacist-in-Charge since March 11, 2013,

JURISDICTION

4, This Accusation is brought before the Board of Pharmacy (Board), Department of
Consumer Affairs, under the authotity of the following laws. All section references are to the
Business and Professions Cade unless otherwise indicated.

5. Section 2764 of the Code provides, in part, that the expiration of a license shall not
deprive the Board of jurisdiction to proceed with a disciplinary proceeding against the licensee or
to render a decision imposing discipline on the license. |

REGQULATORY PROVISIONS

6.  Seetion 4081 of the Code states in relevant part;

“(a) All records of manufacture and of sale, acquisition, or disposition of dangerous drugs
or dangerous devices shall be at all times dyring business hours open to inspection by authorized
officers of the law, and shall be preserved for at least three years from the date of making. A
current [nventory shall be kept by every manufacturer, wholesaler, pharmacy, veterinary
food-animal drug retailer, physician, dentist, podiatrist, veterinarian, laboratory, clinic, hospital,
institution, or establishment hoiding a currently vatid and unrevoked certificate, license, permit,
registration, or exemption under Division 2 (commencing with Section 1200) of the Health and
Safety Code or under Part 4 (commencing with Section 16000) of Division 9 of the Welfars and
Institutions Code who maintaing a stock of dangerous drugs or dangorous devices.”

i
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‘and (c) be kept on the licensed premises.

7. Bection 4105 of the Code statés:

“(a) All records or other documentation of the acquisition and disposition of dangerous
drugs and dangerous devices by any entity licensed by the board shail be retained on the licensed
premises in a readily retrievable form. |

“(b) The licensee may remove the original records or documentation from the licensed
premises on a temporary basis for license-related purposes. However, a duplicate set of those
records or other documentation shall be retained on the licensed premises,

“(¢) The records required by this section shall be retained on the licensed premises for a
period of three years from the date of making,

“(d) Any records that are maintained electronically shall be maintained so that the
pharmacist-in-charge, the pharmacist on duty if the pharmacist-in-charge. is not on duty, or, in the
case of a veterinary food-animal drug retailer or wholesaler, the designated representative on
duty, shall, at all times during which the iicensed premises are open for business, be able to
produce a hard copy and electronic copy of ali records of acquisition or disposition or other drug
or dispensing-related records maintained electronicaily.

“(e)(1) Notwithstanding subdivisions (a), {(b), and {c), the board, may upon written request,

grant to a {icensee a walver of the requirements that the records described in subdivisions (a), (b),

“(2) A waiver granted pursnant to this subdivision shall not affect the board's authority
under this section or any other provision of this chapter. _

“(f) When requested by an authorized officer of the law or by an authorized representative
of the board, the owner, corporate officer, or manager of an entity licensed by the board shall
provide the board with the requested records within three business days of the time the request
was made, The entity may request in writlng an extension of this timeframe for a period notic
exceed 14 calendar days from the date the records were requested. A request for an extension of
time is subject to the approval of the board. An extension shall be deemed approved if the board
fails to deny the exiension request within two business days of the time the extension request was

made directly to the board.”

ACCusATION
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8. Section 4301 of the Code states in televant part:
“The board shall take action against any holder of a license who is guilty of unprofessional

conduct . ... Unprofessional conduct shall.include, but is not limited to, any of the following:

“(0) Violating or attempting to vielate, directly ot indirecily, or assisting in or abetting the
violation of or conspiring to violate any provision or term of this chapter or of the applicable
federal and state laws and regulations governing pharmacy, including regulations established by
the board or by any other state or federal regulatory agency,

9. Section 43065 of the Code states;

“Unprofessional conduct for a pharmacist may Include any of the following:

“(a) Acts or omissions that involve,‘in whole or in part, the inappropriate exercise of his or
her education, training, or experience as a pharmacist, whether or not the act or omission arises in
the course of the practice of pharmacy or the ownership, management, administration, or
operation of & pharmacy or cther entity licensed by the board.

“(b) Acts or omissions that involve, in whole or in part, the failure to exercise ar implement
his or her best professional judgment or corresponding responsibility with regard to the
dispensing or furnishing of controlled substances, dangerous drugs, or dangerous devices, or with
regard to the provision of services.

“(c) Acts or omissions that involve, in whole or in part, the failure to consult appropriate
patient, prescription, and other records pertaining to the performance of any pharmacy function,

“(d) Acts or cmissions that involve, in whole or in part, the failure to fully maintain and
retain appropriate patient-specific information pertaining to the performance of any pharmacy
function.” '
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STATUTORY PROVISIONS

10.  Code of Regulations, title 16, section 1707.2 states, in relevant part:

“(b)(1) In addition to the obligation to consult set forth in subsection (a), a pharmacist shall
provide oral consultation to his or her patient or the patient's agent in any care setting in which
the patient or agent is present:

“(A) whenever the prescription drug has not previously been dispensed to a patient; or

11, Code of Regulations, title 16, section 1714 states, in relevant part:

“.

“(d) Each phal'macist.while on duty shall be responsible for the security of the prescription
department, including provisions for effective control against thett or diversion of dangerous
drugs and devices, and records for such drugs and devices. Possession of & key to the pharmacy
where dangerous drugs and conirolled substances are stored shall be restricted to a pharmacist,

12.. Code of Regulations, title 16, section 1718 states, in relevant part:

“Current Inventory” as used in Sections 4081 and 4332 of the Business and Professions
Code shall be considered to include complete accountabllity for all dangerous drugs handled by
gvery licensee enumerated in Sections 4081 and 4332,

“The controlled substances inventories required by Title 21, CFR, Section 1304 shall be
available for inspection upon request for at least 3 years after the date of the inventory,”

13.  Code of Regulations, title 16, section 1735,5 states, in relevant part;

“(a) Any pharmacy engaged in compounding shall maintaiﬁ a written policy and procedure
manual for compounding that establishes procurement procedures, methodologies for the
formulation and compounding of drugs, facilitfes and equipment cleaning, maintenance,
operation, and other standard operating procedures related to compounding,
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“(b) The polioy and procedure manual shall be reviewed on an annual basis by the
pharmacist-in-charge and shall be updated whenever changes in processes are implemented,
»
COST RECOVERY
14, Section 125.3 of the Code provides, in relevant part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and

enforcement of the case.

CAUSES FOR DISCIPLINE

FIRST CAUSE FOR DISCIPLINE
(Failure to Consult)
(Cal, Bus, & Prof. Code §8§ 4301 and 43065, subds. {a)-(c);
Cal. Code Regs,, title 16, § 17072, subd. (b)(1}(A))

15, Respondent Pharmucist and Respondent Pharmacy have subjected their Pharmacist

License and Pharmacy Permit, respectively, to disciplinary action for failing to consult as
required by Code California Code of Regulations, title 16, sectibn 1707.2, subdivision (bY(1)(A).
(Cal, Bus, & Prof. Code §§ 4301 and 4306.5, subd. (a)-(c); Cal. Code Regs., title 16, § 1707.2,
subd. ()(1)(A)). The circumstances are as follows:

‘ a.  Onorabout July 16, 2013, during an inspection at Bacon East Pharmacy, a
Board inspecter interviewed a phartnacy clerk whe stated he identified prescriptions requiring
consultation by a pharmacist by looking for a “consult” stamp on the receipt. However, this
prooess was not being executed by the pharmacy staff, as the Board inspector identified three (3)
new prescriptions which were not stamped with “sonsult” on the receipt.

b.  During a previous inspection, conducted on or about October 17, 2011, the
Board identified this as an issue Respondents must correct,
it
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SECOND CAUSE FOR DISCIPLINE
(Faifure to Maintain Written Policy and Procedure Manual)
(Cal. Bus. & Prof. Code §§ 4301 and 4306.5, subds. (a)~(d);
Cal. Code Regs,, title 16, § 1735.5, subds. (a) and (b))

16.  Respondent Pharmacist and Responcdent Pharmacy have subjected their Pharmacist
License and Pharmacy Permit, respectively, to disciplinary action for failing to maintain a written
policy and procedure manual for compounding pharmacy activities as required by Code
California Code of Regulations, title 16, section 1735.5, subdivisions (a) and (b). {Cal. Bus, &
Prof. Code §§ 4301 and 4306.5, subds, (a)-(d); Cal. Code Regs,, title 16, § 1735.5, subds, (a) and
{b)). The circumstances are as follows:

. Ounorabout July 16, 2013, during an inspection at Bacon East Pharmacy, a
Board inspector found, according to Respondent’s written policy and procedure manual for
compounding, that their manual had not been updated since June 2011,

b.  During a provious inspection, conducted on or about October 17, 2011, the

Board identified this as an issue Respondents must correct.

THIRD CAUSE FOR DISCIPLINE
(Failure to Maintain Records of Acquisition and Disposition)
(Cal. Bus, & Prof, Code §§ 4081, subd. (a); 4105; 4301;
and 4306.5, subds. (&)-(d); and Cal, Code Regs., title 16, § 1718)

17.  Respondent Pharmacist and Respondent Pharmacy have subjected their Pharmacist

License and Pharmacy Permit, respectively, to disciplinary action for failing to maintain records
accounting for the records of acquisition and disposition and the current inventory of dangerous
drugs as required by Business and Professions Code sections 4081, subdivision (a), and 4103,
(Cal, Bus. & Prof, Code §§ 4081, subd. (a); 4105; 4301; and 4306,5, subds, (a)-{d); and Cal,
Code Regs., title 16, § 1718). The circumstances are as follows:

a.  Onorabout July 16, 2013, during an inspection at Bacon East Pharmacy, a
Board inspecter found that Respondents did not have accurate records of acquisition and/or
disposition to account for an inventory shortage for 4,252 tablets of oxycodone 30 mg tablets,
Oxycodone is a Schedule IT controlled substance pursuant to Health and Safety Code section
11055, subdivislon (b)(1)}(M), and a dangerous drug according to Business and Professions Code

section 4022 in that it can be lawfully dispensed only by prcscriptibn.
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FOURTH CAUSE FOR DISCIPLINE
(Failure to Maintain Security of Prescription Department)
{Cal. Bus. & Prof. Code §§ 4301 and 4306,5, subds. (a)-(c);
and Cal. Code Regs,, title 16, § 1714, subd. (d))

I8  Respondent Pharmacist and Respondent Pharmacy have subjected their Pharmaclst

License and Pharmacy Permit, respectively, to disciplinary action for failing to maintain the
security of the prescription department, inchuding provisions for effective control against theft or
diversion of dangerous drugs and records for such drugé as required by Code California Code of
Regulations, title 16, section 1714, subdivision (d). {Cal. Bus. & Prof, Code §§ 4301 and 4306.3,
subds, (a)-{c); and Cal, Code Regs., title 16, § 1714, subd. (d)). The circumstances are as
follows:

a. On crabout July 16, 2013, during an inspection at Bacon East Pharmacy, a
Board inspector found that Respondents had an inventory shortage (purchases/acquisitions
greater than sales/disposition) of 4,252 tablets of oxycodone 30 mg tablets, Oxycodone is a
Schedule IT controlied substance pursuant to Health and Safety Code section 11055, subdivision
(B)(1)(M), and a dangerous drug according to Business and Professions Code section 4022 in that
it can be lawfully dispensed only by prescription.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on these matters, and that
following the hearing, the Board of Pharmacy issue a decision;

1. Revoking or suspending Pharmacist License Number RPH 30915, issued to
Respondent David Anthony Valencia;

2. Revoking or suspending Pharmacy Permit Number PHY 50632, Issued to Respondent
Bacon Bast Pharmacy; -
it
il
I
it
i

ACCUSATION

CasENo, 5221




LR =R B T = N ¥ T N S0 S N S,

MMNNNNH!——LH_‘—I_—AD—I—H

[ S R o
(=R B

i
Wi

3. Ordering Respondents David Anthony Valencia and Bacon East Pharmacy to pay the
Board of Pharmacy the reasonable costs of the investigation and enforcement of this case,
pursuant to Business and Professions Code section 125,3; and

4. Taking such other and further action as deemed necessary and proper.

- hY
DATED: C?/ i) //L/ /) eeadnien
1 / VIRGINIA HEROLD 7

Executive’Officer
Board of Pharmacy
Department of Consumer Affatrs
State of California
Complainant

SF2014902527
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