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DECISION AND ORDER

The attached Proposed Decision of the Administrative Law Judge is hereby adopted
by the Board of Pharmacy, Department of Consumer Affairs, as its Decision in this matter,
This decision shall become effective on June 19, 2015.

It is so ORDERED on May 20, 2015,
BOARD OF PHARMACY

DEPARTMENT OF CONSUMER AFFAIRS.
STATE OF CALIFORNIA
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By
STAN C. WEISSER
Board President



BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke Case No. 5211
Probation of:

OAH No. 2014120160
ROBERT WAYNE BLACKBURN,

Pharmacist License No. RPH 30586

Respondent.

PROPOSED DECISION

Kimberly J. Belvedere, Administrative Law Judge, Office of Administrative
Hearings, State of California, heard this matter on March 16, 2015, in San Diego, California.

Rita M. Lane, Deputy Attorney General, Office of the Atforney General, represented
complainant, Virginia Herold, Executive Officer, Board of Pharmacy, Department of
Consumer Affairs, State of Californta,

Jeffrey J, Czech, Attorney at Law, represented respondent, who was present
throughout the administrative hearing.

The record remained open to permit the parties to file additional documents. The
matter was submitted on April 3, 2013,

SUMMARY

Respondent received his pharmacist license in 1990. In 2003, the board revoked his
license, stayed the revocation, ordered reimbursement of costs to the board, and placed
respondent on probation for three years due to multiple sustained allegations of misconduct.

Complainant filed an accusation and petition to revoke probation in 2006 and again in
2011, Each accusation alleged misconduct that was the same or similar to the misconduct
sustained in the 2003 disciplinary matter. The board denied respondent’s petition for early



termination of probation in 2010. As a condition of probation in the 2011 matter, respondent
agreed to pay the remaining balance of $49,078 in costs to the board that he previously
agreed to pay in the 2006 matter, and $10,000 in costs to the board for the 2011 matter.
Respondent was also required to initiate an ethics course and furnish proof to the board that
he completed 50 hours of community service by the end of 2014.

Insufficient evidence established that respondent violated the reporting requirement
with respect to his community service obligation. A preponderance of the evidence did
establish that respondent failed to initiate an ethics course and failed to pay the remaining
balance of $50,201.63 in costs to the board. '

Respondent has demonstrated that he is not a good candidate for probation, and
revocation of respondent’s license is warranted.

FACTUAL FINDINGS

1. On April 30, 1990, the board issued Pharmacist License No. RPH 30586 to
respondent. Respondent’s license expires on April 30, 2015, unless renewed, suspended, or
revoked.

2. Respondent is currently on probation from a prior disciplinary matter, Case
No. 4015, and subject to certain terms and conditions.

3. On July 14, 2014, complainant signed the Petition to Revoke Probation,
alleging that respondent failed to reimburse the board costs, in violation of condition no. 8.
Complainant amended the petition at the commencement of this administrative hearing to
add two new causes to revoke probation. The document amending the petition was admitted
as Exhibit 14, and the amendments were read into the record.

The second cause to revoke probation alleged that respondent failed to submit proof
to the board that he completed 50 hours of community service by the end of 2014, in
violation of condition no. 17.

The third cause to revoke probation alleged that respondent failed to initiate a course
in ethics by the end of 2014, in violation of condition no. 22.

4, The record was held open to permit respondent to submit documentary
evidence in response to the second and third causes to revoke probation. Respondent
submitted a five-page trial brief and two one-paged attachments. The trial brief was marked
as Exhibit A. Respondent’s proof of community service was marked as Exhibit B. Ane-
mail regarding respondent’s enrollment in ethics school was marked as Exhibit C. Exhibit A
was admitted as argument only, and Exhibits B and C were admitted for all purposes.
Complainant’s response to respondent’s trial brief was marked as Fxhibit 15 and admitted as
argument only.
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License History
2003 ACCUSATION

3. On February 12, 2003, Patricia F. Harris, the board’s Executive Officer at that
time, signed the Third Amended Accusation in Case No. 2421, The accusation alleged that
respondent was subject to disciplinary action because he (1) failed to make records available
for inspection; (2) failed to maintain a current drug inventory; (3) permitted dangerous drugs
and controlled substances to be received by non-licensed personnel; (4) acted as a wholesaler
without a license; (5) failed to ensure compliance with all laws; and (6) submitted a false
certification of an inventory of dangerous drugs.

6. Following an administrative hearing, the board issued a decision and order
revoking respondent’s license, staying the revocation, and placing respondent on probation
for a period of three years,! The order became effective on September 10, 2003.
Respondent’s probation included terms that required respondent to obey all laws (condition
no. 1); notify all present and future employers of the discipline imposed in Case No. 2421
(condition no. 6); notify the board in writing within ten days of a change in employment
(condition no. 12); and reimburse the board its costs of investigation and prosecution in the
amount of $6,744.00 (condition no. 9.)

2006 ACCUSATION AND PETITION TO REVOKE PROBATION

7. On February 22, 2006, Patricia F. Harris signed the Accusation and Petition to
Revoke Probation in Case No. 2784. The accusation alleged that respondent was subject to
disciplinary action because he (1) obtained drugs without a permit and (2) acted as a
wholesaler without a license.

The Petition to Revoke Probation alleged that respondent failed to obey all laws, as
required by condition no. 1 of his probation; failed to notify his employer of the discipline
imposed in Case No. 2421, as requited by condition no. 6 of his probation; and failed to
notify the board within ten days of obtaining new employment, as required by condition no.
12 of his probation, , ' '

8. Respondent signed a Stipulated Settlement and Disciplinary Order to resolve
the matter, and the board adopted the settlement on March 26, 2007. The board issued a
decision and order, effective April 25, 2007, revoking respondent’s license, staying the
revocation, and placing respondent on probation for a period of three years, Respondent’s
- probation included a term that prohibited him from supervising interns, serving as a
consultant, or acting as a pharmacist-in-charge for any entity engaging in activities for which
a wholesaler permit was required (condition no. 7). Respondent’s probation also included a

! All allegations in the accusation were sustained except the allegation that respondent
submitted a false certification of an inventory of dangerous drugs.
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requirement that respondent reimburse the board its costs of investigation and prosecution in
the amount of $49,078 (condition no. §).2

Condition No. 14 of respondent’s probation provided that, if respondent failed to
comply with any terms and conditions of probation, the board shall have continuing
jurisdiction over respondent and probation shall automatically be extended until all terms and
conditions have been satisfied.

9, Between March 26, 2007, and October 21, 2010, respondent made five
payments of $500 and one payment of $250 to the board. As of April 25, 2010, respondent
had an outstanding balance of $46,328. Because the costs were not paid in full by the date
respondent’s probation would have terminated, his probation automatically extended.

2010 PETITION FOR EARLY TERMINATION OF PROBATION

10.  On February 10, 2010, respondent filed a Petition for Early Termination of
Probation. Respondent requested that the board waive the balance of $46,328 in costs
remaining from Case No. 2784,

11.  Following an administrative hearing, the board issued a decision and order that
became effective on January 21, 2011, removing the condition that prohibited respondent
from supervising interns, serving as a consulfant, or acting as a pharmacist-in-charge for any
entity engaging in acfivities for which a wholesaler permit is required (condition no. 7). The
board did not find good cause to waive the remaining balance of $46,328. The board
concluded that respondent waived his right to object to the costs of investigation and
prosecution because he agreed to that amount as a condition of his probation to resolve the
prior accusation and petition to revoke probation. '

12. On December 22, 2010, the board sent respendent a letter ordering respondent -
to pay the board $1,000 per month until his payment obligation of $46,328.00 was met. The
board also reminded respondent that he would remain on probation until all conditions of
probation were satisfied.

13.  Respondent made a payment of $1,000 on May 6, 2011, and another on July
13, 2011, leaving an unpaid of $44,328.00.

2011 ACCUSATION AND PETITION TO REVOKE PROBATION — CASE NO. 4015

14.  On December 1, 2011, complainant signed an Accusation and Petition to
Revoke Probation in Case No. 4015. The Accusation alleged that respondent was subject to
disciplinary action because he (1) engaged in unprofessional conduct when he sold
dangerous drugs to a wholesaler that was not under common ownership or control while

* This amount reflected a $6,744.00 offset for costs already paid by respondent in
Case No. 2421.
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respondent was pharmacist-in-charge, and (2) furnished dangerous drugs without a
prescription to a company that was not licensed as a wholesaler.

The Petition to Revoke Probation alleged that respondent violated the terms and
conditions of probation imposed in Case No. 2784, in that he failed to: obey all laws
(condition no. 1); notify his employer of the discipline imposed in Case No. 2784 (condition
no. 6); submit quarterly reports after July, 2010 (condition no. 2); pay probation monitoring
costs (condition no. 9); pay the costs of investigation (condition no. 8); and comply with
probation (condition no. 14).

15.  An administrative hearing was set for May 21, 2013. Respondent appeared
with counsel.®> The parties reached a settlement and placed it on the record. After the written
stipulation was prepared, respondent refused to sign the stipulation, Complamant brought a
Motion to Enforce the Settlement.

16.  The board issued a decision and order, effective December 6, 2013, granting
complainant’s motion. The board based its order on the transcript of the hearing, which
contained the terms of the settlement agreement. The board revoked respondent’s license,
stayed the revocation, and placed respondent on probation for a period of four years.

17.  The terms and conditions of respondent’s probation required him to:
reimburse the board its costs of investigation and prosecution in the amount of $44,328
remaining from case no. 2784 within 30 days of the effective date of the decision, and an
additional $10,000 for the costs incurred in prosecuting Case No. 4015 under a payment plan
approved by the board {condition no. 8); submit to the board for prior approval within sixty
days of the effective date of the decision and order, a community service program in which -
respondent shall provide free-health care related services for a total of 200 hours, or 50 hours
per year, for each year of probation (condition no. 17); enroll in a course in ethics approved
in advance by the board within 60 days of the effective date of the decision and order, and
initiate the course during his first year of probation (condition no. 22).

Violations of Probation
PAYMENT OF COSTS — CONDITION NO. 8

18.  Enforcement analyst, Jane Russell, testified at the hearing. Ms. Russell was
assigned to monitor respondent’s probation in Case No. 4015.

19, The board sent respondent a letter on November 25, 2013, ordering him to
report in person to the enforcement office on December 9, 2013. At that meeting, board
personnel discussed all the terms and conditions of respondent’s probation with him.
Respondent signed a declaration indicating that he understood the terms and conditions.

3 Jeffrey Czech was also respondent’s counsel at the August 23, 2013, hearing.



20.  On December 17, 2013, a series of e-mail exchanges began between Ms.
Russell and respondent. Ms. Russell reminded respondent that the remaining balance in
Case No. 4015 had to be paid in full by January 6, 2014, On January 8, 2014, respondent
requested a 30-day extension to submit payment. The board granted him a 30-day extension.
Respondent did make two payments in 2014. The remaining balance of the costs from case
n0. 2784 is $42,328.00.

21.  Ms. Russell also advised respondent that he could enter into a payment plan
with respect to the remaining balance owed. Respondent asked for a payment plan of $100
per-month, with a balloon payment at the end of his probation. On January 8, 2014, the
board denied respondent’s request to make payments of $100 per month in Case No. 2784,
and ordered him to pay $212.77 per month, with a final payment of $212.58. Respondent
made multiple payments between January, 2014, and February, 2015 in various amounts,
The remaining balance of the $10,000 in costs ordered in case no. 4015 is §7,873.63.

22.  According to Ms. Russell, the total amount of respondent’s unpaid balance for
both cases is $50,201.63. Respondent does not dispute that amount, Respondent testified,
however, that he cannot afford to pay the costs because he has been unable to find work in
his field because of his probationary status.

23.  Joan Coyne is a supervising inspector for the board of pharmacy, and testified
at the hearing as a rebuttal witness for complainant. She is the supervisor for the unit that
investigates probation violations and monitors probationers to ensure compliance. Ms.
Coyne estimated that 90 percent of licensees on probation are employed in pharmacies.

24, Complainant established by a preponderance of the evidence that respondent
violated condition no. 8.

COMMUNITY SERVICE — CONDITION NO. 17

25, Respondent sent an e-mail to Ms. Russell on January 6, 2014, asking for prior.
approval to complete his community service at a non-profit organization. A subsequent e-
mail from Ms. Russell to respondent confirmed that he did receive approval to complete
community service at a non-profit organization.

26,  Inane-mail from Ms. Russell to respondent dated March 4, 2014, she
applauded respondent for complying with several terms of his probation. One of those terms
was quarterly reporting.

27.  Respondent’s Exhibit B, which shows respondent’s completed community
service hours, bears the signature of Bruce Henderson, President of Telehealth Medical
Group. The printout reflects that respondent exceeded the required 50 hours of community
service for calendar year 2014. After receiving Exhibit B, complainant accepted Exhibit B as
proof of eompletion of respondent’s community service, but noted that it was not provided to
the board in a timely manner, as required by condition no. 17,
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28.  Respondent testified that he sent proof of compliance to the board. Ms,
Russell testified that the board did not receive proof that respondent completed 50 hours of
community service for the calendar year 2014. Both positions are equally plausible.

29, It seems unlikely that respondent would gain approval for community service
and report his community service in quarterly reports, but then not provide proof to the board
that his community service was actually completed.

30.  Complainant did not establish by a preponderance of the evidence that
respondent violated condition no. 17. '

ETHICS COURSE — CONDITION NO. 22

31.  Ms. Russell confirmed that respondent did provide proof of enrollment in an
approved ethics course, but never initiated the course. The first portion of the course is 22
hours, taken on weekends. Initiating the course meant that respondent must have taken the
first portion of the course by December 6, 2014. ’

32. Respondent admitted that, although he enrolled in an ethics course within sixty
days of December 6, 2014, he did not initiate the course as required by condition no. 22.
Respondent said he does not have the money to pay the$2,000 course cost.

33, Complainant established by a preponderance of the evidence that respondent
violated condition no. 22,

Respondent’s Testimony and Other Evidence

34, Respondent has been unable to find full-time work since 2009, despite filling
out over 300 job applications. Respondent attributed his inability to find work to his
probationary status.

35.  The resume respondent submitted with his Petition for Early Termination of
Probation contained his work history prior to 2010. Respondent confirmed in his testimony
that his resume was accurate. The resume, in conjunction with respondent’s testimony,
reflects that from 2007 to 2010, respondent worked at Community and Mission Hospitals in
Huntington Park as Director of Pharmacy Services. Respondent earned $16,000 per month.
From 2005 to 2010, respondent worked at Advocate Rx as a Pharmacy Consultant. He
earned approximately $80 an hour for the days that he performed services. Between 2005
and 2010, respondent earned a total of $30,000 from Advocate Rx.

36.  Respondent testified that, since 2010, he has held some part-time and ,
consulting positions. From 2012 to 2013, respondent worked at Marsh International. Marsh
International provides various services to health care facilities. Respondent performed
analysis for the company by going to hospitals and developing action plans to help Marsh
Implement their action plans. Respondent performed several jobs for Marsh, and earned a



total of about $10,000.00. He still works for Marsh, but has not been called to perform any
services since 2013.

At the end of 2013, respondent was hired at First Health Care Management Group as
a supervisor for ancillary services. First Health manages surgery centers, and assists with
purchasing materials. Respondent worked there for approximately four months and earned
$2,500.00 per month.

37.  Respondent currently volunteers at Telehealth Medical Group under the
supervision of Dr. Brian Henderson. Telehealth Medical Group is a telemedicine consulting
company. Respondent is the coordinator for pharmacy services. He volunteers 20 to 40
hours per week.,

38.  Respondent also currently works as the Vice President of Pharmacy
* Operations at Rady Children’s Hospital, an unpaid position.

39.  Respondent’s wife is a principal with the Orange County Department of
Education. Her income is between $120,000 and $130,000 a year. Respondent lives with his
wife, and the house is in her name.

40.  Respondent asserts that he cannot pay the costs previously ordered by the
board because he cannot find work, and believes that his probation should be terminated.
Respondent only agreed to pay the costs in the earlier disciplinary matter because he thought -
he would be able to work.

LEGAL CONCLUSIONS

Cause Exists to Revoke Respondent’s Probation

1. The burden of proof for all of the allegations made in the Petition to Revoke
Probation rests upon the Board and requires the Board to prove the allegations in the
Amended Petition by a preponderance of the evidence.

2. Business and Professions Code, section 4300, subdivision (a)(1), provides that
every license issued may be suspended or revoked. The suspension or revocation of a license
to engage in a profession is not penal; its purpose is to protect the public from incompetence
and lack of integrity in those practicing the profession. The business of compounding
prescriptions and selling drugs is intimately connected with, and has a vital relationship to,
the health, safety, and welfare of the public. Public safety must be regarded as superior to
private rights. (Brodsky v. California State Board of Pharmacy (1959) 173 Cal.App.2d 680,
688-689.)
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3. The board also has the authority, under condition no. 14 of respondent’s
probation in Case No. 4015, to revoke probation and carry out the disciplinary order that was
stayed in the earlier disciplinary proceeding.

4, Cause exists to suspend or revoke respondent’s license based on a violation of
condition no. 8 of respondent’s probation, and to reimpose the order of revocation of
respondent’s license that was stayed in Case No. 4015.

5. Cause does not exist to suspend or revoke respondent’s probation based on a
violation of condition no. 17.

6. Cause exists to suspend or revoke respondent’s license based on a violation of
condition no. 22 of respondent’s probation, and to reimpose the order of revocation of
respondent’s license that was stayed in Case No. 40135.

Respondent’s Statutory and Constitutional Arguments Regarding Cost Recovery

7. Respondent argued that all penalties and costs from prior disciplinary matters
should be waived. Respondent made several statutory and constitutional arguments in
support of his argument.

) Respondent argued that an award of costs “must” be enforced as set forth in the
Business and Professions Code, section 125.3, subdivision (e), and that section 125.3 bars an
administrative agency from “using its own licensing statutes as a collection device” because
a licensing agency is “not a court of competent jurisdiction.” (Exhibit A, at p. 2.)
Respondent is incorrect.

Business and Professions Code, section 125.3, subdivision (e), provides:

(¢) Where an order for recovery of costs is made and timely
payment is not made as directed in the board’s decision, the
board may enforce the order for repayment in any appropriate
court. This right of enforcement shall be in addition to any
other rights the board may have as to any licentiate to pay costs.

(Bus. & Prof. Code, § 125.3, subdivision (e) [emphasis added].) The board has the right
pursuant to Business and Professions Code, section 4300, subdivision (a)(1), and under
condition no. 14 of respondent’s probation, to revoke probation and carry out the disciplinary
order that was stayed in the earlier disciplinary proceeding. This right is in addition to the
board’s right to enforce the order for repayment of costs in any appropriate court, The
instant matter is not a “collections device.” It is a petition to revoke probation properly
before the board. Nothing in section 125.3 limits the board’s authority to bring a petition to
revoke probation based, in part or in whole, on respondent’s failure to comply with an order
to pay costs as a condition of probation.



Furthermore, respondent argues that the board must consider hardship in determining
whether respondent can pay previously ordered costs, and revocation should not follow from
“the mere non-payment” of those costs. (Exhibit A, at p.3.) Again, this position is incorrect.
This matter is not about the “mere non-payment” of costs. If is about professional
misconduct in 2011 that resulted in a disciplinary order subjecting respondent to various
terms and conditions of probation, and respondent’s failure to comply with three of those
terms and conditions. Complainant is not asking for costs in connection with this
proceeding, so the hardship provision contained in section 125.3 does not require a new
determination of whether previously ordered costs were reasonable.

Moreover, as the board noted in its decision and order denying respondent’s petition
for early termination of probation, respondent waived any ability to challenge the
reasonableness of the costs in connection with the 2006 disciplinary matter because he
agreed to the amount by stipulation. In the 2011 matter, respondent — with the same attorney
that represents him in the current matter — placed settlement terms on the record agreeing
again to pay the costs for the 2006 matter, in addition to $10,000 in costs for the 2011 matter.

Respondent blamed his failure to comply with the terms and conditions of probation
on his inability to find work in his profession because of his probationary license status.
Respondent argued that because he cannot find work in order to pay the ordered costs, the
board’s probationary terms and conditions exceed the powers of the agency and violate both
the federal and state constitution.

Respondent’s arguments are without merit. The board has a duty to investigate
allegations of professional misconduct and monitor probationary licensees in order to protect
the public. Holding a license is a privilege, not a fundamental right. No person can acquire a
vested right to continue, when once licensed, in a business, trade or occupation which is
subject to legislative control under the police powers of the state. (Kenneally v. Medical
Board (1994 27 Cal.App.4th 489, 497.)

Evaluation

8. Respondent contends that the “present allegations and proceedings can be
boiled down to money.” This contention is not supported by the record.

Respondent is not on probation today because of the misconduct underlying the 2003
matter, Respondent paid the costs ordered by the board in connection with the 2003 matter.
But, respondent violated several non-monetary probationary terms specifically put in place
so the board could monitor him and protect the public. Respondent’s violation of those terms
resulted in the 2006 petition to revoke probation. In addition to the non-monetary probation
violations alleged in the 2006 matter, an accusation alleged rew instances of misconduct that
were the same or similar to the type of misconduct alleged in the 2003 matter. Respondent
signed a Stipulated Settlement and Disciplinary Order admitting the truth of all allegations in
both the petition to revoke probation and the accusation, and agreed to pay the board

10



reasonable costs of $49,078 for the investigation and costs associated with the new
allegations of misconduct.

In 2011, new allegations of misconduct were alleged in an accusation that were the
same or similar to the allegations in the 2003 and 2006 matters, along with several non-
monetary probation violations in addition to the failure to pay the previously ordered costs.
Respondent found himself on probation again, and as a result, was ordered to pay additional
costs in connection with the new allegations of misconduct.

In the present matter, there are no new allegations of misconduct. But, there is one
non-monetary violation of probation, the failure to initiate an ethics course, and one violation
for the failure to pay previously ordered costs. Respondent’s position that he cannot pay the
board’s costs or pay for an ethics course is belied by the record.

Between 2007 and 2010, three years subsequent to the time respondent agreed to pay
the board $49,078 in costs, respondent’s testimony and resume established that he earned
approximately $606,000 working for Advocate Rx and for Community and Mission
Hospitals, From 2010 to pregent, he made approximately $20,000. He currently lives in a
‘home with his wife, that is in her name, and she has an income of approximately $120,000 to
$130,000 a year. No evidence was presented to demonstrate that any portion of respondent’s
income was unavailable for him to pay the board costs he agreed to pay in 2006 and was te-
ordered to pay in 2011, '

Moreover, respondent’s position that he cannot obtain full-time work because of his
probationary status is not credible, Respondent obtained lucrative consulting jobs, as well as
full-time positions between 2005 and 20190, during which time he was on probation, While
he may have difficulfy at the present time finding a job, his history demonstrates that finding
gainful employment while on probation is quite possible.

9. The purpose of probation is so the board can monitor probationers in order to
protect the public from further misconduct. Respondent has demonstrated an inability to
comply with terms and conditions of probation in multiple cases over a twelve-year period.
He also engaged in new misconduct in 2006 and 2011, Consequently, respondent is no
longer a viable candidate for probation,

10.  The only result that comports with the board’s obligation to protect the pubhc
is the revocation of respondent’s license.

i

I
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ORDER

L. The stay of revocation previously imposed in Case No. 4015 is vacated and the
order of revocation is reinstated. : i

2. Pharmacist License No. RPH 30586, issued to respondent, is revoked.

3. If respondent petitions to have his license reinstated, and if the board grants his
petition, the board may order him to pay the $50,201.63 costs as a condition of reinstatement.
If the board does that, the board, as is required by Zuckerman v. State Board of Chiropractic
Examiners (2002) 29 Cal.4th 32, must determine whether a payment schedule is necessary so
that respondent can pay the costs.

DATED: April 22, 2015

DocuSigned hby:

Kimberlys Belvedene

D566BETOEDE24D3. ..

KIMBERLY J. BELVEDERE
Administrative Law Judge
Office of Administrative Hearings
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I8 Complainant alleges: "
19 PARTIES |
20 1. Virginia Herold (Complainant) brings this Petition to Revoke Probation solely in her
21 || official capacity as the Exccutive Qfficer of the Board of Pharmacy, Department of Consumer
22 || Affairs. | |
23 2, Onorabout April 30, 1990, the Board of Pharmacy issued Pharmacist License
24 || Number RPH 30586 to Robert Wayne Blackburn (Respondent). The Pharmacist License was in I
25 | effect at all times relevant fo the charges brought herein and will expire on April 30, 2013, unless
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3. Ina disciplinary action entitled "In the Matier of Accusation and Petition io Revoke

1
2 || Probation Against Robert Wayne Blackburn," Case No. 4015, the Board of Pharmacy issued
3 || decision effective December 6, 2013, in which Respondent’s Pharmacist License was revoked.
4 || However, the revocation was stayed and Respondent’s Pharmacist License was placed on
5 || probation for a period of four (4) years with certain terms and conditions. A copy of that decision
6 || is aitached as Exhubit A and is incorporated by reference.
7 JURISDICTION
8 4.  Section 4300, subdivision (a} of the Business and Professions Code {Code) states
9 || “Every license issued may be suspended or revoked.”
10 5. Section 4300,1 of the Code states:
11 The expiration, cancellation, forfeiture, or suspension of a board-issued license
by operation of law or by order or decision of the board or a court of law, the
12 placement of a license on a retired status, or the voluntary surrender of a licenso by a
licensee shall not deprive the board of jurisdiction to commence or proceed with any
13 investigation of, or action or disciplinary proceeding against, the licensee or to render
a decision suspending or revoking the license,
14
15 6. This Petition to Revoke Probation is brought before the Board of Pharmacy (Board),
16 || Department of Consumer Affairs under Probation Tertm and Condition Number 14 of the
17 || Decision and Order, That term and condition states: A
18 Violation of Probation. If Respondent bas not complied with any term or
condition of probation, the Board shall have continuing jurisdiction over Respondent,
19 and probation shall automatically be extended, until all terms and conditions have
been satisfied or the Board has taken other action as deemed appropriate to treat the
20 failure to comply as a violation of probation, to terminate probation, and to impose
‘ the penalty that was stayed.
21
If Respondent violates probation in any respect, the Board, after giving
22 Respondent notice and an opportunity to be heard, may revoke probation and carry
out the disciplinary order that was stayed. Notice and opportunity o be heard are not
23 required for those provisions stating that a violation thereof may lead to automatic
termination of the stay and/or revogation of the license. If a petition to revoke
24 probation or an accusation is filed against Respondent during probation, the Board
shall have _continwing jurisdiction and the period of probation shall be automatically
25 extended until the petition to revoke probation or accusation is heard and decided.
26 1| /11
21 || /]
28 | 7 //
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CAUSE TO REVOKE PROBATION

[P S

2 ‘(Reimbursement of Beard Costs) :
3 7. Atalltimes after the effective date of Respondent’s probation, Condition 8 stated:
4 As a condition precedent to successful completion of probation, Respondent 1
. shall pay to the Board its costs of investigation and prosecution in'the amount of .
5 $44,328, pursuant to Case No. 2784, within thirty days of the effective date of this
decision. Respondent shall also pay to the Board iis costs of investigation snd
6 enforcement of the current matter in the amount of $10,000. Respondent shall make .
monthly payments according to a schedule approved by the Board, There shall be no ;
7 deviation from that schedule absent prior written approval by the Board or its :
designee. Failure to pay costs by the deadline(s) as directed shall be considered a :
8 | violation of probation, '
9 Whether the filing of bankraptoy by Respondent relieves Respondent of her
(sic) responsibility to reimburse the Board iis costs of investigation and prosecution is
10 a legal matter to be decided by a court of competent jurisdiction,
11 8.  Respondent’s probation is subject to revocation because he failed to comply with
12 || Probation Condition 8, referenced above. The facts and circumstances regarding this violation
13 || are as follows:
14 4. Inaprior disciplinary matter in case number 2784, as desctibed in paragraph
15 || 10, below, Respondent was ordered to reimburse the Board its costs of investigation and
16 || prosecution in the amount of $49,078.00, which' included a credit for the $6,744.00 in costs
17 || already paid in case number 2421, which is described in paragraph 9, below, During the course
18 || of probation in case namber 2784, Respondent paid a total of $2,750.00 towards costs, leaving a .
19 || balance of $40,328.00.
20 b, Onor about February 10, 2010, Respondent filed a Petition for Early
21 || Termination of Probation. The petition requested that the Board waive the balance of its costs of
22 | investigation and enforcement in case number 2784, In a decision effective January 21 S 2011, the
23 || Board concluded that because Respondent entered into the stipulated settlement, he waived his
24 || right to object to the Board’s costs of investigation and prosecution, and that Respondent did not #
25 || establish sufficient justificatiofi to waive the costs, ' (
26 c.  OnMay 6, 2011 and July 13, 2011, RQSpondent made two payments of i
27 || $1,000.00 each, bringing his cost reimbursement balance in case number 2784 to $44,328,00. ‘
28 || /77
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d.  OnDecember 1, 2011, thé Board filed an “Acousation and Petition fo Revoke

Probation,” in case mumber 4015, alleging Respondent committed new violations, and was

noncompliant with his probation. In its Decision effective December 6, 2013, Respondent was

ordered to reimburse the Board its past due costs of investigation and prosecution in case number
2784 the amount of $44,328.00, as well as $10,000.00 for the costs associated with the new
Accusation matter, f;)r a total of $54;328.00. The $44,328.00 in cost reimbursement fof case
number 2784 was due within 30 days of the effécfive db.ter of the Decision (January 6, 2014), The
Board provided Respondent with a separate payment plan for the reimbursement of the
$10,000.00 in costs in eagse number 4015,

e.  OnDecember 17, 2013, Respondent proposed to the Board that on case number
2784, he be permitted to make monthly payments of $300 each, with a balloon payment of
$39,928.00 by December 6, 2017. Respondent was told that his proposed payment plan was not
acceptable. On January 8, 2014, Respondent sent an e-mail to the Board requesting an extension
of time to pay the $44,328.00 in case numbel'.2784. The Board approved a 30-day extension of
time, but denied his second request to restructure the payment plan.

f  OnFebruary 12,2014, a non-compliance letter was mailed to Respondent
regarding his failore to submit payment of the $44,328.00 by February 6, 2014, and directed him
fo :emit payment for the full amount within 10 days of receipt of the letter. Respondent failed to

comply, On March 7 2014, Respondent submitted a third plan to restructure his payments; the

plan was denied. Respondent owes an unpaid balance of $44,328.00 in case number 2784, and an

unpaid balance of $8,149.11 in case number 4051,
DISCIPLINARY CONSIDERATIONS
9. To determine the degree of discipline, if any, to be imposed on Respondent,

Complainant alleges that on February 12, 2003, in a prior disciplinary action entitled /r the

C 23

20
27
28

Matter of the Accusation Against Robert Wayne Blackburn, before the Board of Pharmacy in
Case No, 2421, the Board alleged that Respondent subjected his pharmacist license to discipline
in that he failed to make his records available for inspection (Bus. & Prof. Code, §§ 4300 and

4301(0)), that he failed o maintain a current inventory for dangerous drogs (§ 4301(0)), that he
4
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pernmtted dangexous drugs and controlled substances to be received by non-llcensed personne!

2 1| (8§ 4300, 4301-(]), and 4301(0)), that he acted as a wholesaler without a license (§§ 4300, 4301(), |
3 {| and 4301(0)) that he failed to ensure comphance with a]l laws (§§ 4300, 4301(), and 4301(o)),
4 and that he submitied 4 false uerhﬁcatmn ofan mventory of dangerous clrug.s (8§ 4300, 4301(g)).
5 || In a decision effective September 10, 2003, the Board found that Respondent did not submit a
6 || false inventory certification, however, all other allegatidns were sustained. Respondent’s
7 || Pharmacist License was revoked, the revocation was staysd and Respondent’s Pharmacist
8 || License was placed on probation for a period of three (3) years with certain terms and conditions.
9 || Thet decision is now final and is incorporated by reference as if fully set forth.
10 10, To determine the degree of discipline, if any, fo be imposed on Respondsnt,
1 Complainant.alleges that on February 22, 2006, in a pﬁor disciplinary action entitled Jn the
12 || Matter of the Accusation and Petition to Revoke P?"obaz‘ion Againsi Robert Waynq Blackburn,
1'5 before the Board of Pharmacy in Case No. 2784, the Board alleged that Respondent éubjectad his
14 pharmacist license to discipline in that he obtained drugsl without a permit (§§ 4300, 4301(j), and
15 || 4301{0}}, and acted as a wholesaler without a license (§§ 4300 angi %3610)). The Petition to
16 || Revoke Probation alleged that Respondent violated the following Conditions of his probation:
17 | (1) Obey all Laws; (6) Notification to Employers; and (12} Change of Employment. In a decision
18 || effective April 25, 2007, Respondent’s Pharmacist License wag revoked, the revocation was |
19 || stayed and Respondent’s Pharmacist License was placed on probation for a period of three (3)
20 || years with certamn terms and condttions, That decision is now final and is incorporated by
21 || reference as if folly set forth.
22 _ PRAYER
23 _ WHEREFORE, Cmnplamant requests that a hearmg be held on the maters herein alleged,
24 d.l’ld that following the hearing, the erd of Pharmacy issue a decision:
25 . Revoking the probation that was granted by the Board ot Fharma.cy i Case Ng. ‘401 57
26 || and imposing the disciplinary order that was stayed thereby revoking Pharmasist License No.
27 || RPH 30586 issued to Robert Wayne Bla_ckburn;
28 |[ /77
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| Wayne Blackburn;

2, ‘Révoiqng or susPendmg Pharmacist License No. RPH 305 86n issued to Robert

3, Taking such other and ﬁ.lrther action as deemed necessary and proper.

Yy

VIRGI HEROLD

Executive Officer

Board of Pharmacy

. Department of Consumer Affairs
“State of California

Complainant

DATED: _’7'// -"*// / “'//

SD2014707317
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Exhibit A

Decision and Order

Board of Pharmacy Case No. 4015




 BEFORE THE
. BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA |

In the Matter of the Accusation/Petition to
Revoke Probation Against: ‘

ROBERT WAYNE BLACKBURN

. 25513 Lone Pine Circle

Laguna Hills, CA 92653

' Pharinacist License No. RPH 30586

Respondent.

Case No.. 4015

OAH No. 2012020421

;Miv.ﬁu‘uui‘.::‘;ﬁ'_:’.b:ﬂﬁn—l e,

DECISION AND ORDER

The attached Proposed Decision of the Administrative Law Judge is hereby adopted

by the Board of Pharmacy, Department of Consumer Affairs, as its Decision in this matter.

This decision shall become effective on December 6, 2013.

It is so ORDERED on November 6, 2013.

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA

By

- STAN C. WEISSER
Board President
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BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation/Petition to Case No. 4015
Revoke Probation Against: '

| OAH No. 2012020421
ROBERT WAYNE BLACKBURN,

Respondent. -

- PROPOSED DECISION
ORDER ON MOTION TO ENFORCE SETTLEMENT

Administrative Law Judge Amy Yerkey, State of California, Office of
Administrative Hearings, heard this matter on August 23, 2013, in Los Angeles, California,

Thomas L. Rinaldi, Deputy Attorney General, represenied complainant Virginja
Herold, Executive Officer of the Board of Pharmacy (Board), Dapartment of Consumer

" Affairs,

J effrey J. Czech, Attorney at Law, represented Respondent Robert Wayne
Blackbum Respondent was present at the motion hearing.

The matter was submitted on August 23, 2013.

FACTUAL FINDINGS

1. Complainant brought the Accusation in her official capac1ty as Fxecutive
Officer of the Board

2. At.a hearing on the Accusation on May 21, 2013, the parties reached a
settlement and placed it on the record. Included in the 1ecord are the terms of settlement,
Respondent’s agreement with those terms, and that the terms of settlement would placed in a
written stipulation to be signed and submitted to the Board.

3. After the written stipulation was prepared, Respondent failed to sign and
return the stipulation. Complainant brought the Motion to Enforce the Settlement. The
mmotion papers included, among other things, correspondence between counsel for the parties,
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the written Stlpulaticn, and a transcript of the settlement terms ﬁ:om May 21, 2013. Oral
argument was held on the motion on August 23, 2013.

4, After consideration of the points and authorities and argument submitted in
suppost of the Motion; and the arguments presented during oral argument, the Motion is
granted. This Proposed Decision is, therefore, issued without a trial, and is based upon the

transcript of the settlement agreement, a copy of Whlch is found at Exhibit 3 within
Cowplamant’ s motion.

CONCLUSIONS OF LAW
1. - Pursuant to the agreement of the pasties, good cause exists to enter the Order
set forth below, including terms and conditions of probation and the payment of costs of

investigation and prosecution, as set forth in Factual Findings 1 through 4.

-2, Under Government Code section 11415, 60, subdivision (a), an agency can '
issue a decision by settlement “pursuant to an agreement of the parties, without conducting

. an administrative hearing.” Pursuant to California Code of Regulations, title 1, section 1028,

subdivision (i), a séttlement may be in the form of an oral agreement placed.on the record.

ORDER

Original Pharmacist License No. RPH 30586, issued to Respondent Robert Wayne
Blackburn, is revoked. However, revocation is stayed and ResPOndent is placed on probation
for Tour years upon the following terms and conditions:

1.  Obey All Laws

Respondent shall obey all state and federal laws and, regulations substanually relatad
to or governing the practice of pharmacy

Respondent shall report any of the following occurrences to the Board, in writing, '
within 72 hours of such occurrence:

* anl arrest or issvance of a criminal complaint for violation of any provision of the
Pharmacy. Law, state and federal food and drug laws, or state and federal controlled
substances laws;

* & plea of guilty or nolo contendere in any state or federal criminal proceeding to
any criminal complaint, information or indictment;

* @ conviction of any crime; or

* * discipline, citation, or other administrative action filed by any state and fedcral
agency which involves Respondent’s license or which is related to the practice of pharmacy
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or the manufacturing, obtaining, handling or distribution or billing or charging for of any
drug, device or controlled substance.

Failure to timely report such occurrence shall be considered a violation of probation.

2. Report to the Board

Respondent shall report to the Board quarterly. The report shall be made either in
person or in writing, as directed. Respondent shall state under penalty of perjury whether
there has been compliance with all the terms and conditions of probation. If the final

probation report is not made as directed, probation shall be extended automatically until such
time as the final report is made and accepted by the Board.

3.  Tnterview with the Board

Upon receipt of reasonable notice, Respondent shall appear in person for interviews
with the Board upon request at various intervals at a location to be determined by the Board.
Failure to #ppear for a scheduled interview without prior notification to Board staff, or
failure to appear for two or more scheduled interviews with the Board or its designee during
the period of probation, shall be considered a violation of probation.

4, Cooperation with Board Staff
Respondent shall cooperate with the Board's inspectional program and in the Board's

monitoring and investigation of Respondent's compliance with the terms and conditions of
his probation, Failure to comply shall be considered a violation of probation.

5. Continuing Education

Respondent shall prov1de evidence of efforts to maintain skill and knowledge as a

. pharmacist as directed by the Board or its designee.

6. Notice to Employers

During the period of probation, Respondent shall notify all present and prospective . |
enmaployers of the decision in case number 4015 and the terms, conditions and restnchons _

imposed on Respondent by the dec131on as follows:

Within thirty (30) days of the effective date of this dec1s10n, and within fifteen (15)
days of Respondent undertaking any new employment, Respondent shall cause his or her
direct supervisor, pharmacist-in-charge (including each new pharmacist-in-charge employed
during Respondent’s fenure of employment) and owner to report to the Board in writing
acknowledging that the listed individual(s) has/have read the decision in case number 4015,

and terms and conditions imposed thereby. It shall be Respondent’s responsibility to ensure




that his or her empioyer\s) and/or supervisor(s) submiit timely acknowledgment(s) to the
Board.

If Respondent works for or is employed by or through a pharmacy employment
service, Respondent must notify his or her direct supervisor, pharmacist-in-charge, and
owner at every entity licensed by the Board -of the terms and conditions of the decision in
case number 4015 in advance of the Respondent commencing work at each licensed entity.
A.record of this notification must be provided to the Board upon request.

Furthermore, within thirty (30) days of the effective date of this decision, and within

fifteen (15) days of Respondent undertaking any new employment by or through a pharmacy |

employment service, Respondent shall cause his or her direct supervisor with the pharmacy
employment service to report to the Board in writing acknowledging that he or she has read
the decision in case number 4015 and the terms and conditions imposed thereby. It shall be

Respondent’s responsibility to ensure that his or her employes(s) and/or supervisor(s) submit
timely acknowledgment(s) to.the Board.

Failure to timely_ notify present or prospective empldyer(s) or to cause that/those
employer(s) to submit timely acknowledgments to the Board shall be considered a violation

. of probation.

"Employment" within the meaning of this provision shall include any full-time, pari-

time, temporary, relief or pharmacy management service as a pharmacist or any position for

which a pharmacist license is a requirement or criterion for employment, whether the
Respondent is an employee, independent contractor or volunteer.

7. Supervision of Interns, Sexving as PIC, Serving as Designated
Representative-in-Charge, or Serving as a Consultant

"During the period of probation, Respondent shall not supervise any intern pharmaciét,
be the pharmacist-in-charge or designated representative-in-charge of any entity licensed by
the Board nor serve as a consultant unless otherwise specified in this order, Assamption of

any such unauthorlzed supervision responsibilities shall be considered a violation of
probation.

- 8. Reimbursement of Board Costs

As a condition precedent to successful completion of probation, Respondent shall pay
to the Board its costs of investigation and prosecution in the amount of $44,328, pursuant to
Case No. 2784, within thirty days of the effective date of this decision: Respondent shall
also pay to the Board its costs of investigation and enforcement of the current matter in the
amount of $10,000. Respondent shall make monthly payments according to. a schedule
approved by the Board. There shall be no deviation from that schedule absent prior writien
approval by the Board or its designee. Failure to pay costs by the deadline(s) as directed
shall be considered a violation of probation.




Whether the filing of bankruptcy by Respondent relieves Respondent of her
responsibility to reimburse the Board its costs of investigation and prosecution is a legal

~ maiter to be decided by a coust of competent jurisdiction.

9.  Probation Monitoring Costs

Respondant shall pay any costs associated with probation monitoring as determined
by the Boaid cach and every year of probation. Such costs shall be payable to the Board on a

schedule as directed by the Board or its designee. Failure to pay such costs by the deadline(s)
as directed shall be considered a violation of probatlon

10,  Status of License

Respondent shall, at all times while on probation, maintain an active, cuirent license
with the Board, including any period during which suspension or probation is tolled. Failure
to maintain an active, current license shall be consideted a violation of probation.

If Respondent's license expires or is cancelled by operation of law or otherwise at any
time during the period of probation, including any extensions thereof due to tolling or
otherwise, upon renewal or reapplication, Respondent's 11cense shall be sub;ect to all terms
and conditions of this probation not previously saiisfied.

11.  License Surrender While on Probation/ Suspension

Following the effective date of this decision, should Respondent cease practice due to
retirement or health, or be otherwise unable to satisfy the terms and conditions of probation,
Respondent may tender his license to the: Board for surrender. The Board or its designee
shall have the discretion whether to grant the request for surrender or take any other action it
deems appropriate and reasonable. Upon formal acceptance of the surrender of the license,
Respondent will no longer be subject to the terms and conditions of probation. This

surrender constitutes a record of discipline and shall beeome a part of Respondent's license
history with the Board.

Upon acceptance of the surrender, Respondent shall relinquish his pocket and wall

license to the Board within ten (10) days of netification by the Board that the surrender is

accepted. Respondent may not reapply for any license from the Board for three (3) years
from the effective date of the surrender. Respondent shall meet all requirements applicable

to the license sought as of the date the apphcatlon for that license is submitted to the Board,
including any outstanding costs.




12.  Netification of 2 Change in Name, Residence Address, Mailing Address or
Employment ‘

Respondent shall notify the Board in writing within ten (10) days of any change of
employment, Said notification shall include the reasons for leaving, the address of the new
employer, the name of the supervisor and -owner, and the work schedule if known.
Respondent shall further notify the Board id writing within ten (10) days of a change in
name, residence address mailing address, or phone number.

Failure to t1mely notify the Board of any change in employer(s), name(s), address(es),
or phone numiber(s) shall be considered a violation of probation.

13. . Tolling of Probation

Except doring periods of suspension, Respondent shall, at all times while on’

. probation, be employed as a pharmacist in California for 2 minimum of 40 houts per calendar

month. Any month during which this minimum is not met shall toll the period of probation,
ie., the period of probation shall be extended by one month for each month during which this
minimum is not met. During any such period of tolling of probation, Respondent must
nonetheless comply with all terms and conditions of probatmn

Should Re_spondent, regardless of residency, for any reason (including vacation) cease
practicing as a pharmacist for a minimum of 40 howrs per calendar month in California,
Réspondent must notify the Board in writing within ten (10) days of the cessation of practice,
and must further notify the Board in writing within ten (10) days of the resumption of

practice. Any failure to provide such notification(s) shall be considered a violation of
probation. - : ‘ '

It is a violation of probation for Respondents probation to remain folled pursuant to
the provisions of this condition for a total period, counting consecutive and non-consecutlve
months, exceedlng thirty-six (36) months.

.“Cessation of practice” means any calendar month during which Respondent is not
practicing as a pharmacist for at least 40 hours, as defined by Business and Professions Code
section 4000 et seq. "Resumption of practice" means any calendar month during which
Respondent is practicing as a pharmacist for at least 40 hours as a pharmacist as defined by
Business and Professions Code section 4000 et seq.

14, . Violation of Probation

If Respondent has not complied with any term or condition of probation, the Board
shall have continuing jurisdiction over Respondent, and probation shall automatically be.
extended, until all terms and conditions have been satisfied or the Beoard has taken other
action as deemed appropnate to treat the fajlure to comply as a violation of probatmn, to
terminate probation, and to impose the penalty that was stayed.
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17.  Community Services Program

Within sixty (60) days of the effective date of this decision, Respondent shall submit
to the Board or its designee, for prior approval, a community service program in which
Respondent shall provide free health-care related services on a regular basis to a community
or charitable facility or agency for a total of 200 hours or at least 50 hours per year of
probation. Within thirty (30) days of Board approval thereof, Respondent shall submit
documentation to the Board demonstrating commencement of the community service
program. A record of this notification must be provided to the Board upon request.
Respondent shall report on progress with the community service program in the quarterly

reports. Failure to timely submit, commence, or comply with the program shall be
considered a violation of probation.

18.  Supervised Practice

During the period of probation, Respondent shall practice only under the supervision
of a licensed phartacist not on probation with the Board. Upon and after the effective date
of this decision, Respondent shall not practice pbarmacy and his license shall be
automatically suspended nnti) a supervisor is approved by the Board or its designee. The
supervision shall Be, as required by the Board or its designee, either:

Continuous — At leasi 75% of a work week |
Substantial - At least 50% of a work ﬁveek

Partial - At least 25% of a work week »
Daily Review - Suiaervisor's review of probatioﬁer‘s daily activities within 24 hours

‘Within thirty (30) days of the effective date of this decision, Respondent shall have .
his supervisor submit notification to the board in writing stating that the supervisor has read
the decision’ in case numbet 4015 and is familiar with the required level of supervision as
determined by the Board or its desigpee. It shall be the Respondent’s responsibility to ensure
that his . employer(s), pharmacist-in-charge and/or supervisor(s) submit timely
acknowledgement(s) to the Board. Failure to cause the direct supervisor and the pharmacist-

in-charge to submit timely acknowledgements to the Board shall be considered a violation of
probation.

If Respondent changes employment, it shall be the Respondent’s responsibility to
ensure that his employer(s), pharmacist-in-charge and/or supervisor(s) submit timely
acknowledgement(s) to the Board., Respondent shall have his new supervisor, within fifteen
(15) days after employment commences, submit notification to the Board in writing stating
the direct supervisor and pharmacist-in-charge have read the decision in case number 4015
and is familiar with the level of supervision as determined by the Board. Respondent shall
not practice pharmacy and his or her license shall be antomatically suspended unti! the Board




If Respondent violates probation in any respect, the Board, after giving Respondent
notice and an opportunity to be heard, may revoke probation and carry out the disciplinary
order that was stayed. . Notice and opportunity to be heard are nof required for those
provisions stating that a violation thereof may lead to automatic termination of the stay
and/or revocation of the license. If a petition to revoke probation or an accusation is filed
against Respondent during probation, the Board shall have continuing jurisdiction and the
period of probation shall be automatically extended until the petition to revoke probation or
dccusation is heard and decided.

15.  Completion of Probation

Upon written notice by the Board or its deéignee indicating successful completion' of .
probation, Respondent's license will be fully restored.

16. Actﬁal Suspension

As part of probation, ResPOHdent is suspended frorn the practice of pharmacy for 15
days beglnmng the effective date of this decision. .

During suspenswn Respondent shall not enter any pharmacy area or any portion of
the licensed premises of a wholesaler, veterinary food-animal drug retailer or any other
distributor of diugs which is licensed by the Board, or any manufacturer, or where dangerous
drugs and devices or controlled substances are mamtamed Respondent shall not practice

pharmacy nor do any aci involving drug selection, selection of stock, manufacturing,

~ compounding, dispensing or patient consultation; nor shall Respondent manage; administer,

or be a consultant to any licensee of the Board, or have access to or control the ordeting,
manufacturing or dlspensmg of dangerous drugs and dev1ces or controlled substances.

Respondent shall not engage in any activity that requires the professional judgment of

. a pharmacist. Respondent shall not direct or control any aspect of the practice of pharmacy.

Respondent shall not perform the duties of a pharmacy technician or a designated
representative for any entity hcensed by the Board. - :

Subject to the above restrictions, Respondent may continue to own or hold an interest

- in any lcensed premises in which he or-she holds an interest at the time this dec1510n

becomes effective unless otherwise specified in this order.

Failure to comply with this suspension shall be considered a violation of probation.
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or its designee approves a new supervisor. Failure to cause the direct supervisor and the
pharmacist-in-charge to submit timely acknowledgements to the Board shall be considered a
violation of probation.

Within ten (10) days of leaving employment, Respondent shall'notify the Board in
writing. ‘

19.  Board Pre-Approval of Employmeni:

Respondent shall request approval from the Board prior to accepting any
employment. The request should be made in writing, indicating that Respondent intends to

return to work, and must include the name of the pharmacy or work location, and a list of _

duties. Respondent’s written request to the Board may be sent via electronic mail.

20. No 'Ownership‘of Licensed Premises -

Respondent shall not own, have any legal or beneficial interest in, or serve as a

manager, administrator, member, officer, director, trustee, associate, or partner of any.

business, firm, partnership, or corporation currently or hereinafter licensed by the Board.
Respondent shall sell or transfer any legal or beneficial interest in any entity licensed by the
board within ninety (90) days following the effective date of this decision and shall
immediately thereafter provide written proof thereof to the Board. Failure to timely divest

any legal or beneficial interest(s) or provide documentation thereof shall be considered a
violation of probation.

21, Tolling of Suspension

- During the period of suspension, Respondent shall not leave California for any period
exceeding ten (10) days; regardless of purpose (including vacation). Any such absence in
cxcess of the (10) days during suspension shall be considered a violation of probation.
Moreover, any absence from California doring the period of suspension exceeding ten (10)
days shall toll the suspension, i.e., the suspension shall be extended by one day for each day
over ten (10) days Respondent is absent from California. During any such period of tolling

of suspension, Respondent must nonetheless comply with-all terms and conditions of
probation. :
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Respondent must notify the board in writing within ten (10) days of depatture, and

must further notify the board in writing within ten (10) days of return. The failure to provide

such notification(s) shall constitute a violation of probation. Upon such departure and return,

Respondent shall not resume the practice of pharmacy until notified by the board that the
period of suspension has been satisfactorily completed. -

22. - Ethics Course

Within sixty (60) calendar days of the effective date of this decision, Respondent shail
enroll in a course in ethics, at Respondent’s expense, approved in advance by the Board or its

designee. Failure to initiate the course during the first year of probation, and complete it
within the second year of proba’uon is a violation of probation.

Respondent shall submit a eert:uﬂcate of completion to the Board or its de31gnee
within five days after completing the course.

DATED: September 19, 2013

Y YEREY 0
Administrative Law Judge
Office of Administrative Hearings
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1 || KAMALAD.HARRIS , )
Attorney General of California :

2 || KAREN B. CHAPPELLE
Supervising Deputy Attorney General
3 || THOMAS L. RINALDI
Deputy Attorney General
4 1t State Bar No. 206911
300 So. Spring Street, Suite 1702
5 Los Angeles, CA 90013
Telephone: (213) 897-2541
6 Racsimile: (213) 897-2804
Attorneys for Complainant
7
BEFORE THE
8 BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AIITAIRS
9 STATE OF CALYFORNIA -
10 - :
In the Matter of the Accusation/Petitionto ~ | Case No. 4015
11 || Revoks Probation Against,
12 || ROBERT WAYNE BLACKBURN
" 1| 23515 Lone Pine Circle ACCUSATION AND PETITION TO
I3 || Laguna Hills, CA 92653 REVOKE PROBATION
" Original Pharmacist License No, RPH 30586 - '
Respondent.
15
16 Complainant alleges:
17 ‘ . - PARTIES .
18 1) . 1. Virginia Herold (“Complainant”) brings this Accusation and Petition to Revoke

19 || Probation solely in her official capacity as the Exscutlve dfﬁcer of the Board of Pharmacy,

20 || Department of Consumer Affairs (“Board”.)) |

21l 2. - Onor about April 30, 1990, the Board issued Oragmal Pharmacist License Number
22 RPH 30586 to Robert Wayne Blackbum (“Respondent”,) The Original Pharmacist License was

23 || in effect at.al} times relovant to the charge.s brought herein and will expire on April 30, 2013,

i
24 || unless renewed, . ‘ ;

25 JURISDICTION
26 . 3. This Accusatior and Petition to Revoke Probation is brought before the Board imder
27

the authority of the following laws. All section references are to the Business and Professions

28 || Code unless otherwise ndicated,

Accusation and Petition 1o Revoke Probation
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STATUTORY PROVISIONS

4, Section 4059.5 of the Code states, in pertinent part, that:

“(a) Except as otherwise provided in this chapter, dangerous drugs or dangerous devices
may only be ordered by an entity licensed by the board and shall be delivered to the licensed
premises and signed for and received by & pharmacist. Whers a Iwansee is permitted to operate
through a designated r:apresenta‘twe the designated representatwe shall sign for and receive the
delivery.” '

“(b) A dangerous drug or dangerous device transferred, sold, or delivered toa person
withiin this state shall be transferred, sold, or delivered only o an entity licensed by the board, 1o B
manufacturer, or fo an ultimatal end user or the ultimate user’s agent.”

5. Section 41 13 of the Code states, in pertinent part:

“(c) The pharmacist-in-charge shall be responsible for a phannacy 8 comphance with all
state and federal laws and regulations pertaining to the practice of pharmacy.”

6. . Section 4126.5(a) of the Code states that: _

*(@) A pharmacy may furnish dangerous drugs only to the following:

(1) A wholesaler owned or under common control by the wholesaler from whom the

dangerous drug was acquired.

(2) The pharmaceutical manufacturer from whom the dangérous drug was a-cquifed.'

(3) A licensed wholesaler acting as a reverse distributor. |

{4) Another pt‘_mnnacy or wholesaier to alleviate a teniporary shortage of a dangerous drug
that could result in the denial of health care, A pharmacy furnishing dangerous drugs pursuant to
this paragraph hay only furnish 2 quantity sufficient to alleviate the temporary shortage.

(5) A patient or to another pharmacy pursuant to a preseription or as otherwise avthorized
by law.

(6) A health care provider that is not a pharmacy but that is authorized to purchase
dangerous drugs. . -

{7 To another pham;moy under common control.”

7, Section 4300 of the Code states, in pertinent part, that:

2

Accusation and Pefition to Revoke Probation
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“(a) Every license issued [by the Board of Pharmacy] may be suspended or revoked.

' (@) The board may initiate disciplinary preceedings to revoke or suspend any probationary
certificats of licensure for an.y violation of the terms and conditions of prabation. Upen
satisfactory completion of probation, the boerd shall convert the probationary certificats to a
regular certificate, free of conditions.”

8.  Sectlon 4301 of the Code states, in pertinent part, tha‘t:

“The board shall take action against any holdér of a license who is guilty of unprofessional
conduct or Whoséllicense has been procured by fraud or misrepresentation or issued by mistake. -
Unprofessional conduct shall include, but is not limited to: '

(i The violation of any of the statutes of this state, of any other state, or of the United
States regulating controlled substances and dangerous drugs

(0} Violating or atte'mpting‘ to violate, directly or indirectly, or assisting in or abetting the
viclation of or conspiring to viclate any provisionror term of [the Pharmacy Law] or of the
applicable federal and state laws and méulations govermning pharmacy, inclnding regula%ions
established by the board or by any other stats or federal régulatory agency.”

9. Section 639.233 of the Nevada Revised Statutes states that:

“1. Any person, including a wholesaler or manufacturer, wha engages in the business of
wholesale distribution or furnishing controlled substances, poisons, drugs, devices or appliances
that are restricted by federal law to sale by or on the order of a, physician to any psraon located
within this State shall obtain 2 license pursuant to the provisions of this chapter.

2. Bor the purpese of this section, a person is ‘engaged i the business of frnishing’ if the
person:

.(a) Solicits or accepts orders for drugs or devices whose sale in this Stats is restricted by
this chapter or chapter 453 or 454 of [Nevada Revised Statutes]; or |

(b} Receives, stores or ships such drugs or devices.”

Accusation and Petition to Revoke Probation
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' REGULATORY PROVISIONS

10,  Title 16, section 1773(a) ofthe California Code of Regulations states, in pertinent
part, thet: - ‘ o |

“a) Unless otherwise direoted by the Board in its sole discretion, any phmacist who is
serving a period of probation shall comply with the following conditions.: |

(1) Obey all laws and regulations substantially related to the practice of Pharmacy;

(2) Report to the Board or ifs designee qﬁarterly either in person or in writing as directed;
the report shall include the name and address of the probationer's employer, If the final probation
report ig no't made as directed, the period df probation shall be extended until such time as the

final repert is made;

{4) Provide evidence of efforts to méintain skill and imowledge as a pharmacist as directed
by the Board;

(5) Inform all present and prospective employers of license restrictions and terms of

probation. Probetioners employed by placement agencies must inform all permittees in whose

premises they work of license restrictions and terms of probation,

(6) Not supervise any registered interns nor perform any of the duties of & preceptor;

(¢) When the circumstances of the case so require, the Board may impose conditions of;
pré;bation in addition to those enumerated herein by the terms of its; décisicm in an administrative
case or by stipulation of the parties.” |

11, Title 21, section 1307.1 1{a)(1} of the Code of Federal Regulations states, in pertinent
pazt, that; '

“A practitioner who is registered to dispense a controlled substance may distribute (without
being registered to distribuie) a quantity of such substance to another practifioner for .ths purpose
of general disp ensi;rlg by the practitioner to patients, prov}ide.d faat — .

(i) The practitioner to whom the controlled substance is to be distributed is registered under

the Act to dispense that comirolled substatcs;

Accusation and Petition to Revoke Probation
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(i) The distribution is recorded by the distributing practitioner in accordance with
§1304.22(c) of this chapter and by the receiving practitioner in accordance with §1304.22(c) of
this chapter.”

| COST RECOVERY PROVISION

12.  Section 125.3 of the Code provides, in pertinent part, thai the Board may request the
administeative law judge to direct a licentiate found to have committed a violation or violations of
the licensing act to iaay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case,

ACCUSATION
FIRST CAUSE FOR DISCIPLINE
(Cnprofessional Conduct)

13, Respondent is subject to discipline pursuant té sections 4301, subdivision (j), and
4126.5, subdivision (a)(1), in that University Specialty Pharmady sold dangerous drugs to another
wholesaler that was not under common ownership or contr& while Respondent was pharmacist-
in-charge. . ’

SECOND CAUSE FOR DISCIPLINE
(Furnishing of Dangerous Drugs Without Prescription)

14. Responde-nt is suﬁj ect to discipline pursuant to section 4301, subdivision (j) in
conjunction with section 405%.5, subdivisions (a) and (b), Code of Federal Regulations section
1307.11, subdivision. (a)(])(i)(ii)., and Nevada Revised Statute section 635,233 in that while
Respon;lent-was pharmacisi-in-charge, University Specialty Pharmacy sold and/or transferred
dengerous &rugs to GreenValleyMed, located at 1850 Whitney Mesa in Henderson, NV 89014,

which is not licensed as a pharmacy or wholesaler by the Nevada State Board of Pharmacy,
11!

1
111
1i1
11
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PETITION TO REVOKE PROBATION
FIRST CAUSE TO REVOKE PROBATION
. (Failure to Obey all Laws)

15, At all times after the eﬁ'ectwe date of Respondent’s probatlon, Condition 1 stated, in
pertinent part:

“ Respondent shall obey all state and federal laws and regulations substantially related or
govemmg the practice of pharmacy,”

16. Respondent's probation is subject to revocatxon in that while he was the pharmacist-
in-charge of Untversity Specialty Pharmacy, it falled to comply with state and federal laws
substentially related 1o the practios of pharmacy as further described in paragraphs 13-14 above.

SECOND CAUSE TO REVOKE PROBATION ‘

. (Employment Limitations) .

17, At all imes after the effective date of Respondent’s probation, Condition 6 stated:

“Res;aon&gnt shall 'notify all present and prospeciive employers of the decisi_on in case
number 2784 and the terms, cdnditicns and restrictions imposed on Respondent by the deéisiorx.
Within 30 days of the effective date_ of this decision, and within 15 days ‘of Respondent
undertaking new employment, f{espondent shall cause his direct supervisor, pharmacist-in-charge
and/_or owner to report to the Board in writing acknowledging the employer h;a.s read the decision
in case number 2784, .

If Respondent works for or is lemployed by ox through a pharmacy employment service,' |

Respondent must notify the direct supervisor, pharmacist-in-charge, and/or owner at every

pharmacy of the terms and conditions of the decision in case number 2784 in advance of the

Respondent commencing work at each pharmaqy. _

“Employment” within the meaning of this provision shall include any full-time, part-time,
temporary, relisf or pharmacy management service as a pharmacist, whether the Respondent is
considered én employes or independent contractor.”

18. Respondent’s probation is subject to revocation in that he failed to comply with

Condition No. ¢ as follows:

Agcusation and Pefition to Revoke Probation
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a.  Respondent failed to nofify Quality Infosion Pharmacy of his probationary
status prior to beginning émployment, failed to notify the Board that he had begun employment |
with Quality Infusion Pharmacy within fifteen days of accepting employment, and failed to cause
his direst supervisor, phannacist-in-cﬁarge, and/or owner fo report to the Board in writing
acknowledging that he or she had read the decision in case no. 2784,

b.  Respondent failed to hotify the Accreditation Connﬁission for Health Care
{ACHC) of his probationary status prior to beginning employment, failed o notify the Board that

“he had begun émployment with ACHC within ﬁﬁéen days of accepting employment, and failed to

cause his direct superyisor, pharmacist-in-charge, and/or owner to report to the Board in writing
acknowledging that he or she had read the decision in case no. 2784. '
SECOND CAUSE TO REVOKE PROBATION

{Reporting Requirements)

19, At all times after the effective date of ReSponaent’s probation, Condition 2 stated;

“ Respondent shall report to the Board quarterly. The report shall be made either in person
or in writing, as directed. Respondent shall state under penalty of perjury whether there has been
compliance with all the terms and conditions of probation, Ifthe final probation report is not
mede a5 directed, probation shall be extended antomatically wntil such time as the final feport s
made and accepted by the Board.”

20. Reépondent’s probation is subject to revocation in that he has not submitted any
required quartetly reports since.July, 2010,

THIRD CAUSE TO REVOKE PROBATION

(Probation Monitoring Costs)
' 21. At gll times after the sffective date of Respondent’s probation, Condition 9 stated: !
“ Respondent shall pay the costs associated with probation monitoring as determined by the
Board each and every year of probaﬁon. Such costs shall be payable to the Board at the end of
sach yeuar of probation. Failure o pay such costs shall be considered a violation of probation,”

22, Respondent's probation is subject to revocation in that he has failed to pay probation

- montioring costs as required.

Aascnsation and Petition to Revoke Probation
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FOURTH CAUSE TO REVOKE FROBATION

(Costs of _Invesﬁgaﬁon aund Enforcement)
23, At all times after the effective date of Respondent’s probation, Condition § stated, in
pertinent part: ) _
“Respondent shall pay to the Board its costs of ’investigation and progscution of this matter
in the amount of $49,078.00....Respondent shall make said payments in 2 payment plan approved
by the Board. " The filing of bankruptey by Rgspondent shall not relieve Reéponc!ent of his
responsibility to reimbﬁrsc the Board its costs of investigation and prosecution.”

24. Respondent’s probation is subject to revocation in that he has fafled to pay costs of

investigation and prosecution as required.

1

FIFTH _CAUSE TO REVOKE PROBATION
(Non-Compliance with Probation Program) |
25. At all times after the effective date of Respondent’s probation, Conditicn 14 stated, in |
pertinent part:
R i Rc'spondent yiolaws probation in any respect, the Board, after giving Respondent notice
and an oppoﬁunity %0 be heard, may revoke probation and ¢arry out the disciplinary order which

wag stayed.,.”

26, Respondent’s probation is subjeot o revocation because he failed to comply with

probaiion conditiens 1, 2, 6, 8, 9, and 14,

PRAYVER FOR RELIER _
- WHEREFORE, Complainant requests that a hearing be heid on the matiers herein alleged,
and that following the hearhlg, the Board issue & deelsion; |
1. Revokingthe probation that was é;ranted by the Board of Phanﬁaoy m Case No, 2784
am_i imposing the disciplinary order that was stayed thereby revoking Original Pharmacist License
No. RPH 30586 issued to Robert Wayne Blackburn;

2. - Revoking or suspending Original Pharmecist License No. RPH 305 86, issued to
Rebert Wayne Blackburn,

Acousetion and Petitior 1o Reveke Probation
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3. Ordering Respondent to puy the Board the reasonable costs of the investigation and

enforcement of this case, pursuant to section 125.3 of the Code;

4, Takiné such other and further action as deemed necéssary and proper,

DATED: f’&/lil‘- ‘ \ WW\JM/(O -

STRGINIA FIEROLD )
Bxecutive Officer

Board of Pharmacy
Department of Consumer Affairs
Stdte of California
Complainant
LA2011600406
age and pir prob.doc
9
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EDMUND G. BROWN JR., Attorney General
of the State of California :

JENNIFER 8. CADY

Supervising Deputy Attorney Gieneral

THOMAS L, RINALDY, State Bar No, 206911
Deputy Attorney General

California Department of Justice

300 So, Spring Street, Suite 1702

Los Angeles, CA 60013

Telephone: (213) 897-2541

Facsimile; (213) 897-2804 .

Attormneys for Complainant

BEFORE THE
"~ BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
- STATE OF CALIFORNIA
In the Matter of the Acousation Apainst: Case No. 2784 *
ROBERT WAYNE BLACKBURN OAH No. 2006050922
25315 Lomne Pine

Lagune Hills, CA 092653 STIPULATED SETTLEMENT AND

DISCIPLINARY ORDER
Pharmaciat License No. RPH 30536

Respondent.

ITIS HﬁlREBY STIFULATED AND AGREED by and iaetw_een the parties to the

above-entitled procesdings that the following matters are true:
PARTIES

1. Virginia Herold (Complainant) is the Interim Bxecutive Officer of the
Board of Pharmacy. She brought this action solely in her ofﬁqial capacity and is represenféd in
this mattc-ar by Edmund G. Brown Ir;, Attorney General of the State of California, by Thomas L,
Rinaldi, Deputy Attorney General, '

2. Respondent Robert Wayne Blackburn Robert Wayne Blackbum
(Respondent) is representing himself in this proceeding and has chosen not ﬁ) exercise his right
to be represenfed by counsel.

3. Onor sbout April 30, 1990, the Board of Pharmacy issued Pharmacist

1
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License No. RPH 30586 to Respondent. The Pharmacist License is currently active and will
expire on Apnl 30, 2007, uriless renewed.

SURISDICTION

4, Accusation No, 2784 was filed before the Board of Pharmacy (Board),
Deparlment of Consumer Affairs, and is currently pending against Respondent The Accusation
and all other statutorily required documents were properly served on Respondent on March g,
2006. Respondent timely filed his Notice of Defense contesting the Accusation. A copy of
Accusation No. 2784 is attached as exhibit A and incorporated herein by reference,

) - ADVISEMENT AND WAIVERS

5. Respondent has carefully read, and understands the charges and allegations
in Accusation No, 2784. Respondent has also carefully read, and understands the effects of thisl
Stipulated Settlement end Disciplinary Order, |

'8, Respondent is fully aware of his lagal rights in this matter, inciuding the

right to a hearing on the charges and allegations in the Accusation; the right to be represented by

counsel at his own expense; the right to confront and cross-examine the witnesses against him;

 the right to present evidence and to testify on his own behalf; the right to the issuance of

subpoenas to compel the attendance of witnesses and the production of documents; the right to

reconsideration and éourt review of an adverse decision; and all othef rights accorded ’ﬁy the

California Administrative Proceduré Act and other applicable laws. '
7. Réspondent voluntarily, knowingly, and intelligently waives a_md gives up

each and every right set forth above,

CULPABILITY
‘ 8. Respondent admits the truth of each and every charge and allegation in
Accusation No. 2784,
9, Respondent agrees that his Pharmacist License is subject to discipline and

he agress to be bound by the Board of Phannﬁcy (Boerd) 's imposition of discipline as set forth in

the Disciplinary Order below.
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10.  This stipulation shall be subject to approval by the Board of Pharmacy.
Respondent understands and agrees that counsel for Complainant and the staff of the Board of
Pharmacy may communicate directly with the Board regarding this stipulation and setflement,
without notice to or parficipation by Respondent, By signing the stipulation, Respondent
wnderstands and agrees that he may not withdraw his agreement or seek to rescind the stipulation
prior to the time the Board considers and acts upon it. If the Board fails to adopt this stipulation
as its Decision and Order, the Stipulated Settlement and Disciplinary Order shall be ofno forc.e
or effect, except for this paragraph, it shall be inadmissible in anyllegal a.ctidn between the
parties, and the Board shall not Ee disqualified from further action by having considered this |
matter, .

11, i‘he parties understand and agree that facsimile copies of this Stipulated
Settlement and Disciplinary Order, including facsimile si gnﬁtm'es thereto, shall have the same
force and effect as the originals. :

12 In consideraticn of the foregoing admissions and stipulations, the parties
agree that the Board may, without further notice or fortnal proceeding, issue and enter the
following Disciplinaty Order; coa . e

DISCIPLINARY ORDER ‘

IT IS HEREBY ORDERED that Pharmacist License No, RPH 30586 issued to
Respondent is vevoked, However, the re;\fgcation is stayed and Respondent is placed on
prdbatibn for three (3) years on the following terms and conditions,

1. Obey All Laws. Respondent shall obey all state and federal laws and
regulations substantially related to or governing the practice of pharmacy,

Respondent shall report any of the following occurrences to the Board, in writing,
within 72 hours of such occurrence: |

. an arrest or issuance of a criminal complaint for violation of any provision of the
’ Pharmacy Law, state and federal food and drug laws, or state and federal

contyolled substances laws
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. a ples of guilty or nolo contendere in any state or federal criminal proceeding to
any criminal complaint, information or indictment

. a convictipn of any crime '

. discipline, citation, or other administrative action filed by any state and federal
agency which involves Respondent’s license or which is related o the practice
of pharmacy or the menufacturing, obtaining, handling or distribution or billing
or charging for any dmg, device or conirolled substance.

2. Reporting to the Board, Respondent shall report to the Board
quarterly. The report shall be made either in person or in writing, as directed. Respoﬁdent
shall state under penalty of perjury whather there has been compliance with al\l tllé terms end
conditions of prbbation. If the final probation report is not made es directed, probation shall
be extended automatically until such time as the ﬁna] report is made and accepted by the
Board,

3.-  Interview with the Board. Upon receipt of reasonable notice,
Respondent shall appeér in person for interviews with the Board upon request at various
intervals at a location to be determined by the Board, Failure to appear for a scheduled
interview without prior notifieation to Board staff shall be-considered a ¥iclation of probation,

' 4. Cooperation with Board Staff. Respondent shall cooperate with the

Board's inspectional program and in the Board's monitoring and investigation of Respondent's

compliance with the terms and conditions of his probation. Failure to comply shall be

considered a violation of probation.

5. Continuing Education. Respondent shall provide evidence of efforts
to maintain skill and lmowledge as a pharmacist as directed by the Board,

o, Notice to Employers. Respondent shall notify all present and
prospecti';'e employers of the decision in case number 2784 and the terms, conditions and
restrictions imposed on Respondent by the decision, Within 30 days of the effective date of
this decision, and within 15 days of Respondent undertaking new employme;xt, Respondent

shall canse his direct supervisar, pharmacist-in-charge and/or owner tc réport to the Board in
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writing acknowledging the employer has read the decision in cage number 2784,

If Respondent works for or is empioyed by or through a pharmacy employment
service, Respondent must notify the divect supervisor, pharmacist-in-charge, and/or owner at
every pharmacy of the and terms conditions of the decision in case number 2784 in advance of
the Respondent commencing work at each pharmacy, .

"Bmployment" within the meaning of this provision shall include any full-time, part-
time, temporary, relief or pharmacy management service as a pharmacist, whether the
Respondent is considered an employee or indspendent contractor.

7, No Preceptorships, Supervision of Interns, or Serving as a
Consultant, Limitations on Being Pharmacist-in-Charge (PIC). Respondent shall not
supervise any intern pharmacist or perform any of the duties of a preceptor, nor shall
Respondent be the pharmacist-in-charge of any entity licensed by the Board in a wholesale;
capacity or for an en’gity engaging in any activities for which a wholesale pelmit is required,
unless otherwise specified in this order, . ‘

. g, Reimbﬁrsement of Board Costs, Respondent shall pay to the Board
its costs of investi gﬁtion and présecution of this matter in the amount of $49,078,00. This
amount reflects an offset of §6,744, which represents reimbursement-of the costs of
investigation aﬁd enforcement Respondent previously paid pursuant to Board of Pharmacy
Case No. 2421. Respondent shall meke said payments in a payment plan approved by the
Board, ' . '

The filing of bankruptcy by Respondent shall not relisve Respondent of his .
responsibility to reimburse the Board its costs of investigation and pﬁ'osecution.

9. Probation Monitoring Costs, Respondent shall pay the éosté
associated with probation nw.onitoriﬁg as determined by the Board‘each and every year of
probation, Such costs shall be payable to the Board at the end of; each year of probation.
Failure to pay such costs shall be considered a violation of probation,

10, ‘Status of License. Respondent shall, at all times while on probation,

maintain an active current license with the Board, including any period during which

5
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suspension or probation is tolled. ‘

If Respondent's license expires or is canéelled by operation of law or otherwise,
upon renewal or reapplication, Respondent's license shall be subject to all terms and
conditions of this probation not previously satisfied.

11. Liéense Surrender while on Probation/Suspension, Following the

effective date of this decision, should Respondenf cease practice due to refirement or health,
c-)r be ctherwise unable to satisfy the terms and conditions of probation, Respondent roay |
tender hiis license to the Board for surrender. The Board shall have the discretion whether to
grant the request for surrender or teke any other action it demﬁs appropriate and reasonable,
Upon formal acceptance of the surrender of the license, Respondent will no longer be subject
to the terms and conditions of probation, .

Upon aceeptance of the surrender, Respondent shai] relinguish his pocket
license to the Board within 10 days of notification by the Board that the surrender is accepted.
Respondent may not reapply for any license‘ﬁ‘dm the Board for three years from the effective
date of the surrender, Respandent shall meet all requirements applicable to the license sought
as of the date the application for that license is submitted to the Board.

_ 12, Notification of Empioyment/Mailing Address Change. Respondent
shall notify the Board in writing within 10 days of any change of employment, Said
notification shall include the reasons for leaving and/or the address of the new employer,
supervisor or owner and work schedule if known. Respondent shall notify the Board in
writing within 10 days of a change in name, mailing address or phone number.

13.  Tolling of Probation. Should Respondent, regardless of residency, for
any reason cease practicing pharmacy for a minimum of eighty 80 hours per calendar month in
California, Respondent must notify the Board in writing within 10 days of cessation of the
practice of pharmacy or the resumption of the practice of pharmacy, Such periods of time
shall not apply to the reduction of the probation perind. It is a violation of probation for
Respondent's probation to remain tolled pursuant to the provisions of this condition for a

period exceeding three years,




i FED-B9-2007 . 15:21 | P. 05

"Cesgation of prastice” means doy period of time exceeding 30 days in which

Respondent is not engaged in the practice of pharmasy as defined in Bection 4052 of

the Businoss and Professions Code, |

14.  Vidlation of Probation. If Respondent violates probation in.any

mpéct, the Board, laﬂm glving Respondent notics and an opportunity to be heard, may revoks
probation and carry out the disciplinary order which was Stayed, If 2 Acousation of i |
accusation is filed against Respondent during probation, the Board shall have continving
jurindiction and the period of probation ghall be extended, tmtil the Accusation or accusation |
is heard and decided. |
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If Respondent has not comphed with any term or condition of probation, the
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Board shall have continwing jurisdiction over Respondent, and probation shall automatically
be extended unt] 4] tetms and conditions have been satisfied or the Board has taken ather

—
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action as desmed appmﬁﬁalc to treat the fajlure o comply as 8 violation of probation, to

=

termirate probation, and to impose the penalty which was stayed,

Lh

15, Completion of Probaton. Upon suceessfll campletion of probation,

e
429

Rmpon&t#z’t'a license will be fully restored.

AQCEETANCE
" 'Y have carefully read the Stipuletéd Settlemont and Disciplinary Order. |

— [P —
b ] o -3
L

understand the slipulation mnd the effect it will have on rmy Pharmacist License, [ enler into
this Stipulated Settlement and Disclplinary Order voluntarily, knowingly, and intelNgently,
and agree 0 be bonnd by fhe Decision and Order of the Board of Pharmacy,

DATED; [Chlvamyg | ?4'. 2007,

TV I VES,

Respondent
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ENDORSEMENT

The foregoing Stipulated Set’clemeﬂt and Disciplinary Order is heyeby

respectiully submitted for consideration by the Board of Pharmacy of the Departrnant of

Consumer Affairs.

DATED; 3\%\0 i

DOJ Matter 1D; LA2004501 184
60190537.wpd

EDMUND G. BROWN JR.,, Attorney General
of the State of California

R

THOMAS L. RINALDI
Deputy Attorney General

Attorneys for Complainant

B
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BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS.
STATE OF CALIFORNIA .

In the Matter of the Accusation Against:
ROBERT WAYNE BLACKBURN

25515 Lone Pine
Laguna Hills, CA 92653

Pharmacist License No. RPH 30586

Case No. 2784
OAH No, 2006050822

Respondernt.
. DECISION AND ORDER

The attached Stipulated Settlement and Disciplinary Order is hereby adopted by

the Board of Pharmecy, Department of Consumer Affairs, as its Decision in this matter, -

This Decision shall become effective on __ april 25, 2007

It is 5o ORDERED March 26, 2007

BOARD OF PHARMACY

DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA

By %{%WW
" WILLIAM POWERS

Board President
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W 23515 Lone Pine

BILL LOCKYER, Attorney General o
of the State of California Hivh g

THOMAS L. RINALDY], State Bar No. 206911 a
Deputy Attorney General

California Department of Justice

300 So, Spring Street, Suite 1702

Los Angeles, CA 90013

Telephone: (213) 897-2541

Facsimile: (213) 897-2804

- J )
a"-.i‘ ] “;il{j: hg

3
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Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation and Petition to Case No. 2784
Revoke Probation Against:

7 OAH No, -
ROBERT WAYNE BLACKBURN - | ACCUSATION
Laguna Hills, CA 92653 ' AND

Pharmacist License No. RPH 30586, PETITION TO REVOKTE,
' PROBATION

-Respondent.

Complainant alleges:
| PARTIES

1. Patricia F. Harris (Compl-ai'nant) brings this Accusation solely in her
official capacity as the Exeéutive Officer of the Board of Pharmacy, Department of Consumer
Affaire (Board), |

2. On or about April 30, 1990, the Board of Pharmacy issued Pharmacist
License No. RPH 30586 to Robert Wayne Blackburn (Respondent). Respondent’s Pharmacist
License is currently on probationary status until September 10', 2006. The license will expire on

Anril 30, 2007, unless renewed,

B s
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JURISDICTION

3. This Accusation and Petition to Revoke Probation is brought before the
Board under the authority of the following laws. All section references are to the Business and
Professions Code unless otherwise indicated, | |

4, Section 4300 permits the board to take disciplinary action to suspend or
revoke a license issued by the Boa;d. . '

5. - Bection 4301 states, in pertinent part:

"The board shall take action against any holder of a Hoense who is guilty of
unprofessional conduc;t or whose license has been procured by fraud or misrepresentation or
igsued by mistake, Unprofessioﬁal conduct shall include, but is not limited to, any of the

fallowing:

(i) The violation of any of the stetutes of this state or of the United States

regulating controlled substances and dangerous drugs,

"(0) Violating or attempting to violate, directly or in(iitectly, or assisting in or
abetting the violation of or conspiring to violate any provision or term of this chapter or of the
applicable federal and state laws and regulations governing pharmacy, inoluding regulations
established by the board, | | |

' 6.. Section 4059.5 states, in pertinent part:

"(a) Except as otherwise provided in this chapter, dangerous drugs or dangerous
devices may only be ordered by an entity licensed by the board and shall be delivered to the
liceqsed premises and signed for and received by & pharmacist. Where a licensee is permitted to
operate through an exempteé, the exemptee may sign for and receive the delivery.

| 7. Section 4160 states, in .pertin-ent part;

"(a) No person shall act as 8 wholesaler of any dangerous drg or dangerous

device unless he or she has obtained a license from the board. Upon approval by the board and

the payment of the required fee, the board shall issue a license to the applicant.

2
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"(¢) A separate license shall be required for each place of business owned or
operated by a wholesaler, Each license shall be renewed annually and shall not be
transferable. . . "

8. Section 4043, subdivision {a), states, in pertinent part:

""Wholesaler" means and includes every person who acts as a wholesale
merchant, broker, jobber, customs broker, reverse distributor, agent, or oui-of-state distributor,
who sells for resale, or negotiates for distribution, or takes possessidn of, any dmg or device
ingluded in Section 4022, ., ." | '

9, Section 118, subdivision (b), provides that the suspension / expifation /
surrender / cencellation of a license shall not deprive the Boérd of jurisdiction to proceed with a
disciplinary action during the period within which the license may be renewed, restored, reissued
or retnaiated, ‘ _

10.  Section 125.3 provides, in pertinent part, that the Board may request the

administrative law jodge to direct a licentiate found to have committed a violation or violations.

1| ofthe licensing act to pay a sum not to exceed the reasonable costs. of-the investigation and

enforcement of the case,

~ INTEGRATED HEALTH CARE ASSETS
11.  Integrated Health Assets, Inc, ("THA") is a California for-profit corporation

with Robert Wayne Blackburn as its sole officer and director. On or about January 25, 2000,

Robert Wayne Blackbum was issued 100% of the corporation’s common stock. The
corporation’s agent for service of process ié Robert Waﬁx‘e Blackbum, 28241 Crown Valley
Pkwy., #616, Leguna Niguel, CA 92677, ‘ THA has not been issued a permit of any kind by the
Board and is not authorized to purchase, sell or transfer dangerous drugs,

no

"
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12, On oraround February 24, 2002, IHA entered into a contra.ct with
Quantum Health, Inc., which owns and operates VillaView Community Hospit'a.l (hospital)' to
manage the hospital pharmacy located on site. Pursuant to the contract, IHA assumed
responsibility for ordering and maintaining an inventory of dangerous drings using the hospital’s
pharmacy permit. The quantity of the orders was to be consistent with the hospital’s reasonable
needs, . |
13. At the tithe of the agreefncnt, the hospital’s reasonable needs required
monthly purchases from.phannaceut_ical wholesalers of approximately $80,00D-$100,000 worth
of dangerous drugs. Shortly after [HA assumed control of the pharmacy, purchases from drug
wholesalers increased dramatically with no corresponding increase in the reasonable needs of the
hospital. Respondent purposely orde1:éd more drugs thaﬁ were needed for hospital use in order to
sell the excess fo third parties ingluding wholesalers such as Jam Pharmaceutical, Inc. |
© FIRST CAUSE FOR DISCIPLINE
(Obtaining Drugs withowt a Permit)
14, | Respondent Blackburn is subject to disciplinary action under sections

4300 and 4301(j) and (0) on the grounds of unprofessional conduct for violating either directly or

' indirectly section 4059,5(s) by obtaining dangerous drugs without a proper permit issued by the

Board as further described in paragraphs 11-13 above,

SECOND CAUSE FOR DISCIPLINE
(Acting a8 2 Wholesaler Without a Licenss)

15. Respondent Blackburn is subject to disciplinary action under sections
4300 and 4301() and (0) on the grounds of unprofessional conduct for violating cither directly 6r
indirectly sections 4160(a) and 4160(c), in that Respondent acted as wholesaler without a proper
wholesale permit issued by the Board as further described in paragraphs 11-13 above,
i

i tymn

1. On or around 4/23/02, VillaView Comrﬁunity Hospital became University Community
Medical Center.
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PETITION TO REVOKE STAY OF REVOCATION ORDER
(Violation o'f Administrative Decision and Order)

16, The allegatmns of paragraphs 1 through 15 are incorporated herein by
reference Bs though folly set forth herein,

17.  On or ebout January 31, 2002 g prior dlsclphnal'y action was filed by the
Board of Pharmacy against respondent {Case No. 2421), On August 11, 2003, the Board issuad a
decision revoking respondent’s pharmacist license, .'I‘ﬁe'revocation was stayed and respondent
placed on probation for a three year period subject to the Board’s standard terms and conditions.”
‘The Board’s decision is 'mcorﬁorated herein by reference.

18, Respondent iz subject to having his probation and stay of revocation

revoked in that he viclated terms and conditions of his probation as follows:

a. At all times after the effective date of Resfaondent’s probation, Conditions
1, 6, and 12 of the Board’s Decision stated: i

CONDITION NO. 1 |

"(1). Obey All Laws, Respondent shall b‘ney all state and federal laws and
re:guiat'mns substantially related to or governing the practice of phmnacy."

CONDITION NQ. 6

"(6), Notification to Employers, Respondent shall notify all present and
prospective cmployeré of the decision in this case. Within 30 cléys of fhe effective date of this
decision, respondent shall cause his direct supervisor, pharmacist in charge, or employing
pharmacy owner to write to the board acknbwledging receipt of a copy of the decision in this
case. Before beginni’ng any new employment in any position that requires licensure by the board, |
respondent shall cause his prospective employer to write to the board acknowledging receipt of a

copy of the decision in this case,

2. Respondent filed a petition for writ of mandate in the Superior Court for the County of
Orenge that was granted in part and denied in part. Causes for discipline nos. 1-3 and 5 were
set aside and the matter remanded to the Board for reconsideration of the discipline imposed.
After reconsideration, the Board ordered that the original discipline remain undisturbed.

5
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CONDITION NQ. 12

"(12). Change of Employment. Respondent shall notify the board in writing
within 10 days of any change of employment. The notice shall include the reasons for leéving. If
respondent is beginning a new employment, the notice shall also include the address of the new
employer, supervisor, or owner and respondent’s new work schedul e,. if known. Respondent
shall notify the board in writing within 10 days of a change in name, mdiling address or phone
number, |

GROUNDS FOR REVOKING PROBATION AND STAY OF REVOCATION

19, Grounds exist to revoke Respondent Robert Wayne Blackbum’s probation
and reimpose the order of revocation in that he failed to comply with the following terms and
conditions of probation;

B, Condition 1;: Respondent failed to comply with probation condition No.
1 by‘ failing to comply with all federal, state, and local laws governing the practice of pharmacy
in California as further described in paragraphs 11-13 above. - _

b. Condition 6:'. Respondent failed to comply with condition
No, 6 by failing to provide hig employer (Vis;ta Specialty Hospital in Baldwin Park, California)
with a copy of the Board’s decision (Ca;e E\Io. 2421) imposing discipline uPon.his loense,

C Condition 12 Respondent failed to comply with condition .
No, 6 by failing to inform the Board of his employment with Vista Specialty Hospital in Baldwin
Park, California, | '

PRAYER

WHEREF‘ORE, Complainant requests that a hearing be held on the matters herein
alleged, and that following the hearing, the Board of Pharmacy issue a decision: '

1, Revoking or suspending Pharmacist License No, RPH 30586, issued to
Robert Wayne Blackburn.

2. Revoking the probation that was granted by the Board in Case No. 2421
and hmposing the disciplinary order that was stayed; thereby revoking Pharmacist License No,

RPH 30586, issued to Robert Wayne Blackburn;

6
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3. Ordering Robert Wayne Blackburn to pay the Board of Pharmacy the
reasonable costs of the investigation and enforcement of this case, pursuant to Business and
Profegsions Code section 125.3;

4, Taking such other and further action as deemed necessary and proper.

C

DATED: ,;Z/, 22 /ﬂ(ﬂ

PATRICIA F. HARRIS
Executive Officer

Board of Pharmacy

Department of Consumer Affairs
State of California

Complainant

1.A2D04601184
aoc),wpd






