BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

CESAR GARCIABUENO
P.O.Box 131351
San Diego, CA 92170

Pharmacy Technician Registration No.
TCH 44346

Respondent.

Case No. 4275

DECISION AND ORDER
The attached Stipulated Surrender of License and Order is hereby addpted by the

Board of Pharmacy, Department of Consumer Affairs, as its Decision in this matter.

“This decision shall become effective on November 30, 2012.

It is so ORDERED on October 31, 2012,

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

/q(,@/m;

By

STANLEY C. WEISSER
Board President
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KAMALA D. HARRIS _
Attorney General of California
JAMES M. LEDAKIS
Supervising Deputy Attorney General
MARICHELLE S. TAHIMIC :
Deputy Attorney General
State Bar No, 147392
110 West "A" Street, Suite 1100
San Diego, CA 92101
P.0. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-3154
Facsimile: (619) 645-2061
Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY |
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No, 4275

CESAR ANTONIO GARCIABUENO
P. O. Box 131351 ,
San Diego, CA 92170 STIPULATED SURRENDER OF

Pharmacy Technician Reglstratxon No. TCH | LICENSE AND ORDER
44346

Respondent.

In the interest of a prompt and speedy résolution of this matter, consistent with the public
interest and the responsibility of the Board of Pharmacy of the Department of Consumer Affairs
the parties hereby agree to the following Stipulated Surrender of bLicense and Order Wilich will be
submitted to the Board for approval and.adoption. as the final disposition of the Accusation.

PARTIES

1. Virginia Herold (Complainant) is the Executive Officer of the Board of Pharmacy. |
She brought this action solely in her official dapacity and is represented in this matter by Kamala
D. Harris, Attorney General of the State of California, by Marichelle S, Tahimic, Deputy
Attorney General, |

2. Cesar Antonio GarciaBueno (Réspondent) is representing himself in this proceeding

and has chosen not to exercise his right to be represented by counsel.
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Stipulated Surrender of License (Case No. 4275)
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3, Onor about December 27, 2002, the Board of Pharmacy issued Pharmacy Technician
Registration No, TCH 44346 to Cesar Antonio Gar;:iaBueno (Respondent). The Pharmacy
Technician Registration was in full fdrée and effect at all times relevant to the charges brought in
Accusation No, 4275 and will expire on September 30, 2012, unless renewed.

‘ JURISDICTION

4,  Accusation No. 4275 was filed before the Board of Pharmacy (Board), Department of
Consumer Affajrs, anﬁ is currently pending against Respondent. The Accusation and all other
statutorily required documents were properly served on Respondent on June 14, 2012.
Respondent timely filed his Notice of Defense contesting the Accusation, A copy gf Accusation

No. 4275 is attached as Bxhibit A and incorporated by reference.

ADVISEMENT AND WAIVERS

5. Respondent has carefully read, and understands the charges and allegations in
Accusation No. 4275. Respondent also has carefully read, and understands the effects of this
Stipulated Surrender of License and Order. A ‘

6.  Respondent is fully aware of hisllegal rights in this matter, including the right to a -
hearing on the charées and allegations in the Accusation; the right to be represented by counsel, at
his own expense; the right to confront and cross-examine the witnesses against him; the right to
present evidence and to testify on his own b?ehalf; the right td the issuance of subpoeénas to compel
the attendance of witnesses and the production of documents; the right to reconsideration and
court review of an adverée decision; and all other rights accorded by the California
Administrative Procedure Act and ‘other gpplicablq laws. _

7. Respondent voluntarily, knowingly, and intelligently waives and gives up each and
every right sét forth above.

CULPABILITY

.8 Respondent admits the truth of each and every charge and allegation in Accusation
No. 4275, agrees that cause exists for discipline and hereby surrenders his Pharmacy Technician

Registration No. TCH 44346 for the Board's formal acceptance,

/1

Stipulated Surrender of License (Case No, 4275)
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9. Respéndent understands that by si gﬁing this stipulation he enables the Board to issue

an order accepting the surrender of his Pharmacy Technician Registration without fuﬁher process.
| CONTINGENCY

10. This stipulationv shall be subject to approval by the Board of Phannacy. Reépondent
understands and agrees that counsel for Complainant and the staff of the Board of Pharmacy may
comm{micate directly with the Board regarding this stipulation and surrender, without notiée to or
participation by Respondent. By signing the stipulation, Respondent understands and agrees that
he may not withdraw his agresment or seek to rescind the stipulation prior to Athe time the Board
consideré and acts upon it. If the Board fails to adopt this stipulati'on as its Decision and Order,
the Stipulated Surreﬁder_ and Disciplinary Order shall be of no force or effect, except for this
paragraph, it shall be inadmissible in any legal action between the parties, and the Board shall not
be disqualified from further action by having considered this matter. -

11.  The parties understand and agree that facsimile copies of this Stipulated Surrender of

| License and Order, including'facsimile‘signatures thereto, shall have the 'sarhe force and effect as

the originals.
12,  This Stipulated Surrender of License and Order is intended by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement.

It supersedes any and all prior or contemnporaneous agreements, understandings, discussions,

negotiations, and commitments (written or oral). This Stipulated Surrender of License end Order

may not be altered, amended, modified, supplemented, or otherwise changed except by a writing
executed by an authorized repfesentativc of each of the parties.
13, In consideration of the foregoing admissions and stipulations, the parties agree that
the Board may, without further notice or formal proceeding, issue and enter the following Order:
| ORDER |
IT IS HEREBY ORDERED that f’harmacy Technician Registration No. TCH 44346, issued

to Respondent Cesar Antonio GarciaBueno, is surrendered and accepted by the Board of

Pharmacy.

Stipulated Surrender of License {(Case No. 4275)
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1. - The surrender of Respondent’s Pharmacy Technician Registration and thej acceptance
of the surrendered license by the Board shall constitute the imposition of discipline against
Respondeﬂt. This stipulation constitutes a record of the discipline and shall become a part of’
Respondent’s license history with the Board of Pharmacy. Respondent is required to report this
surrender as disciplinary action, '

2. Respondent shall lose all rights and privileges as a Registered Pharmacy Technician
in California as of the effective date of the Board’s Decision and Order,

3. Respondent shall cause to be deiiVered to the Board his pocket license and, if one was
issued, his wall certificate on or before the effective date of the Depision and Order,

4. Respondent may not apply for any license, permit or registration from the Board for
three (3) years from the effectiye date of this decision,

5, IfRespordent éver applicé for licensure or petitions for reinstatement in the State of
Califofnia, the Board shall treat it as a new application fo;r licensure, Respbndent must éomply :
with all the laws, fegulations and procedures for licensuré in effect at the time the application or
petition is filed, including taking and passing the Pharmacy Technician Certification Examination
(PTCB), and, all of the charges and allegations contained in Accusation No. 4273 shall be
deemed to be true, cotrect and admitted by Respondent when the Board determines whether to
grant or deny the application or petition. |

6.  Respondent shall pay the agency its costs of investigation and enforcement in the
amount of $1,3 77.50 pﬂo} to applicatién for a new license.

7. It Respondeﬁt should ever apply or reapply for a new license or certification, or
petition for reinstatement of a liqense, by any other health care licensing agency in the State of
California, all of the charges and allegations con_taiiied in Accusation, No. 4275 shall be deemed
to be ti'ue, correct, and admitted by Respondent for the .purpose of any Statement of Issues or any

other proceeding seeking to deny or restrict licensure,

1
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ACCEPTANCE
I have carefully read the Stipulated Surrender of License and Order. [ understand the
stipulation and the effect it will have on my Pharmacy Technician Registration. [ enter into this

Stipulated Surrender of License and Order voluntarily, knowingly, and intelligently, and agrée to

be bound by the DBCTOH and Order of the Board of Ptij'nac

DATED: % Z&llz |

CESAR ANTONI®) CIABUENO

Respondent

ENDORSEMENT

The foregoing Stipulated Surrender of License and Order is hereby respectfully submitted”

for consideration by the Board of Pharmacy of the Department of Consumer Affairs.

Dated: aQ/JZ[ 9, 20/ 2 Respectfully submited,

KaMALA D, HARRIS

Attorney General of California
JAMES M. LEDAKIS :
Supervising Deputy Attorney General

/%L«:Z/z /N3
MARICHELLE S, TARIMIC

Deputy Attorney General
Attorneys for Complainant

SD2012802453
70599177.doc

Stipulated Surrender of License (Case No. 4275)
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KAMALAD. HARRIS © -

Attorney General of Califoinia

ALFREDO TERRAZAS

Senior Assistant Attorney General

JAMES M. LEDAKIS

Supervising Deputy Attorney General

State.Bar No, 132645 : - :
110 West "A" Street, Suite 1100 - /
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-2105
Facsimile: (619) 645-2061

Attorneys for Complainant

_ BEFORE Tm;

BOARD OF PHARMACY

DEPARTMENT OF CONSUMER. AFFAIRS
STATE OF CALIFORNIA

| Inthie Matter of the Acousation Against: Lase No. 4275

CESAR GARGIABUEN (0
P.-O. Box 131351

- San.Diego; CA 92170 - - JACCUSATION
Pharmacy Technician Registration
No, TCH 44346 -
Riespondent..
Complaimantalleges: -
PARTIES

1. Virginia Hercld (Complainant) brings this Accusation solely in her official capaeity

| as the Bxscutive Officer of the Board of Pharmaey, Departrrient.of Consumer Affairs.

2. Oh or about December 27,2002, the-Board of Pharmacy issued Pharmacy Technician

|| Registration Number TCH 44346 10 Cesar GarciaBueno (Respondent). The Pharmacy

Tecbn,i@iap Registration was in full force and effect at all times relevant to the charges brought
herein and will expire on Septeniber 30, 2012, unless renewed.

Iy
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JURISDICTION
‘ 3. This Accusation is brought before the Board of Pharmacy (Board), Department of
Consumer Affairs, under the authority of the following laws. All section references are to the
Business aiid Professions Code unfess othérwiseajiﬁdi‘cated!
4. Section 4300(a) of the Code states that'“[e]very license issued may be suspended or
revoked.”
5. Section 118, subdivision (b), of the € Code provides that the suspension, expiration,
surtender or cancellation of a license shall not.deprive the Board of jurisdiction to proceed with a
disciplinary action during the period within which the license may be renewed, restored, reissued

or reinstated.

'~ STATUTORY AND.REGULATORY PROVISIONS
6, Section 482 of the Code states:
. >

Bach boatd widerthe pI‘DVISIC}nS of this codesshall develop ¢riteria to evaluate
the rehabilitation of 2 pefsoh when:

(a) Considering the denial:of a license by-the board under Section 480; or
(b) Considering suspension or revosation of a license under Section 490,

Each board shall take into dceouit all campatent evidenee of rehabilitdtion
ﬁmushed by the: applicanit or licsnsee,

7. Section 490 of the Code provides, in‘perfinent patt, that & board may suspend or

revoks a license oirthe ground that the licensee-has been convicted of a crime substantially

related to the-qualifications, functions, or dufies of the business or profession for which the

| license was issued:

Hi
1
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8. Seotion 492 of the Code states:

Notwithstanding aniy ofher provision of law, successful completion of any
diversion program under the Penal Code, or successful completion of an alcoho! and

-drug problem assessment program under Article 5 {commencing with section
23249.50) of Chapter 12 of Division 11 of the Vehiclg Code, shall not prohibit any

agenpy,established under Division 2 ([Healing Arts} commencing with Section 500)
of this code, or any initiative act referred to in that division, frem taking disciplinary
action against a licensee or from denying a license for professional misconduct,

- mnotwithstanding that evidence of that misconduct may be recorded in a record
pertaining to an arrest.

This section shall not be construed to apply to any drug diversion program

operated by any agency established under Division 2 (commencifig with Section 500)
'of this code; or-ahy initiative act referred to in that division..

9. Section 493 ofthe Code states;

Notwithstariding-any other provision of law, in-a.proceeding conducted by a
‘board withil the department:puisuant to law to deny ait application for a license or
‘to suspend or revoke 4 license or otherwise take disciplinary action against a
person-who holds a license, upon the ground that the applicant or-the licenses has

_ been convicfed of a crime'substantially related to the qualifications, functions, and

duties of the lictnsee in question, the record of conviction of the crime shall be
conclusive evidence of the fact that the conviction oceurred, but only of that fact,
“and the board may inquire into the circumstances surrounding the commission of
the erime in order to fix the degtee of discipline orto determine if the conviction is
substantially related to the qualifications, functions, and duties of the licensee in
question. '

As used in this seetion, “license” inctudes “certificate,” “permit,”
“authority,” and “registration.”

10, Section 4301 of'the Codg states:

The boatd shall take action against any holder of a ligense who is: guilty of
uiprofessional conduct or whose license has beex procured by fraud or
mistepresentation or issued by mistake. Unprofessional conduct shall iriclude, but is
not liniited to, any of the following:

LT

(1) The administering to oneself, of any controlled substance, or the use of any
dangerous drug or of alcoholic beverages to the extent or in 4 manner as to be
dangerous or'injuttous to oneself, to'a person holding a license under this chapter, or
to #iny other person or-to the public, or to the extent that the use impairs the ab’ﬂlty of
the person to coriduct with safety to the public the practice authorized by the license.

© Acousation
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' (§) The violation of any of the Statutes of this state, or any other state, or of the
United States regulating controlled subtances and dangerous drugs.

~ (0) Violating or atfempting to violate, directly or indirectly, or assisting in or
ablttirig the violation of or conspiring to violate any provision or term of this chapter
ot of the applicable federal and state laws and regulations governing pharmacy,

"including regulations established by the board or by any other state or federal

regulatory agency.

{p) Actions or conduct that wonld have warranted denial of a license.

11, Settion 4022 of the Code states

“Dangerous drug!’ or "dangerous device" means any drug or device unsafe for
self-use in humans or animtals, and includes-the following;

© (@) Aty driig that bears the legend: "Caution; federal law prohibits dispensing
withiout presgription,” "Rx enly," or words.of siniilar import.

(B) Aty device that bears the staternent; "Caution: federal law restricts this
device to sale by or on‘therordet of & " "Rx only," ‘or words of similar
import, the blank to-be filled i with the designation of the practitioner licensed to use
ororder use of the device, o

(c) Any other drug or devite that by federal or state law can be Jawfully
dispensed only on prescription.or furnished pursuant to. Section 4006.

12, Title 16, California Cede of Regulations, section 1769, states:

.. () When considering the suspension or revocation of a facility or a personal
license.on the gronng that the licensee or the registrant las been convicted of a crime,
the bosrd; in evaluating the rehabilitation of such personand his present eligibility for
alicense will consider the following criteria: v

(1) Nature. and severity of the act(s) or offense(s).
(2) Total criminal record.
(3) The time that has elapsed since commission of the act(s) or offense(s).

(4) Whisther the license has complied with all terms of parole, probation,

testifution.or any other sanctions lawfully imposed against the licensee.

(5) Evidenee, if any, of ‘rehabilitation submitted by the licensee.

B
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| Code section 11055, subdivision (d)(2); 'and is-a dangerous-drug pursuant to Business and Professions

| (0)of the Code iri that Respondent was-under'the influence of the controlled substance and
.officers responded to areport of a juverile vandalizing garbage cans at a little league park inthe

|| vnusual.. Officers asked if he needed the officers’ assistance and Respondent asked officers for a

13. Title 16, California Code of Regulations, section 1770, states:
~ For the purpose of denial, suspension, or revocation of a personal or facility

license pursuant to Division 1.5 (commencing with Section 475) of the Business and

Professions Cade, a crime or act shall be considered substantially related to the

qualifications, functions or duties of a liceitsee or registrant if to a substantial degree

it evidences present or potential unfitness of a licensee or registrant to perform the

functions authorized by his license or registration in a manner consistent with the

public health, safety, or welfare. ‘

COST RECOVERY

14, Section 125.3 of the Code:states, in pertinent part, that the Board may request the
admihistrative law judge to direct a licentiate found to have committed a violation or violations of
the licensing actto pay a sum notte exceed: the reasenable costs of the investigation and
enforcement of the-case.

DRUG

I5.  Methaing hetdming is a Schedule I controlled substance pursuant to Health-and Safety

Code sectipn 4022,

FIRST CAUSE FOR DISCIPLINE

(Unprofessional Conduct — Under the Influence of a Controlled Substance -
Methamphetamine — on July 31,2011)

186. Res;ﬁondenti is subject to disciplinary detion urider section 4301, subdivisions (j) and

ddngerous dtug, methatnphetamirie, without a prescription. The circumstances are as follows:

17. :OnJuly.31, 2011, at approximately 0745 hours‘, Susanville Police Department

area of River S‘treet‘ and South McDow,

18.  Upon arrival, officers made.contact with Respondent, Respondent was acting

New York seltzer E.e,.verage._ Officers.attempted to handeuff Respondent while they completed

their investigation and Respondent resisted the officers. Officers arrested Respondent for

Accusation
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resisting arrest ashe was agitated and combatant, and transported him to the county detention

facility for booking,

19 Oneeat the detention facility, officers noticed Rfes’pénden,t was constanily paging in
his holding cell, pu%}'irggﬁ}ﬁ‘s: hair and looking rapidly in all directions. Officers conducted a drug
influence evaluatior on Respondent by using a pupilometer, pen light and a digital heart rate
mornitor'. During the evalvation; Respondent was constantly moving around, seemed nervous or
peranoid and had rapid speech. Resporident told officers thiat lie'hiad been using
methaniphetamine contivasusly for the last three dags, with the most recent use the moming of

Tuly 31, 2041, Respondent told officers that he fraded a ring for $50-worth of methamphetamine

- and snorted it-early that morning. Respondent provided officers with a urine sample which tested

positive for methamphetamine, Officers added a charge of being under the influence of a
controlléd sibstance. A subsequent tokicology report showed that R@spondent’s’ specimen tested
positive for methampheétamine. ‘

20. - As.avesuli,of the arrest;on-or about March 24; 2011, in a criminal proceeding entitled
People of the S’t’*atﬁe of Californiavs, Cesar A. Garia'ia-BUené;, in the Superior Court of the State of
California, County of Lassen, ii'Case No. -CR‘OZQOQ‘S,‘ Respondent pled >no't- guilty to violating
Penal Code section 148(a)(1) (resisting/obstructing peace officers) and Health and Safety Code

section 11550() (unider-the-influence of a.controlled substance — methamphetamine).

21, OnSeptember 27,2011, Case No. CRO9025 was ordered dismissed in the interest of

justige:
SECOND. CAUSE FOR. DISCIPLINE

(Unprofessional Conduct ~ Use of Controlled Substarices or Dangerous Drugs to an Extent
or in Manner Dangerous or Injurieus to Self or Others)

22, Respondent is subject to disciplinary ection under section 4301(h) of the Code in that

on or about July 31,2011, Respondent used and was under the influence of controlled substances, |

to wit: methamphetami-ne,. to an extent orin a manner dangerous or injurious to himself or others, |

as is more fully detailed at paragraphs 16-21, above, which are incorporated here by reference.

Acousation
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THIRD CAUSE FOR DISCIPLINE

{Unprofessional Conduct - Committed Act Which Would Have Warranted
Denial of License)

23. Respondetit is subject tg disciplinary action under section 4301(p) of the Code in that
he engaged in actions or conduct that would have warranted denial of a Hcense, as fully set forth
at paragraph 16 through 21, above, which are incorporated here by reference.

| PRAYER |

WHEREFORE, Complainant requests that a hearing be héld on the matters herein alleged,

and that following the hearing, the Board of Pharmacy issue.a decision;

1. Revoking er suspending Pharmacy Technician Registration Number TCH 44346,

1| issued to Cesar Antonio GargiaBuene,

2. Orderinig Cessr Anterito GarciaBueno to pay-the Board of Pharmacy the reasonable

costs oF the nvestigafion and erforcement of this case, pursnantito Business-and Professions

Code settion 125.3;

3. Taking such other and further agtion as déemed necessary and proper.

Board of Pharmacy o
Department of Consumer Affairs
‘State of California,

Complainant

| SD20128024%53
1| 70555988;doex
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