BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

DAVID KALEMKIARIAN
5211 Franklin Avenue
Los Angeles, CA 90027

Pharmacist License No. RPH 41864

Réspondent.

Case No, 4022

DECISION AND ORDER

The attached Stipulated Settlement and Disciplinary and Order is hereby adopted by

the Board of Pharmacy, Department of Consumer Affairs, as its Decision in this matler.

This decision shall become effective on September 14, 2012.

It is so ORDERED on August 15, 2012.

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

/g(.g/m

STANLEY C. WEISSER
Board President
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KAMALA D. HARRIS

Attorney General of California

JKAREN B, CHAPPELLE

Supervising Deputy Attorney General

GEOFFREY WARD

Deputy Attomey General

State Bar No. 246437
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-2660
Facsimile: (213) 897-2804 _
E-mail; Geoffrey, Ward@doj.ca.gov

Attorneys for Complainant

BEFORE THE

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA
In the Matter of the Accusation Against: | case No. 4022
DAVID GUSTAV KALEMKIARIAN . OAH No. 2011 100367.
5211 Franklin Avenue | STIPULATED SETTLEMENT AND -
Los Angeles, CA 90027 _DISCIPLINARY ORDER

Original Pharmacist License No, RPH 41864
' - Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the dbove-

entitled proceedings that the following matters are true: |
-PARTIES

1. Virginia Herold (Complainant) is the Executive Officer of the Board of Pharmacy.
She br_ought this action solely in her official capacity and is represented in this matter by Kamala
D. Harris, Attorney General of the State of California, by Geoffrey Ward, Deputy Attorney
General. ' ' |

2, Resinondent David Gustav Kaleml;iafian (Respondent) is representéd in this
proceeding by atto_rnéy Wayne Miller, whose address is: 100 E, Thousand Oaks Blvd.,'Ste. 201
Thousand Oaks, CA 91360, ‘

3. Onor about August 2, 1988, the Board of Pharmacy issued Original Pharmacist
License No. RPH 41864 to Dayid Gustav Kalemkiarian (Respondent), The Original Pharmacist
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License was in ﬁﬂl fqrcc and effect at all times relevanf to the charges brought in Accusation No,
4022 and will eipire on July 31, 2012, unless renewed.
| - JURISDICTION _ |
4,  Accusation No, 4022 was filed before the Board of Pharmacy (Board) , Department

of Consumer Affairs, and is currently pending against Respondent, The Accusation and all other

statatorily required documents were properly served on Respondent on June 27, 2011,

Respondent timely filed his Notice of Defense contesting the Accusation.

A copy of Accusation No. 4022 is attached as exhibit A and incorporated herein by
reference.

ADVISEMENT AND WAIVERS

5.  Respondent has careflilly read, fulljz discussed with counsel, and understands the
charges and allegations in Accusation No, 4022. Respondent has also careﬁ.llly'réad, fully
discussed with counsel, and understands the effecté of this Stipulated Settlement and Disciplinary
Order. . . | _ |

6.  Respondent is fully aware of his legal rights in this matter, including the righttoa
hearing on the charges and allegations in the Accusation; the right to be represented by counsel at
his own expense; the right to confront and cross-éxamine the witnesses agaiost him; the right to
present evidence and to testify on his own'behalf;' the right fo the issnance of subpoenas to compel
the attendance of witnesses and the production of documents; tﬁe right \to reconsideration and
court review of an adversé decision; atd all other rights accorded by the California
Administrative P1'océdufe Act and other applicable laws,

7. Respondent voluntarily, knowingly, and _intelligeﬁtly waives and gives up cach and
every right set forth above. |

CULPABILITY

8.  Respondent understands andragrees that the charges and allegations in Accusation

No.‘4022, ifproven at a hearing, constitute cause for imposing discipline upon his Original

Pharmacist License.

STIPULATED SETTLEMENT (4022)
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9. For the purpose of resolving the Accusation without the expense and uncertainty of
further proceedings, Respondent égreas that, at a hearing, Complainant could establish a factual
basis for the charges in the Accusation, and that Respondent hereby gives up his right to contest
thosé charges.’ _

10. Respondent agrees thﬁt his Originﬁl Pharmacist License is subject to discipline and he
agrees to be bound l_)y the Board's probationary terms as set forth in the Disciplinary Order below.

CIRCUMSTANCES IN MITIGATION |

11.  Respondent David Gustav Kalemkiarian has never been the subject of any
disciplinary actioﬁ. He has expressed remorse for the alleged misconduct and has admitted
responsibility at an early stage in‘ the proceedings. He is not alleged to have diverted or dispensed
controlled substances or dangerous drugs for his personal consumption or use'.

. CONTINGENCY

12.  This stipulation shall be subject to approval by the Board of Pharmacy. Respondent
understands and agtrees that coﬁnsei for Comialainaﬁt and the staff of the Board of Pharmacy may
communjcate directly with the Board regarding this stipulation and settlement, without notice to
or participation by Respondent or his counsel. By signing the stipulation, Respondent
understands and agrees that he may'not ﬁvithdraw-his agreement or seek to rescind ithe stipulation

prior to the time the Board considers and acts upoﬁ it. If the Board fails to adopt this stipulation

as its Decision and Order, the Stipulated Settlement and Disciplinary Order shall be of no force or |

effect, except for this paragraph, it shall be inadmissible in any legal action between the parties,
and the Board shall not b'e‘disqueliliﬁed from Mher action bs.r having considered this matter,

13. The parties understand and égree-tﬁat facsimile copies of this Stipulated Settlement
and Disciplinary Order, including facsimile signatures thereto; shall have 'the same force and
effect as the originals. ' '
| .14, This Stipulsli.ted Settlement and Disciplinary Ofder is intended by the par;cies to bean
integrated writing representing tﬁe coniplete, final, and exclusive embodiment of their agreement.
It supersedes any and all prior or contemporaneous agreements, understandings, discussioné,

negotiations, and commitments (written or oral), This Stipulated Settlement and Disciplinary
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Order may not be altered, aménded, modified, supplemented, or otherwise changed ¢xcept by a
writing executed by an authorized representative of each of' the pérties,

15, In considel;ation of the foregoing admissions and stipulations, the parties agree that
the Board may, without further notice or formal proceeding, issue and enter the following
Disciplinary Or.;.ler: |
| DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Original Pharmacist License No. RPH 41864 issued to
Respondent‘DaVid Gustay Kalemkiarian (Respondent) i;v, revoked, However, the revocation is
stayed and Respondent is placed on probation for five (5) years oﬁ the fo ﬂowing terms and
conditions, |

1. Obey All Laws 7 ’

Respdndent shall obey all state and federal laws and regulations.

Réspondent shall report ény of the following occurrences to the board, in writing, within

' seventy-two (72) hours of such occurrence:

¢« an arrest or issuance of a critninal dorhplaiﬁt for violation of any provision of the
Pharmacy Law, state and federal food and drug laws, or state and _fedei"al controlled
substances laws ' '
. a plea of guiity or nolo contendre in any state or federal criminal proceeding to any
criminal complaint, information or indictment |
*  aconviction of any lcrime
. discipline, citation, or other administrative action filed by any state or federal agency
which.involves respondent’s pharmacy license or which is related to the practice of
-pharmacy or the manufacturing, obtaining, bandling, distributing, billing, or charging
for any drug, device or controlled_substé.nce. |
Failure to timely report such odeurrence shall be ‘considered a violation of probation.
2. Reportto the Board _
| Respondent shallzl".eport to the board quarterly, on a schedule aé directed by the board or its

designee. The report shall be made either in person or in writing, as directed. Among other

4
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requirements, respondent shall state in each report under penalty of perjury whether there has

- been compliance with all the terms and conditions of probation. Failure to submit timeiy reports

iﬁ a form as directed shall be considered a violation of probation. Any period(s) of delinquency
in submission of reports as directed may be added to the total period of probation. Moreover, if
the final probation report is not made as directed, probation shall be automatically extended until |
such time as the final report is made and accepted by the board,

3. Interview with the Board |

Upon receipt of reasonable prior notice, respondent shall appear in person for interviews

-with the board or its designee, at such intervals and locations as arc determined by the board or its

designee. Failure to appear for any scheduled interview without prior notification to board staff,

“or failure to aﬁpear for two (2) or more scheduled interviews with the board or its designee during

the period of probation, shall be considered a violation of probation.
4. Cooperate with Board Staff
* Respondent shall cooper._ate with the board's inspectioil program and with the board's
monitoring and investigation of respondent's compliance with the terms and conditions of his
prdbation. Failure to cooperate shall be coﬁsidefed a violation of proBation.
5. Continuing Education |

Respondent shall provide evidence of efforts to maintain skill and knowledge as a

-pharmacist as directed by the board or its designee.

6. Ngjtice to Employers '

During the period of probation, respondent shall notify all present and prospective

'employers of the decision in case number 4022 and the terms, conditions and restrictions imposed

on respondent by the decision, as follows;

Within thu‘ty (30} days of the effective date of this declslon and within fifteen (15) days of
respondent undertaking any new employment, respondent shall cause his ditect supervisor,
pharmacist-in-charge (including each new pharmacist-in-charge employed during respondent’s
tenure-of employment) and owner to report to the board in writing acknowledging that the listed

individual(s) has/have read the decision in case number 4022, and terms and conditions imposed

5
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thereby, It shall be fespondentis responsibility to ensure that his employer(s) and/or supervisor(s)

submit timely acknowledgment(s) to the board.

If respondent works for or is employed by or through a pharmacy employment service,
respondent must notify his direct supervisor, pharfnacist—iﬁ~charge, and owner at every entity
licensed by the board of the terms and conditions of the decision in case number 4022 in advance
of the respondent commencing work at each licensed entity. A record of this notification must be
provided to the board upon request.

Turthermore, within thirty (30) days of the effective date of this decision, and within fifteen
(15) days of respondent lindertaking any new empioyment by or through a pharmacy employment
service, respondent shall cause his direct supervisor with the pharmacy employment service to
report to the board in writing acknowledging that he has read the decision inr case number 4022
and the terms and conditions imposed thereby. It shall be respondent’s responsibility to ensure
that ,hirs employer(s) and/or éupervisor(s). submit timely acknowledgment(s) to the board.’

Failure to timely notify present or prospective employer(s) or to cause that/those
employer(s) to submit timely acknowledgments to the board shall be considered a violation of
probation. '

. "Employment" within the meaning of this provision shall include any fu]l-time,
part-time, temiaorary, relief or pharmacy management serviép as a pharmacist or any
position for -Which. a pharmacist license is a requirement or ;:riterion for employment, .

whether the respondent is an employee, independent contractor or volunteer, .

7."  No Supervision of Interns, Serving as Pharmamst-m—Charge (PIC), Serving as
Designated Representative-in-Charge, or Semng as a Consultant

During the pcriod of probation, respondent shall not supervise any intern pharmacist, be the
pharmacist- m—charge or demgnated representative-in-charge of any entity licensed by the board
nor serve as a consultant unless otherwise specified in this order. Assumption of any such
unauthorized supervision responsibilities shall be considered a violation of probation,

8. . Reimbursement of Board Costs

STIPULATED SETTLEMENT (4022)
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As a condition precedent to successful completion of probation, respondent shall pay to the
board its costs of investigation and prosecution in the amount of § 12,500. Respondent shall
make these payments on 5. regular monthly basis during the perlod of probation and shall
complete payment of the full amount three months before the probationary period set forth in this
agreemént ends. - B

There shall be no deviation from this schedule absent prior written approval by the board or

- its designee. Failure to pay costs by the deadline(s) as directed shall be considered a violation of

probation, _

The filing of bankruptcy by Respondent shall not relieve Respondent of his responsibility to
reimburse the board its costs of investigation and prosecution, |

9. Probation Monitoring Costs

Respondent shall pay any costs associated with pxcl)b'ation monitoring as determined by the
board each and evér_y year of pxobatibn. Such costs shall be payable to the board on 2 schedule as

directed by the board or its dc’signee. Failure to pay such costs by the deadline(s) as directed shall

be considered a violation of probation, -

10.  Status of License

Respondent shall, at all times_'while on probation, mé;intéin an active, current Heense with
the board, including any period durihg ‘which suspension or probation ig tolled. Failure to
maintain an active, current license shall be considered a violation of probation.

If respondent's license expires or is cancelled by operation of law of otherwise at any time
during the period of probation, including any extensions thereof due to tolling or otherwise, upon
renewal or reépplication respondent's license shall be subject to all terms and conditions of this
probation-not previously satisfied. |

11. License Surfehder While-on Probation/Suspension

Following the effective date of this decision, should respondent cease practice due to
tetirement or healtﬁ, or be otherwise unable to satisfy the terms and conditions of ﬁroﬁation,
respondent may tender his license to the board for surrender. The board or its designee shall have

the discretion whether to grant the request for surrender or take any other action it deems

7 .
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appropriate and reasonable. Upon formal acceptance of the surrender of the license, respondent
will no léngcr be subject to the terms and‘conditions of probation. Thisl surrender constitutes a
record of disgiplhe and shall becorns a part of the respondent’s license history with the Board.
Upon acceptance of the surrender, respondent shall relinquish his pocket and wall license to

the b(;ard within ten (10) days of notification by the board that the surrender is accepted.
Respondent may not reapply for any quense from the board for three (3) years from the effective
date of the surrender. _Resléondent shall meet alI requirements applicable to the license sought as
of the date the application for that license is submitted to the ‘board, including any outstanding

costs.

12. Notification of a Change in Name, Residence Address, Mailing Address or
Employment :

Respondent shall notify the board_ in writing within ten (10) days of any change of
employment, Said notificaﬁon shall include the reasons for leaving, the address of the new
eﬁlpib yer, the name of the supervisor and owner, and the work schedule if known, Respondent
shall further notify the board in writing within ten (10) days of a change in name, residence
address, mailing address, or phone number, | | |

" Failure to tinely notify the board of any change in employer(s), name(s), address(es), or
phone number(s) shall be considered a violation of probation. '

13. Tolling of Probation |

' Except during periods of suspension, ‘respondent shall, at all times while on probatidn, be

employed as a pharmacist in California for a minimum of 40 hours per calendar month. Any

~month during which this minimum is not met shall toll the petiod of probation, i.e., the period of

probation shall be extended by one month for each month during which this minimum is not met.
During any such period of tolling of probation, respondent must nonetheless comply with all -
terms and conditions of probation. -

‘Should fespoﬁdent, regardless of residency,. for.any reason (including vacation) cease
practicing as a pharmacist for a minimum of 40 hours per calendar month in California,

respondent must notity the board in writing within ten (10) days of the cessation of practice, and

8
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must further notify the board in wrifing within ten (10) days of the resumption of practice. Any
failure to provide such notification(s) shall be considered é violation of probation.

It is a violation of probation for respondent's probation to remain tolled pursuant to the
provisions of this condition for a total period, counting consecutive and non-consecutive months,
exceeding thirty-six (36) months. |

"Cessation of practice" means any calendar month during which respondent is
not practicing as a pharmacist for at least 40 hoﬁrs, as defined by Business and Professions
Code section 4000 et'seq . l"Resumptipn of practice" means any calendar month during |
which respondent ié practicing as a pharmacist for at least 40 hours as a ;ﬁharmacist as
defined by Business and Proféssions Code section 4000 et seq.

4. Violation of Probation ' o

If 2 respondent has not complied with any term or condition of probation, the board shall
have continving jurisdiction over respondent, and probation shall automatically be extended, until
all terms and conditions havé been satisfied or the board has taken other act,i'on as deemed‘
appropriate to treat the failure to coﬁlply as a violation of probation, to terminate probation, and
to impose the penalty that was stayed. |

If respondent violates probatién in any respect, the board, after giving respbndent notice
and an opportunity to be heard, may revoke probation and carry out the disciplinary order that
was stayed. Notice and opportunity to be heard aire not required for those provisions stating that a
violation thereof may lead to automatic termmatlon of the stay and/or revocation of the hcense If
a petition to revoke probatmn or an accusatlon is filed against respondent during probation, the
board shall have contmumg jurisdiction and the period of probation shall be automatically
cxtended until the pCt]tan to revoke probatlon or accusation is heard and decided.

15.  Completion of Probation

Upon written notice by the board ot its designee indicating successful comple:tlon of
probation, respondent's 11cense will be fully restored.

16, Community Services Program

Within sixty (60) days of the effective date of this decision, Respondent shall submit to the

9
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board or its designee, for prior approval, a community service program in which Respondent shall

provide free health-care related services on o regular basis to a community or charitable facility,

agency, or organizatiém for at least 75 hours per year for the first two years of probation. Within |

thirty (30) days of board approval thereof, Respondent shall submit documentation to the board
demonstrating commencement of the coni'munity service program. A record of this notification
must be provided to the board upon request. Respondent shall report on progress with the
community service program in the .quarterly reports. .Failura to. timely submit, commence, or |
comply wifh the program shall_l:)e. considered a violation of probation,

_ 17.  Swupervised Practice | .

Durihg' the period of prtl)bation, respondent shall practice only under the supervision of a
licensed pharmacist not on probation with the board. Upon and after the effective date of this

decision, respondent shall not practice pharmacy and his license shall be automatically suspended:

until a supervisor is approved by the board or its designee. The supervision shall be, as required

by the board or its designee, either:

Continuous — At least 75% of a work week

Substantial - At least 50% of a Wolrk Weekl

Partial -~ At least 25% of a work week |

" Daily Review - Supervisor's review of probationer's daily activities'within 24 ﬁours‘

Within thirty (30) days of the effective date of this decision, réSpondent shall have his
supervisor submit notification to the board in writing stating that the supervisor has read the
decision in case number 4022 and is familiar with the required level of supervision aé determincd
by the board or its designee. It shall be the respondent’s responsibility to ensure that his
employer(s), pharmacistfin-chargé and/or supervisor(s) submit timely acknowledgement(s) to the
board. Failure to cause.the direct supervisor and the pharmacist-in-charge to submit timely
acknowledgements to the board shall be considered 2 violation of probation. |

. If respondent changcs employment, it shall be the respondent’s responsibility to ensure that

his eri’ipldypr(s), pharmacist-in-charge and/or supervisor(s) submit timely acknowledgement(s) to

the board. Réspondent shall have his new supervisor, within fifteen (15) days after employment

10
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commences, submit notification to the board in writing stating the direct supervisor and

- pharmacist-in-charge have read the decision in case number 4022 and is familiar with the level of

supervision as determined by the board.' Respondent shall not practice pharmacy and his license
shall be automatically suspended until the board or its designee approves a new supervisor.
Failure to cause the direct suﬁervisor and the pharmacist-in-charge to submit timely
acknowledgements to the board shall be considered a violation of probation.

Within ten (10) days of leaving employment, respondent shall noﬁfy the board in writing.

Subject to the above restrictions, respondent may contintue to own or hold an interest in any
licensed pi'emises in whicﬁ he holds an interest at the time this decision becomes effective unless
otherwise specified in this order. |

Failure to comply with this suspension shall be considered a viclation of probation.

18. No Ownership of Licensed Premises | |

Respondent shall not acquire any new ownership, legal or beneficial interest nor serve as a
manager, administrator, member, officer, director, tfustée, associate, or partner of any additional
business, firm, partnership, or cofporaﬁon licerised by the boatd. If respondent curreﬁt]y OWns$ or
has any legal or beneficial interest in, or serves as a manager, adrﬁinistrator, member, officer,
director, trustee, associate, or partner of any business, firm, parfnershiﬁ, or c¢orporation currently
or hereinafter licensed by the board, respondent may continue ;to serve in such capacity or hold
that interest, but only to the extent of that poéition or interest as of the effective date of this
decision. Violation of this restriction shall be considered a violatioh of probation,

19.  Ethics Course '

Within sixty (60) calendar days of the effective date of this decision, respondent shall enroll
in a course in ethics, at respondent’s expense, approved in advance by the Board or its designee.
Failure to initiate the course durin'g thé first year of probation, and complete it within the second
year of probation, is a violation of probation,

Respondent shall submit a cert_iﬁcate of completion to the boélrd or its designee within five

days after completing the course,

11
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Attorney General of Calitorriia
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KawmaLA D. HARRIS
Attorney General of California
KAREN B, CHAPPELLE
Supervising Deputy Attomey General
GEOFFREY WARD
Deputy Attorney General
State Bar No. 246437
300 So, Spring Street, Suite 1702
Log Angeles, CA 90013
Telephone: (213) 897-2660
Facsumile; (213) 897-2804
Atromey.s'for Complainant

BEFORE THE
BOARD OF PHARMACY
" DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. 4022
DAVID GUSTAV KALEMKIARIAN

5211 Franklin Avenne . ACCUSATION
Los Angeles, CA 90027 ’

Origina! Pharmacist License No, RPH 41864
’ - Respondent, -

Comz.:lainant alleges: -
PARTIES -

1. Virginia Herold (Complamant) brings this Accusation solely in ber official capaclty
as the Executive Officer of the Board of Phamacy, Department of Consumer Affairs,

2. Onhor about August 2, 1988, the Board of Pharmacy 1ssuecl Original Pharmacist
License Number RPH 41864 to David Gustay Kalemkiarian (Respondent). The Original
Pharmacist License was in full force and effeot at all times relevant to the cha:rges brought herem
and will expire on July 31, 2012, unless renewed, '

* JURISDICTION .

3,  This Acousation is brought before the Board of Pharmacy (Board), Department of
Consumer Affairs, under the authority of the following laws, All section references are to the
Business and Professions Cods unless otherwise indicated. |

1
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| STATUTES
4.‘ Section 4300 permits the Board to take disciplineiry action to suspend or revoke a
license issued by the Board, .
S.l Section 4301 in ;elevant part.provides the Board may.discipline s licensee for
unprofessional conduct: '

"The board shall take action agamst any holder of a license who is guilty
of unprofessional conduct or whose license has been procured by frand or
misrepresentation or issued by mistake, Unprofessional conduct shall includs, but is
not limited to, eny of the following:

[

() The comnrnsswn of any act involving moral turpmde dmhonesty,
fraud, deceit, ox corruption, whether the act is committed in the course of relations as
. a Imensce or otherwise, and whether the act is a felony or misdemeanor or not.

{g) Knowingly making or signing any certificate or other document that
falsely represents the existence or nonexistence of # state of facts.

g) The violation of any of the statutes of thig state, of any other state, or
ofths United States regula.tmg controlled substances and dangerous diugs.

(o) V101atmg or attempting to violate, directly or ind:rectly, or asswtmg in
of abetting the violation of or conspiring to violate any provision or term of this
chapter or of the applicable federal and state laws and regulations governing
pharmacy, inchiding regulations established by the board or by any other state or

" foderal re gula,tory agency, -

1
e

q) Engaging in any conduct that subverts or attempts to subvert an
. mvesugauon of the board.”

6. Section 4059 in pertinent part pr0h1b1ts any person from furnishing any dangerous
drug except upon the prescription of a physmmn, clentmt, podmtns_t, optometrist, vefrermanan, ar
naturopathio doctor pursuant to Section 3640.7.

7, - Section 4022 defines “dangarous drug’ to include any presoription drug:

“‘Dangerous drug’ or *dangerous device’ means sny drug or device
unsafa for self-use in humans or animals, and includes the following:

(2) Any drug that bears the legend: "Caution: federal law prohibiis
d:lspensmg without prescription,” "Rx only," or words of similar inmmport,

(b) Any device that bears the statement: "Caution: federal law restricts-
this device to sale by or on the order of a ;" "Rx only," or words of
similar import, the blank to be filled in with the des1gnat10n of the practitioner

2
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licensed to use or order use of the device.

3 (c) Any other drug or device that by federal or state law can be lawfully
dispensed only on prescription or firmished pursuant to Section 4006."

8.  Section 4081 provides recordkeeping rules for dangerous drugs and holds
pharmacists-in-charge jointly responsible for mainta:iiﬁng records and current inventories of these
drugs: ‘

_ "(a) All records of manufacture and of sale, acquisition, or disposition of
dangerous drugs or dangerous devices shall be at all times during business hours opén
to inspection by authorized officers of the law, and shall be preserved for at least
three years from the date of making. A. current inventory shall be kept by every
menufacturer, wholesaler, pharmacy, veterinary food-animal drug retailer, physician,
dentist, podiatrist, vetexinarian, laboratory, clinio, hospital, institwtion, or
establishment holding a currently valid and unre.vokeéJ certificate, license, permit,
registration, or exemption under Division 2 (commencing with Section 1200) of the
Health and Safety Code or under Part 4 {commencing with Section 16000) of
Division 9 of the Welfare and Institutions Code who maintains a stock of dangerous
drugs or dangerous devices. , _

~ {b) The owner, officer, and partner of any pharmacy, wholesaler, or
veterinary food-animal drug retailer shall be jointly responsible, with the
pharmacisi-in-charge or representative-in-charge, for maintaining the records and
inventory deseribed m this section.

o () The pharmacist-in-charge or feprcsentative—in—chargc shall not be
criminally responsible for acts of the ¢wner, officer, partner, or employee that violate

this section and of which the pharmacist-in-charge o representative-in-charge had no
knowledge, or in which he or she did not knowingly participate,"

 REGULATIONS
9. ‘California Code of Regulations, ﬁtle 16, section 1718 defines “current inventorﬁr” ag
used in Section 4081, reQuiring licensees to be completely accouptable for all da_ngerous drugs
they handle: | |

"™ Current Inventorﬂ" as used in Sections 4081 and 4332 of the Business
- and Professions Code shall be considered to include complete accoumntability for alt
dangerous drugs handled by every licensee enumerated in Sections 4081 and 4332,

- ‘ "The controlled substances inventories required by Title 21, CFR, Section
1304 shall be available for inspection upon request for at Jeast 3 years after the dats of
the inventory,” : _ .
10, - California Code of Regulations, title 16, seotion 1707.1. iraposes a duty on pharmacies
and pharmacists to maintain patient medication pro files or putient medication records:

, “{a) A phermacy shall maintain medjcation profiles on all patients who
have prescriptions filled in that pharmacy except when the pharmacist has reasomable
belief that the patient will not continue to obtain prescription medications from that

3
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pharmacy.

(1) A patient medication record shall be maintained inan
auntomated data processing or manual record mode such that the following
information is readily retrievable during the pharmacy's normal operating
hours, .

Co (A) The patient's foll name and address, telephone
- pumber, date of birth (or age) and gender;

(B) For each presoription dispensed by the phanﬁacy: '
1. The néme, strength, dosage form, route of
administration, if other than oral, quantity and directions for
use of any drug dispensed; :

2. The prescriber's nare and where appropriate,
license number, DEA registration number or other unique

identifiar;

3. The date on which a drug was dispensed or
refilled;

4, The pi:e%ription omber for each preseription;
and .

3, The information required by section 1717,

(C) Any of the following which may relate to dmg
therapy: patient allergies, idiosyneracies, current medications and
televant prior medications including nonprescription medications and
relevant devices, or medical conditions which are communicated by
the pationt or the patient's agent. . :

(D) Any other information which the pharmacist, in his
or her professional judgment, deems appropriate. -

 (2) The patient medication récord shall be maintained for af least
one year from the date when the last prescription was filled.” '

COST RECOVERY,
11, Section 125.3 of the Code étates, in pertinent part, that a Board may request an

aﬁmﬁnisirativa léw judge to direct a licontiate found to have commifted a violation or violations of
a licensing act to pay a sum not rto exceed the reasonable costs of the investigation and
enforcement of the oase, i l
1
71
11
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DANGEROUS DRUGS

12, Viramune is a brand name of nevirapine, a medication used to treat human
mmunodeficiency virus (HIV) infecﬁon. As a prescription drug, it is a dangerous drug pursuant
to Business and Professions Code section 4022,

13. Flomexisa bran& name for témsulosin, ap alpha blocker used to treat an enlai:ged
prostate, As a prescription drug, it is a dangerous drug pursuant to Business and Professions
Code section 4022,

14, Zovirax is & brand name for acyclovir, a medication used to speed the healing of sores
or blisters in people with shingles, chicken pox or herpes. As a prescription drug, itisa
daugerous drug pursuant to Business and Professions Code section 4022, ‘

15. . Lactulose is a synthetic sugar used to treat constipation. As a presctiption drug, itis a
dangerous drug pursuant to Business and Professions Code section 4022,

16, Epzicom is an anti—retro‘vai medication used to treat HIV. Asa prescription drug, it is
a dangerous drug pursuant to Business and Professions Code sectioﬁ 4022,

17.  ‘Wellbutrin is a brand name for bupropion, an antidepressant. Asa prescnptlon drug, .

s a dangerous d;rug pu:rsuant to Business and Professions Code section 4022,

-18. Flonaseisa bra:ud name for fluticasone, an aerosol used to iveat asthma, As X
presoription drug, it is a dangerons drug pursuant to Business and Professions Code section. 4022,
19, | Crestor is a brand pame for rosuvastatin, a statin used to lower cholesterol.- As a
prescripltion drug, itisa dangerous drug pu‘rsuaqt to Business and Bmiéssi,ons Code section 4022,
20, Lamisil is a brand name for t’erbinaﬁng an anti-fungal medication used o treat oeil

. infections, As a prescription drug, it is a dangerous drug puxsnant to Business and Professions

Code section 4022,
FIRST CAUSE FOR DISéIPLmE
(Untprofessional Conduct —~ Commission of an Act Involvfng Moral Turpitude, Dishonesty,
_ Fraud, Decelt or Corruption) |
21. . Respondent is.subject to disciplinary action for wnprofessional conduct under Section
4301 subdivision 3] be‘oaus‘e he repeatedly falsified prescription records, patient records, and -

[l

5
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' claim forms, took dangerots drugs from a pharmacy where he was employed as the pharmacisi-

in-charge to distribute to a friend, and n;iséppmpriated‘ insurance reimbursements due his |
employer, acts that constitute moral turpitude, dishonesty, ﬁaud and deceit. The circumnstances
are as follows: '
| 22, From 2009 to 2010, Respondent dispensed more than thirty prescriptions for a variety
" of dangerous drugs without a physician’s authorization to C.8.!, & fiend ofhis. The following
table sﬁows the dates Respondent disbursed these drugs, the drugs dispensed, and the last name of
the doctor who Reslmndt'mt falsely claimed prescribed the list_‘ed drug: ‘
Date Drug Name : Doctor
/2000 | Viramume Coban
7/1/2009 | | Flotax Cohan
7/1/2009 » Zovirax. . | Coban
7/1/2009 : Lactulose - Coban.
8/1/2009 _ Viramune [ Cohan
8/1/2000 | Acyolovir | Cohan
8/1/2009 B Lactulose Cohan
8/1;2b09 | ' | Bpzicom : Colan
8/1/2009 Wellbu_trin ' Cohan
lS/ 1/2009 - . | Flonase : Cohan |
8/1/2009. Flomax Cohan
9/1/2009 | Vigmme | cohan
o/1/2009 Acyclovir Cohan
9/1/2009 - p Lactulose - Cohan
9/1/2009 Epzicom . Cohan
02000 . Wellburtin * Cohan

! The patient’s injtials are used ir, this accusation to protect the patient’s privacy,

6
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9/1/2009 - Flonase | Cohan
9/1/200% " | Flomax Coha:n;
11/20/2009 Lamisil . | Cohan
12/20/2009 Lamisil Cohan .
12/1/2009 Viramoune " | Skiba -
12/1/2009 | Acyclovir Skiba.
12/1/2009 Lactulose Skiba
12/1/2009 ‘ ]Z;’.pzicom , Skiba
12/1/2009 | Wellbutrin Skiba
12/1/2009 " |Flonass Skiba .
12/1/2009 o Flomax - | Skiba
1/27/10 Wellbutrin Skiba
1/27/10 : | Epzicom Skiba
127110 | zovirax | Skiba
12710 Viamune . Skiba
3/1/10 - Wellbutrin Skiba
31710 ‘ Bpsicon: .| Skiba

" 23.  Respondent took these prescription drugs from Gateways Hospital Pharmacy, where
he was serving as the phannaciét-in-charge, without following statutory, regulatory, or the
pharmacy’s own procedures for r'et;ordkeepiﬁg for either the;'drugs or patient C,§°s medical
records. ' -

‘24, After dispensing these drugs to C.S., Respondent falsified insurance refmbursement

|| Torms for C.8, to submit to C.S"s insurance company, Anthem Blue Cross. On these falsified

forms he claimed C,S. had obtained the drogs from anbthgr pharmacy, Skinners Pharniacy, whers
Respondent did not work, and from which the drugs had not come.

Aceusation
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25, When C.8. received reimbursement éhecké from Anthem Blué Cross, Respondent
arranged to have C,3, endoi'se the checks to him, depositing the checks into his own personal
bank eocount, ' o ' '

SECOND CAUSE FOR DISCIPLINE |
(Unprofessional Conduct — Knowingly Making or Signing False Documents or Certificates)

26. Respondent is subject to disciplinary action under Seétiqn 4301 subdivision (g) for

koowingly making or signing false documents or cértiﬁcates by committing the following acts

| and the acts a]lcged in paragraphs 22 through 25 above, realleged and ineorporated herein:

A When questioned by a Board investigator about the acts alleged above, Respondent

made a series of false staternents orally and in writing. Tn conversation, he falsely claimed: .

»  He had taken the drugs he gave his fiiend fccnm Community Hospital, another -
hospital where he had worked, when, in. fact, he had diverted these drugs from
Gateway Hospital pharmacy;

*  Commnumity Hospital was no longer in busmess, when, in fact, it was doing
busmess under 4 new name;,

»  Dr. Cohan (or Cohen) had authorized some of his friend’s prescrxptmns, when
Dr, Cohan hsd not authorized the preseriptions shown in the tab]e n
_paragraph 22 gbove; and

“  Dr. Skiba had authorized the rest of his friend’s prescriptions, when, in fact,
approximately 13 of the prescription drugs given to Respondent’s “friend had
- not begn authorized by Dr. Skiba (illostyated in the table in para.graph 22
* sbove

‘B, Respondent compoundad his lies in a sworn statement executed on May 26, 2010, In
this swom statement he reiterated the false claim that all of the prescriptions he filled for bis

{| ftiend wefe euthorized by physicians and also falsely claimed he had reimbursed Community

¢ Fospital from the insurance reimbursement checks he received.

€. Inshort, Respondent made or signed the following false documents or certificates:
1, rPres;cription records olaiming that doctors had authorized prescriptions they
never authorized. .

2, - Insurande reimbursement forms submitted to insurer Anthern Bhie Crdss that

also claimed that doctors had authorized the prescriﬁtions they never authorized and claimed that

prescription drgs Respondent gave fo his friend came from Skinvers Pharmacy when they had
. . -

" Avousation
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actually come from Gateways Hospital Pharmacy. The false forms were submitted on multiple
ocoagions, includiné Tuly 1, 2009, Angust 1, 2009, September 1, 2009, and November 20, 2009.
f&. The sworn stafement given to the Board c;n May 26, 2010 claiming he
reimbursed Community Hosp.ital for the insurance reimbursements he pocketed and claiming
Doctors Skiba and Cohan had authorized the unauthorized prescriptions,
THIRD CAUSE FOR DISCIPLINE
(’Unprofessidﬁal Conduct - Subverting Investigation)

27. By committing the acts alléged in parag1~ap]is 22 through 26, realleged and
incérporated herein, Respondent is subject to disciplinary action under Seotion 43‘01'subﬁivision
() for subverting the Board"s mvest:gatnon by repeatedly lying to 2 Board mvestlgator who was
mvestlgatmg his diversion of drugs and false insurance claims, '

EQURTH CAUSE FOR DISCIPLINE |
‘ (Furnishing without a Prescription) i

28, By conmuttmg the acts alleged in paragraphs 22 through 26, realleged and
incorporated herein, Respondent is subject to disciplinary action under section 4059 subdivzsmn
(@) for repeatedly furnishing prescriptions for a variety of dangerous drags without a physwmn 5
authorization to C.5., a friend of his, )

FIETH CAUSE FOR DISCIPLINE,
(Unprofessional Conduct - Failare to Maintain Drog and Patient Rgcords)

29, Respondent is subject to disciplinary action under Sectioﬁ 4301 subdivisions (j)
(violatiﬁg any statute pertaining to dangerous drugs) and (o) (violating any law or regulaﬁqn
governing pharmacy) for vio]ating the rccordlceeping reqﬁirements of Section 4081 (da,ngeroué

dmgs) and Tltle 16 of the California Code of Regulations sections 1718 (inventory of dangemus
, drugs) and 1707 1 (petient medicatmn records) by commiiting the following acts and the acts

alleged in paragraphs 22 through 26 above, realleged and incorporated herein:
A, Respondent failed to roaintain records of the sale or disposition of the dangerous

drugs listed in the table accompanying paragraph 22 above that he took from Gateways Hospital
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Pha.rmacﬁr. He did not wpdate.the pharmacy’s current inventofy to reflect the disposition of those
drugs, nor did he majntain complete accountability for the handling of these dangerous drugs,

B. He alo failed to document his giving, selling, or disposition of' all of the dangerous
drugs he gave to patient C.S. in C.8.’s medication i:roﬁ.la or patient medication records at
Gatewnys Hospital Pharmacy. His failure fo do so waé not based on. a reasonable belief that C.8,
would not continue to obtain prescription medications from that pharmacy.

C.  Although Respondent claimed at various times that he had obtained patiert’s C.8.'s
.drugs from Skjnnfl:rs Pharmacy or Conumuuity Hospital; he did not docnment these withdrawalé
from these pharmacies, nor could he hal,ve done s0, since he was not working at those pharmacies
when he diverted the drugs, _

| PRAYER
WHEREFORE, Coroplainant requests that a hearing be held on the matters herein alleged,

“and that following the hiearing, the Board of Pharmacy issue & docision:

1,  Revoking or suspending Original Pharmacist License Number RPH 41864, issued to
David Gustav Kalemkiarian; H’l '

2. . Ordering David Gustaf Kalemkiarian to pay the Board of Pharmacy the reasonable
costs of the investigatibn and enforcement of this case, purs.uant to Business and Professions
Code section 125,3; '

3, Taking such other and fiurther aptjon 4s deemed necessagy and proper.

Boardlof P oy
Depar of Consumer Affairs
State of Galifornia
Complainant
LAZ011600416
50891835.docx
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