BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke
Probation Against:

CHU HUU VU
3883 Indian Way
San Diego, CA 92117

Pharmacist License No. RPH 39728

Respondent.

Case No. 3986

OAH No. 2013070102

ORDER DENYING RECONSIDERATION

The Board of Pharmacy having read and considered respondent’s petition for

reconsideration of the board’s decision effective April 7, 2014. NOW THEREFORE IT

IS ORDERED that the petition for reconsideration is denied. The Board of Pharmacy’s

Decision and Order effective April 7, 2014 is the Board of Pharmacy’s final decision in

this matter.

Date: April 4, 2014

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

7
By

STANLEY C. WEISSER
Board President



BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke Probation Case No. 3986
Against:
OAH No. 2013070102

CHU HUU VU
3883 Indian Way
San Diego, CA 92117

Pharmacist License No. RPH 39728

Respondent.

DECISION AND ORDER
The attached Proposed Decision of the Administrative Law J udge is hereby adopted

by the Board of Pharmacy, Department of Consumer Affairs, as its Decision in this matter.
This decision shall become effective on April 7, 2014.

It is so ORDERED on March 6, 2014,
BOARD OF PHARMACY

DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

%(. %m@g

By

STAN C. WEISSER
Board President




BEFORE THE

BOARD OF PHARMACY
DEPARTMENT CONSUMER AFFAIRS
STATE OF CALIFORNIA
In the Matter of the Petition to Revoke Case No. 3986
Probation Against:
OAH No. 2013070102
CHU HUU VU,

Pharmacist License No. RPH 39728

Respondent.

PROPOSED DECISION

Beth Faber Jacobs, Administrative Law Judge, Office of Administrative Hearings,
State of California, heard this matter in San Diego, California, on January 7, 2014.

Antoinette B. Cincotta, Deputy Attorney General, Department of Justice, State of
California, represented Complainant, Virginia Herold, Executive Officer of the Board of
Pharmacy.

Respondent Chu Huu Vu appeared on his own behalf and was present throughout the
proceeding,.

The matter was submitted oh January 7, 2014.

FACTUAL FINDINGS
Background and License History

1. On August 7, 1986, the California Board of Pharmacy (the board) issued Chu
Huu Vu (respondent) pharmacist license number RPH 39728,

2. On January 19, 2000, the board filed Accusation No. 2236-B against
respondent. The accusation alleged that, in 1998, respondent was convicted of aiding and
abetting mail fraud in connection with a scheme to falsify claims to Medi-Cal through a
pharmacy where respondent was the pharmacist-in-charge. Based on a stipulation between



respondent and the board, thé board revoked respondent’s pharmacist license, effective :
March 6, 2001. | 9

3. Respondent served two years in prison and then successfully completed three
years of supervised release. On July 15, 2004, respondent requested that the board reinstate
his license. By Decision dated December 28, 2004, his request was denied.

4. On December 12, 2006, at age 75, respondent again filed a petition for
reinstatement of his revoked license. A hearing was held on the petition. At that
point, respondent had last practiced as a pharmacist in 1998. By Decision issued May -
31, 2007, and effective June 6, 2007, the board concluded that respondent had :
demonstrated sufficient rehabilitation to be reinstated. It granted his petition for
reinstatement, revoked his newly reinstated license, and placed his license on
probation for five years with numerous terms and conditions of probation.

5. One of the terms and conditions of probation, Condition 12, required
respondent to maintain employment as a pharmacist for a minimum of 80 hours per r
month, Under this provision, failing to practice for a period of thirty days was a
period of “non-practice,” and any period of non-practice would toll the length of the
probation term. Under Probation Condition 12, “[i]t is a violation of probation for
[respondent’s]| probation to remain tolled . . . . for a period exceeding three years.”

6. Condition 15, another term and condition of probation, required that :
respondent take and pass the California Pharmacy Jurisprudence Examination (CPJE). It +
stated in part: :

[Respondent] shall take and pass the California Pharmacy
Jurisprudence Examination (CPJE) as scheduled by the board .
after the effective date of this decision at [respondent’s] own E
expense. If [respondent] fails to take and pass the examination
within six months after the effective [date] of this decision,
[respondent] shall be suspended from practice on written notice.

[Respondent] shall not resume the practice of pharmacy until he I
or she takes and passes the CPJE at a subsequent examination ]
and is notified, in writing, that he or she has passed the
examination. '

During suspension, [respondent] shall not enter any portion of _ 1
the licensed premises of a wholesaler, veterinary food-animal ]
drug retailer, any other distributer of drugs, any manufacturer,
or any place where dangerous drugs and devices or controlled
substances are maintained. During suspension, [respondent]
shall not practice pharmacy or do any act involving drug
selection, selection of stock, manufacturing, compounding,
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dispensing, or patient consultation. . . . During suspension,
[respondent] shall not engage in any activity that requires the
professional judgment of a pharmacist, . . .

During suspension, [respondent] shall not perform the duties of
a pharmacy technician or an exemptee for any entity licensed by
the board. . . .

Failure to take and pass the examination within one year of the

effective date of this decision shall be considered a violation of
- probation.. Suspension and probation shall be extended until

[respondent] passes the examination and is notified in writing,

7. Under probation Condition 13, the board “may revoke probation and carry out
the disciplinary order that was stayed” if respondent violated probation in any respect. In
addition, it states that when a petition to revoke probation is filed, the board has continuing
jurisdiction and probation is extended until the petition to revoke probation is decided.

Respondent and the CPJE Test

8. Although Condition 15 required respondent to take and pass the CPJE
examination by December 6, 2007 (within six months of the effective date of his
reinstatement), respondent did not take the test by December 6, 2007. Nor did he take it by
2009.

9, On August 28, 2009, the board invoked the provisions of Condition 15 and
suspended respondent’s license to practice as a pharmacist because he failed to take and pass
the required examination. The board sent respondent a Notice of Suspension and advised
him that he was in violation of probation for failing to have taken and passed the
examination; his license was suspended; and he could not resume practice as a pharmacist
until he had been notified by the board in writing.

10.  On September 9, 2009, respondent met with board representatives at the
board’s office to discuss the terms and conditions of his probation that went into effect when
he was reinstated in 2007." He signed a document confirming that those terms and
conditions had been “fully explained” to him by the board representatives. The document
also stated that he “thoroughly understand[s] these terms and conditions as set forth in the
disciplinary action and that failure to comply may result in further disciplinary action.”
Board representatives emphasized the requirement that respondent take and pass the CPJE
examination. Respondent asked the representative to direct him to where he could take the
test.

! No evidence was offered to indicate whether any board representative
personally met with respondent about the terms and conditions of probation prior to his
suspension in August 2009.




11. By letter dated September 14, 2009, Tina Thomas, an enforcement analyst
with the board, provided respondent with links on the Internet that he could use to access the
application to take the CPJE examination. She invited him to contact her if he had any
questions.

12.  Respondent still did not take the examination.
13.  Respondent has a medical condition requiring frequent trips to the restroom.

14. By correspondence dated April 16, 2010, the board sent respondent an
information sheet about scheduling the CPJE examination. One of the paragraphs addressed
the board’s recognition of its obligation to provide reasonable accommodation to candidates
with disabilities or medical conditions. It explained that a candidate seeking an
accommodation for the examination “has the responsibility to make the request and provide
sufficient documentation of the need for the accommodation 90 days prior to” the
examination. The board’s reasonable accommodation policy is also on its website, although
there was no evidence to indicate when the policy was first posted there.

15.  Respondent registered for the April 2011 CPJE examination. He did not
request reasonable accommodation prior to (or even on the date of) the examination.

16.  The CPJE examination was held on April 15, 2011. All examinees were
fingerprinted prior to commencement of the examination. Respondent started the test, but he
left the testing room shortly thereafter because he needed to use the restroom. When he
returned from the restroom, he was required to be fingerprinted again. For some reason, the
proctors concluded that respondent’s fingerprints had changed. Despite his pleas, the
proctors would not allow respondent back in the examination room. Respondent failed the
exam.

17.  Several months later, respondent contacted the testing company about taking
the examination again. Respondent did not recall what he was told by the testing company.
He never contacted the board, which would have sent him a required reauthorization to take
the test. He never took the exam again, and he never passed it.

18.  Respondent’s license has remained suspended since August 29, 2009. His
license expired on Januvary 31, 2013.

Respondent’s Testimony

19.  Respondent is 82 years old. He came to the United States from his native
country of Vietnam. Respondent has an adult daughter who is a pharmacist in Vietnam.
According to respondent, he feels he is too old to take and pass the examination, but his
former patients, clients, and his family would like him to become licensed again. Before he
dies, respondent wants to be licensed again. As he explained during the hearing, he wants to
keep his license so he can regain the prestige and respect previously given to him as a
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licensee. He does not intend to dispense drugs and pharmaceuticals, but he would like to be
a consultant, to “make people happy and explain how they should enjoy life.”

LEGAL CONCLUSIONS

1. When a licensee is on probation and the agency has filed a petition to revoke
probation, the burden of proof is on the agency. The standard of proof required to establish
the allegations in the petition is “preponderance of evidence.” (Sandarg v. Dental Board of
California (2010) 184 Cal.App.4th 1434, 1441.)

2. Business and Professions Code section 4300, subdivision (a), provides that
“le]very license may be suspended or revoked.”

3. Under Business and Professions Code section 118, the suspension, expiration,
surrender, or cancellation of a license does not deprive the board of jurisdiction fo proceed
with disciplinary action during the period when the license may be renewed, restored,
reissued, or reinstated.

Cause Exists to Revoke Probation -

4. When respondent’s license was reinstated in 2007, the board revoked his
license, but stayed the revocation and placed him on probation with numerous terms and
conditions to protect the public, Because respondent had not practiced as a pharmacist since
1998, one of the terms and conditions of probation required that he take and pass an
examination about pharmacy laws to ensure he was competent and safe to be a licensed
pharmacist. The terms of Condition 15 were clear — if he did not take and pass the CPJE
examination within six months, his license would be suspended; if he did not take and pass
the examination within one year, he would be in violation of probation.

5. Following his reinstatement, respondent took the CPJE examination once.
Although he could have requested a reasonable accommodation to meet his medical need to
frequently use the restroom, he did not do so. On April 15, 2011, he started the exam. He
left the testing area shortly thereafter to use the restroom. When he returned, he was not
permitted back in the examination room. Several months later, respondent asked the testing
company to let him take the examination again, but he never contacted the board, which
would have sent him reauthorization to take the test. He never took the examination again,
and he never passed it. His failure to do so is a violation of probation.

6. The board gave respondent significant leeway in completing the CPJE
examination. Although Condition 15 authorized the board to suspend his license if the test
was not taken and passed by December 2007, the board did not suspend his license until
almost two years after the effective date of his reinstatement. In 2009, after his license was
suspended, representatives met with respondent to make sure he understood all the terms and
conditions of probation and remind him about the importance of taking and passing the test.
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Even after his unsuccessful attempt to pass the examination in April 2011, the board waited
ovetr two years before filing its petition to revoke probation. In the several years that
followed respondent’s reinstatement in 2007, he never complied with Condition 15 — he
never took and passed the CPJE examination,

7. In addition to violating Condition 15, respondent’s four-year suspension also
put him in violation of Condition 12. Condition 12 required that respondent actually engage .
in the practice of pharmacy and emphasized that a failure to practice for three years was a
separate violation of probation.

8. 'The primary purpose of the board’s licensing and regulatory authority is to
protect the public. Whenever protection of the public is inconsistent with other interests
sought to be promoted, “the protection of the public shall be paramount.” (Bus. & Prof.
Code, § 4001.1.) The board is obligated to ensure that an individual holding a pharmacy
license is authorized and qualified to hold the license. Respondent’s heartfelt desire to retain
his license and regain the prestige and respect that.comes with being a licensee is
understandable but does not take priority over public protection. Respondent has not taken
the steps necessary to retain his license. He had several years to take and pass the CPJE
examination. Respondent’s license has remained in a suspended status for four years as the
board waited for respondent to satisfy this important requirement. It is not in the public’s
interest to require the board to wait indefinitely. In light of the totality of the evidence, the
only appropriate measure of discipline is to set aside the stay of the revocation that was
issued when respondent was reinstated in 2007 and to revoke respondent’s pharmacist
license.

ORDER

The June 6, 2007, stay of the revocation of Chu Huu Vu’s pharmacist license number
RPH 39728 is vacated. Chu Huu Vu’s pharmacist license is hereby revoked.

DATED: February 5, 2014

oty faber Jaiel

BETH FABER JACOBS f
Administrative Law J udge
Office of Administrative Hearings
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KaMALA D, HARRIS
Attorney General of California
LINDA XK. SCHNEIDER
Supervising Deputy Attorney General
State Bar No, 101336
AMANDA DODDS
Senior Legal Analyst
110 West "A" Street, Suite 1100
San Diego, CA 92101
P.0. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-2141 .
Facsimile: (619) 645-2061
Attorneys for Complainant

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

BEFORE THE

In the Matter of the Peiition to Revoke
Probation Against:

CHU HUU VU
3883 Indian Wa :
San Diego, CA 92117

Pharmacist License No. RPIK 39728

Respondent.

Case No, 3986

PETITION TO REVOKE PROBATION

Complainant alleges:

1.  Virginia Herold (Complainant) brings this Petition to Revoke Probation solely in her
official capacity as the Executive Officer of the Board of Pharmacy, Department of Consumer

Affairs,

2. Onor about August 7, 1986, the Board of Pharmacy issued Pharmacist License
Number RPH 39728 to Chu Huu Vu (Respondent). The Pharmacist License was suspended on
August 27, 2009, and will expire on January 31, 2013, unless otherwise renewed.

3. Inaprior disciplinary action entitled Inrrhe Matter of the Petition for Reinstatement of
Certificate to Practice Pharmacy of Chu Huy Vu, Board of Pharmacy Case No. 2236-B, Office of

PARTIES

1

PETITION TO REVOKE PROBATION
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Administrative Hearings (OAH) No. N2007040268, the Board of Pharmacy issued aldecision,
effective June 6, 2007, in which Respondent"s Pharmacist License was reinstated and then
immediately revoked. However, the revo cﬁtion was stayed and Respondent’s Pharmacist License
was placed on probation for a period of five years with certain terms and conditions. A copy of
that decision is attached as Exhibit A and is incorporated herein by referénce. _

4.  Inaprior disciplinary action entitled In the Matter of Accusan;on Against Chu Huu
Vu," Board of Pharmacy Case No, 2236-B, OAH No. L-2000050335, the Board of Pharmacy

issued a decision, effective March 6, 2001, in which Respondent’s Pharmacist License was

revoked. A copy of that decision is attached as Exhibit B and is incorporated herein by reference.

JURISDICTION

5. This Petition to Revoke Probation is brought before the Board of Pharmacy (Board),
Department of Congumer Affairs, under the authority of the following laws. All section .
references are to the Business and Professions Code (Code) unless otherwise indicated.

6. Section 4300, subdivision (a) of the Code states "Every license issued may be
suspended or revoked.” .

7. Section 118, subdivisior (b), of the Code provides that the suspension, expiration,
surrender, or cancellation of a license shall ﬁot deprive the Board of jurisdiction to proceed with a
disciplinary action during the period within which the license may be renewed, restored, reissued
or reinstated. |

FIRST CAUSE TO REVOKE PROBATION

(Maintain Employment as a Pharmacist)

8. At all times after the effective date of Respondent’s probation, Condition 12 stated:

" Should petitioner, regardless of residency, for any reason cease practicing
pharmacy for a minimum of 80 hours per calendar month in California, petitioner
must notify the board in writing within 10 days of cessation of the practice of
pharmacy or the resumption of the practice of pharmacy. Such periods of time shall
not apply to the reduction of the probation period. It is a violation of probation for
petitioner’s probation to remain tolled pursuant to the provisions of this condition for
a period exceeding three years. “Cessation of practice” means any period of time
exceeding 30 days in which petitioner is not engaged in the practice of pharmacy as
defined n Section 4052 of the business and Professions Code for at least 80 hoursa
calendar month.

PETITION TO REVOKE PROBATION

T
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9. Rgsmndent’s probation is subjeet to revocation because he failed to comply with
Probation Condition 12, referenced above, in that as a result of the suspension of his pharmacist
license for failing to take and pass the California Pharmacy Jurisprudence Examination (CPJE),
Respondent hag not practiced pharmacy during his probation term. (See paragraph 11, below.)

SECOND CAUSE TO REVOKE PROBATION
(Tai{e and Pass the California Pharmacy Jurisprudence Examination)

10. At all times after the effective date of Respondent’s probation, Condition 15 stated:

Petitioner shall take and pass the California Pharmacy Jurisprudence
Bxamination (CPJE) as scheduled by the board after the effiective date of this decision
at petitioner’s own expense. If petifioner fails to take and pass the examination
within six months after the effective date of this decision, petitioner shall be
suspended from practice on written notice. Petitioner shall not resume the practice of
pbarmacy until he or she takes and passes the CPJE at a subsequent examination and
is notified, in writing, that he or she has passed the examination. . . Failure to take and
pass the examination within one year of the effective date of this decision shall be
considered a violation of probation, Suspension and probation shall be extended until
petitioner passes the examination and is notified in writing.

11.  Respondent’s probation is subject to revocation because he failed to comply with
Probation Condition 15, referenced above, in that Respondent failed to take and pass the
California Pharmacy Jurisprudence Examination within one year of the effective date of the
decision.
i1
1
Iy

PETITION TO REVOKE PROBATION
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PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and tﬁat following the hearing, the Board of Pharmacy issue a decision;

1. Revoking the probation that was granted by the Board of Pharmacy in Case No.
2236-B, Office of Administrative Hearings No, N2007040268, and imposing the disciplinary
order that was stayed thereby revoking Pharmacist License No, RPH 39728 issued to Chu Huu
Vu;

2. Revoking or suspending Pharmacist License No, RPH 39728, issued to Chu Huu Vu;

3

3. Taking such other and furthér action as deemed necessary and proper.

GINIA HEROLD
ExecutiveOficer
Board of Phatthacy
Depariment of Consumer Affairs
State of California
Complainant

e bl Liggsthtd

i SD2011800061

30400761.doc

PETITION TO REVOKE PROBATION
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BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke Case No. 3986
Probation Against:

CHU HUU VU

3883 Indian Way

San Diego, CA 92117

Pharmacist License No. RPH 39728

Respondent.

ORDER VACATING DEFAULT DECISION

On or about February 28, 2013, pursuant to Government Cod-e section 11520,
subdivision (a), a Default Decision and Order revoking the pharmacist license held by Chu Huu
Vu was entered by the Board. : '

On or about March 7, 2013, a timely motion to set aside the default decision pursuant to
Government Code section 11520, subdivision (c) was received from Respondent. A quorum of
the Board having considered that motion, it is hereby ORDERED that:

(1) the defauit Decision and Order is vacated; and
(2) this matter is remanded to the Attorney General's Office for further proceedings.

IT IS SO ORDERD this 21% day of March 2013,
BOARD OF PHARMAGY

DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

STANLEY WEISSER
Board President

By
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BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Petition to Revoke Case No. 3986
Probation Against:

OAH No. 2012010371

CHU HUU YU
3883 Indian Way DEFAULT DECISION AND ORDER
San Diego, CA 92117
Pharmacist License No. RPH 39728 [Gov, Code, §11520]

Respondent.

FINDINGS OF FACT

1. Onorabout June 2, 2011, Complainant Virginia Herold, in her official capacity as the
Executive Officer of the Board of Pharmacy (Board), Department of Cohsumer Affairs, filed
Petition to Revoke Probation No. 3986 against Chu Huu Vu (Respondent) before the Board.
{Petition to Revoke Probation attached as Exhibit A.) |

2. Onor about August 7, 1986, the Board issued Pharmacist License No. RPH 39728 to
Respondent. The Pharmacist License expired on January 31, 2013, and has not beenl rencwed.

3. On orabout June 7, 2011, Respondent was served by Certified and First Class Mail
copies of the Petition to Revoke Probation No. 3986, Statement to Respondent, Notice of

Defense, Request for Discovery, and Discovery Statutes (Government Code sections 11507.5,

1

DEFAULT DECISION AND ORDER (OAH No. 2012010371)
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11507.6, and 11507.7) at Respondent's address of record which, pursuant to Business and
Professions Code section 4100, is required to be reported and maintained with the Board,
Respondent's address of record was and is: 3883 Indian Way, San Diego, CA 92117,

4, Service of the Petition to Revoke Probation was cffective as a matter of law under the
provisions of Government Code section 11505, subdivision (¢) and/or Business & Professions
Code section 124,

5. Onorabout June 11, 2011, Respondent sighed and returned a Notice of Defense,
requesting a hearing in this matter. A Notice of Hearing was served by mail at Respondent's
address of record and it informed him that an administrative hearing in this matter was scheduled
for January 22, 2013. Respondent failed to appear at that hearing.

6.  Government Code section 11506 states, in pertinent part:

(¢) The respondent shall be entitled to a hearing on the merits if the respondent
files a notice of defense, and the notice shall be deemed a specific denial of all parts
of the accusation not expressly admitted. Failure to file a notice of defense shall
constitute a waiver of respondent's right to a hearing, but the agency in its discretion
may nevertheless grant a hearing.

7. California Government Code section 11520 states, in pertinent part:

{a) If the respondent either fails to file a notice of defense or to appear at the
hearing, the agency may take action based upon the respondent's express admissions
or upon other evidence and affidavits may be used as evidence without any notice to
respondent.

8.  Pursuant to its authority under Government Code section 11520, the Board finds
Respondent is in default. The Board will take action without further hearing and, based on the
relevant evidence contained in the Default Decision Evidence Packet in this matter, as well as
taking official notice of all the investigatory reports, exhibits and statements contained therein on
file at the Board's offices regarding the allegations contained in Petition to Revoke Probation No.
3980, finds that the charges and allegations in Petition {o Revoke Probation No, 3986, are
separately and severally, found to be true and correct by clear and convineing evidence,

1
1
1
2

DEFAULT DECISION AND ORDER (OAH Ne. 2012010371)
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DETERMINATION OF ISSUES

1. Based on the foregoing findings of fact, Respondent Chu Huu Vu has subjected his
Pharmacist License No. RPH 39728 to discipline,

2. The agency has jurisdiction to adjudicate this case by default.

3. The Board of Pharmacy is authorized to revoke Respondent's Pharmacist License
based upon the following lviolations alleged in the Petition to Revoke Probation which are
supported by the evidence contained in the Default Decision Evidence Packet in this case:

a.  Respondent’s probation is subject to revocation because he failed to comply with
Probation Condition 12, in that as a result of the suspension of his pharmacist license for failing
to take and pass the California Pharmacy Jurisprudence Examination (CPJE), Respondent has not
practiced pharmacy during his probation term; and

b.  Respondent’s probation is subject to revocation because he failed to comply with
Probation Condition 15, in that Respondent failed to take and pass the California Pharmacy
Jurisprudence Examination within one year of the effective date of the decision.

i
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ORDER

IT IS SO ORDERED that Pharmacist License No. RPH 39728 issued to Respondent Chu

Huu Vu is revoked,

Pursuant to Government Code section 11520, subdivision (c), Respondent may serve a

written motion requesting that the Decision be vacated and stating the grounds relied on within

seven (7) days after service of the Decision on Respondent. The agency in its discretion may

vacate the Decision and grant a hearing on a showing of good cause, as defined in the statute.

This Decision shall become effective on April 1, 2013.

It is so ORDERED ON February 28, 2013.

70678263.00C
DOI Matter [D:SD201 1800061

Attachment:
Exhibit A: Petition to Revoke Probation

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

/q (. n_@éwmi'
Y

STANLEY C. WEISSER
Board President

B
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KAMALA D. HARRIS
Attorney General of California
LLINDA K. SCHNEIDER :
Supervising Deputy Attorney General
State Bar No. 101336
AMANDA DoDDS
Senior Legal Analyst
110 West "A" Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-2141
Facsimile: (619) 645-2061
Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Petition to Revoke Case No. 3986
Probation Against:
CHU HUU VU PETITION TO REVOKE PROBATION
3883 Indian Way
San Diego, CA 92117
Pharmacist License No. RPH 39728

Respondent.

Complainé.nt afleges:
PARTIES

1. Virginia Herold (Complaiﬁant) brings this Petition to Re;voke Probation solely in her
official capacity as the Executive Officer of the Boai'd of Pharmacy, Department of Copsumer
Affairs.

2. Onor about August 7, 1986, the. Board of Pharmacy iséued Pharmacist License
Number RPH 39728 to Chu Huu Vu (Respondent). The Pharmacist License was suspended on
August 27, 2009, and will expire on January 31, 2013, unless otherwise renewed.

3. Inaprior disciplinary action entitled In the Matter of the Petition for Reinstatement of
Certificate to Practice Pharmacy of Chu Huu Vu, Board of Pharmacy Case No. 2236-B, Office of

1

PETITION TO REVOKE PROBATION
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- was placed on probation for a period of five years with certain terms and conditions. A copy of

Administrative Hearings (OAH) No, N2007040268, the Board of Pharmacy issued a‘dccision,
effective June 6, 2007, in which Respondent’s Pharmacist License was reinstated and then

immediately revoked. However, the révocation was stayed and Respondent’s Pharmacist License

that decision is attached as Exhibit A and is incorporated herein by reference,

4. Inayprior discipiinary action entitled In the Matter of Accusation Against Chu Huu
Vu," Board of Pharmacy Case No. 2236-B, OAH No. L-2000050335, the Board of Pharmacy
issued a decision, effective March 6, 2001, in which Respondent’s Pharmacist License was
revoked. A copy of that decision is attached as Exhibit B and is incorporated herein by reference.

JURISDICTION

5. This Petition to Revoke Probation is brought before the Board of Pharmacy (Board),
Department of Consumer Affairs, under the authority of the following laws. All section
references are to the Business and Professions Code (Code) unless otherwise indicated.

6.  Section 4300, subdivisior: (a) of the Code states "Every license issued may be
suspended or revoked.”

7. Section 118, subdivision (b), of the Code provides that the suspension, expiration,
surrender, or cancellation of a license shall not deprive the Board of jurisdiction to proceed with a
diséiplin‘ary action during the period within which the license may be renewed, restored, reissued
or reinstated.

EIRST CAUSE TO REVOKE PROBATION

(Maintain Employment as a Pharmacist)

8. Atall times after the effe@tive date of Respondent’s probation, Condition 12 stated:

Should petitioner, regardless of residency, for any reason cease practicing
pharmacy for a minimum of 80 hours per calendar month in California, petitioner
must notify the board in writing within 10 days of cessation of the practice of
pharmacy or the resumption of the practice of pharmacy. Such periods of time shall
not apply fo the reduction of the probation period, It is a violation of probation for
petitioner’s probation to remain tolled pursuant to the provisions of this condition for
a period exceeding three years. “Cessation of practice” means any period of time
exceeding 30 days in which petitioner is not engaged in the practice of pharmacy as
defined n Section 4052 of the business and Professions Code for at least 80 hours 2
calendar month. '
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Probation Condition 12, referenced a:béve, in that as a result of the suspension of his pharmacist
license for failing to take and pass the California Pharmacy Jurisprudence Examination (CPIE),

| Respondent has not practiced pharmacy during his probation term. (See paragraph 11, below.)

10.

Examination (CPJE) as scheduled by the board after the effective date of this decision
at petitioner’s own expense. [fpetitioner fails to take and pass the examination
within six months after the effective date of this decision, petitioner shall be
suspended from practice on written notice. Petitioner shall not resume the practice of
pharmacy until he or she takes and passes the CPJE at & subsequent examination and
1s notified, in writing, that he or she has passed the examination. . . Failure to take and
pass the examination within one year of the effective date of this decision shall be
considered a violation of probation. Suspension and probation shall be extended until
petitioner passes the examination and is notified in writing,

11,

Probation Condition 15, referenced above, in that Respondent failed to take and pass the

California Pharmacy Jurisprudence Examination within one year of the effective date of the

Respondent’s probation is subject to revocation because he failed to comply with

SECOND CAUSE TO REVOKE PROBATION

(Take and Pass the California Pharmacy Jurisprudence Examination)

At all times after the effective date of Respondent’s probation, Condition 15 stated:

Petitioner shall take and pass the California Pharmacy -Jurisprudence

Respondent’s probation is subject to revocation because he failed to comply with
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PRAYER .

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Board of Pharmacy issue a decision:

1. Revoking the probation that was granted by the Board of Pharmacy in Case No.
2236-B, Office of Administrative Hearings No. N2007040268, and imposing the disciplinary
order that was stayed thereby revoking Pharmacist License No. RPH 39728 issued to Chu Huu
Vu;

2. Revoking or suspending Pharmacist License No. RPH 39728, issued to Chu Huu Vu;

3. Taking such other and further action as deemed necessary and proper.

e b gestltd

GIN[IA HEROLD
Executivefficer
Board of Pharmacy
Department of Consumer Affairs
State of California
Complainant

SD201 1800061
80400761.doc
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Exhibit A

Decision and Order
In the Matter of Accusation Against Chu Huu Vu

Board of Pharmacy Case No. 2236-B
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BEFORE THE
CALIFORNIA STATE BOARD OF PHARMACY !
DEPARTMENT OF CONSUMER AFIAIRS

i1 the Matier of the Petiton for Reinstatement of
Certificate 10 Praciice Pharmacy of: '
Case No. 2236-D
CHU MU VU ]
Crroville. California OAH Mo, N2B07040208 : f
!
Pharmactst License No, RPH 39728 j
Pelitioner, L
;
DECISION

This matier was heard before the California State Board of Pharmacy on April 39, ;

2007, in Sacramento, Califoria. Board members present and participating in the hearing
cwere: William Powers, President: Dr. Kennelh H. Schell, Vice President; Dr. Ruth M,
Conroy; D. Timothy Dazé; Stanjey W, Goldenberg; Robert Graul: Dr, Clarence K. Hiura,
Henry A. Hough; Dr. Susan L Ravnan; and Dr. Robert E, Swarl. Robert Walker,
Administrative Law Judge, State of Califormia, Office of Administrative Hearings, presided.

Joshua A. Room, Depuly Attorney General, appeared pursuant to Guvernment Code :
gection 11522, : B

The petitioner. Chu Huu Vu, appeared in Propria persona.

The matter was submitted on April 19,2007
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PACTUAL FINDINGS
Fchodhe i A

1. On August 7. 1986, the Stete Bowd of Pharmacy issued pharmacist license
numiber RPN 39728 10 the petitioner, Chu Huu V.

2 In January of 1998, petitioner was convieted of a viclation of 18 United States
Code scetion 134 1.2 ding and abetting mwl fruud. The conviction was on u plea of g puilty.
The court sentenced petiboner 10 24 monthys in prison and three veurs ni supervised e |l$'nlo{_
The courl alse assessed a penalty of $150.

3. Petitioner’s conviction resulled [ront incidents that oceurred hetween danuary
ol 1997 and November of 1993, Petitioner was the pharmacist-in-charge of the Ulrie -
Pharmacy in San Diego. The owner of the pharmacy, petitioner, and {'athc-:r‘-' conspired Lo
submit frandutent claims to Medi-Cal, and Medi-Cal paid more than §1 60,000 on those
claims.

4. Petilioner contends that, in fact. he did not panicipate in the conspiracy and

did not engage 11 any crime. He says he became suspicious thal the owner of the pharmacy
wus engaging in {raud and told the owner that he did not want to work there any longer.
Petitioner. nevertheless. continued 1o work at Ulrie Pharmacy and. along with the owner. wag
charged with muail fraud, Petitioner said he pled guilty on the advice ol his attorney but now
feels that the attorney gave him poor advice, Petitioner says the owner of the pharmacy had
retained the attorney, and petitiener questions whether the attorney had petitioner’s interest at
heart. Petitioner, of course, cannot collaterally atlack the conviclion. He stands convicted.

5. By an accusation dated Janvary 19, 2000, Patricia F. Harris. Executive Gfficer
of the Board of Pharmaey, allur(,d the federal conviction and sought discipline against
petiboner’s license.

0. Petitioner and the board entered inte o stipulation pursuant o which petitioner
admitted the allegations in the accusation and the board revoked his heense, As a Turther
stipulation. the parties agreed that, as o condition precedent o any petition fur reinstalement
of petiioner’s Heense, he was requited ta pavthe board $8.000 in cost recovery, The
stipulated settlement and disaplinary order became elfective on March 6. 2001,

1 Petitioner served the two vearsin prison. and. on Fehraary 202003, he
suceessiulby completed tis tree vears ol supervised release.

A, iy is petitioner’s seeond petition o the board requesting reinstae ol his
deense. s First petition was dated July 15 ,”J(_M. I3y u decision dated December 8. 2004,
the board denicd that petition,

i
i
4
i
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G, Pelitioner’s current petition Tor reinstatement s dated December 12, 20006,

The hearing in the presem matter is on that petition.

1), (In Ii)u:cmher 23,2000, petitioner paid the $8.000 in cust FECOVERY,

PRENESSON AL DEVELOPMENT

I, Petitioner 1s 75 vears old, s most recenl employment as o pharmucist was in
19Ug,

12 Petitioner has satisfTed the board™s continuing educalion requirements,

130 In 2006 petitioner compleled 43 hours of board approved continuing
eclucation, '

4, Petiticner testified that, in addition to satisfying continuing education
requirements, he subscribes 1o and studies a number of pharmacy journals.

REHALILITATION

15, Because petitioner insists he actually was not guilty of the crime to which he
pled. he does not offer extensive evidence of rehabilitalion. While he may not collaterally
atlack the conviction, it is nol inappropriate Tor im to offer this explanation of the paueity of
his evidence of rehabilitaiion.

10. There is evidence. however, that petitioner has made substantial progress
toward rehabilitation. He completed his prison term and supervised release. [ has beer nine
vears since petilioner’s conviction and 14 vears since the incidents that gave rise 1o the
canviction. 1 has been more than Tour years since he completed his period of supervised
release. And there Is no evidence of petitioner’s having engaped in any other wrongdoing,
Petiioner is married and hias o young daughter, From his testimony, it appears that he has 4
stable family refationship, Petitioner and his family Jive on his wile's nmodest income, but
he. nevertheless, paid the board's cost recovery.

LATEERS OF RECOMMEN{ I TION

17 Viet Thue Truong, Pharm. D, is a licensed pharmacist in California. Dr,
Truong wrole a letter with a nowe added to 1t indicating that it was writien on November 20,
2000. He wrote that petitioneris “a highly motivated and guality-deiven professional.”™ D,
Trueng recommends that pelitioner's license-be reingtated.

fa. Then Weuven is a dicensed pharmacist in Caltfornin, He recommends ihal
petittoner’s lieense be reinstated and describes petitioner as o pevlect professional who is
“eumimited, dedicated, and lardworking,”

o ma



http:pruf'cssio1'1::.tl

19, George Winford Cole wrote an undated letter in which he said he hud known
netitioner 1o five years, Mr, Cole finds petitionor W be of pood moral character and wrote
that petitioner s always ready W help people understard how 1o care for themselves.

20. kenneth A, Morgan wrote o letter daled November 20, 2006, Me has known
petiioner Tor ive years, He wrole that petitioner 1s always willing 1o give health advice o
[riends and neighbors, Mr, Morgan has a degrec in electrcad engineering and has discussed
scientific subjects with petiioner, He wrote that petitioner 1s knowledp eable and honest and
a person of integrity and guod characler.

21 Al our ol the above letter writers were sware that the bowrd had disciplined
pelitienar s leense.

200 Petitiones alse submitied o letter from Alhers 1. Picchioni. Phul., the associale
deun of the pharmucy school from which pelitioner was graduated in 1984, D Picchion
prajses petitioner highly. The letier, however. is dated 1984 and has ne bearing on
petitioner’s rehabilitation,

LEGAL CONCLUSIONS

I, By reason of the matters set Torth in Findings 15 through 21, it 1s determined
that petilioner has made substantial progress toward ]bhdblillduoﬂ and that 1t would not be
against the public interest to 1ssue probationary license. Petitioner completed his prison
term and super vised release, 1t has been nine years since petitioner’s conviction and 14 years
since the incidents thal gave rise Lo the conviction., There is no evidence of pelitioner’s
having engaged in any other wrongdoing. 1t appears that he has a stable family relationship.
And while petitioner and his famity Hve on his wife's moedest income. he, neveriheless, paid
the hoard™s cost recovery, Finally, the letters of recommendation are reassurnng,

Z. Py reason of the matlers set forth in Findings 12 through 14010 determimed
thut petitioner bias satisfactorily maintained his knowledpe us o pharmacist

KR Petiboner’s ]|u,|m should be reinstated subject o apprapr ld[L conditions of
pmlmmn One-appropriate condition 18 that petitioner take and puss e California Pharmacy
Jurisprudence Examination, Even if one were- o assume that petitioner ¢ hd not participale in
the mail fraud, he, nevertheless, engaged in am cgregious Tailure to discharge the
responsibility of a pharmacist-in-charge, Afler becoming suspicious that the owner of the
pharmacy was defrauding Medi-Cal. pebitioner continued 10 work at the pharmacy without
notiving anyone. Petitoner’s fuilure 1o discharge his responsibility would have been
reprihensible no matier how liitie money was involved, but it iz wm'th noting (hal in (his case
a substantial amount wags involved. Medi-Cal paid more than $160.000 "on tae Traudulent
claims. Thus, itis appropriate (o have Turther assurance that petitioner has come 1o
undersiand the responsibilities o o pharmacisi.
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petijon for reinstatement is granied. 1 petitoner satisfies all statutory and

regulatory requirements [or issuarce ol y htunsc the hoard shal) reinstate his license, The

L
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Jicense shall immediately be revoked, The revocation shall be staved. however. Tor five
vears. and petitioner shall be placed on probation on the following condilions:

Petitioner shall obey all state and Tederal laws and regulations substantially
reluted 1o or poverning the practice of pharmacy. Petilioner shalt report any of
the following vecurrences Lo the board, m writing, within 72 hours of such
peedrtence: an arrest or issuance ol a eriminal complaint for violation ol uny
provision of the Pharmacy Law, stete or federal food und drug laws, or state or
federal controlled substances laws: o pies of guilty or nolo contendre in uny

stale or federal criminal proceeding to any eriminal complaind, information. or
md)umuﬂ g convicton of uny erime; discipline. citalion. or other
administrative action filed by uny state or federal agency that involves
pelitioner's license or that 1s related to the practice of pharmacey or the
manufacturing, obtaining, handling. distributing. bitling for, or charging for
any drug. device. or controlled substance.

Petitioner shall report o the bowd quarterty. The report shall be made either
in person or i writing, as directed. Petitioner shall state under penalty of
perjury whether there has been compliance with all the terms and conditions of
probation. 1f the final prebation report is not made as directed, probation shall
be extended auiomatically until such time &g the final report 1s made and
accepted by the board,

On receipt of reasonable notice, pelitioner shall appear in persan {or interviews
with the b()au'd on request al various intervals at a location 1o be determined by
he board. Faliure to appear fur a scheduled interview without prior
ncm‘l}ca’um (0 bowrd stall shall be considered a violation of probation.

Petitioner shall cooperate with the board's inspectiona) program and in the
bourd's monitoring und fnvestication of petitioner's compliance with the terms
and conditions of his or hey prabation. Failure o comply. shalt be considered o
viclation of prebation,

Petitioner shall provide evidenee of efforts Lo maintain sk and knowledge us
a prtharmacist as directed by the board, '

Petitioner shuli mlif:\,' ll present and prospective u'nplu\'crv ol this decision
and the terms. condions, and restrietions imposed on petitioner by this
decision. Within 30 davs of the cffective dale of this decision, und within |5
cdavs of pettioner undertaking new employment. petitioner shall couse his o
her direet supervisor. pharmacist-in-charge. and/or owner 1o report o the
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hoard in writing acknowledaing that the emplover has read this decision,
petitioner works Tor or is emploved by or through a pharmaes employviment
service. pehitoner must notfy the diveet supervisor, pharmagcisi-in-churge,
and/or owner ot every pharmaey of the wrms and conditions ol this decision in
advance ol pettioner™s commencing work at cacly plarmacy . "Emplovment®
within the meaning of this provision shall nclude any Tull-time. part-ime.
wemporasy. rehiels or pharmiaey management service as o pharmacist, whiether
petitioner s considered an employee or independent contractor,

Petivioner shall not supervise any intern pharmacist or pevform uny of the
duties of a preceptor. Petitioner shall not be the pharmacist-in-charpe ol any
entity heensed by the board unless otherwise specified in this order,

Petitioner shall pay the costs associaied with probation moniioring as
determined by the board each year of probation. Such costs shall be payvable
to the hoard at the end of each year of probation. Failure o pay such cosls
shall be considered a violation of probation, )

Petitioner shall. at all times while on probation, maintain an active, current
license with the board, ineluding any period during which suspengion or
probation is tolled. [T petitioner's license expires or is cancelled by operation
of law or otherwise, on renewal or reapplication. petitioner's license shall be
subjeet Lo wll terms and conditions of this probation not previoushy satisfied.

Following the effective date of this decision. should petilioner cease practice
due to retirement or health, or be otherwise unable to salisfy the terms and
conditons of probation. petitioner may tender his or her leense to the bourd
for surrender. The board shall have the discretion whether o grant the request
for surrender or take any other action it deems appropriste and reasonable. On
formal acceptance of the surrender of the license. petitioner will no longer be
subject 1o the terms and conditions of probatien, On acceptance of the
surrender, petitioner shall relinguish his or her pocket license 1o the board
within 10 days of notification by the board that the surrender is accepled,
Petitioner may not reapply for any license (rom the bourd Tor three years from
the effective date of the surrender, Petitioner shall meet all requirements
applicable Lo the license sought as of the date the application for that heense s
submitted to the board. '

Petiioner shall nolify the board in writing within 10 days of any change of

“employment. Said notilcation shall Include the reasons for leaving andfor the

address of the new emplover, supervisor, or owner und work schedule if
knows, Petitioner shall notifvthe board in writing within 10 days of a chanec
i name, mailing address, ar phone namber,

A
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Should petiioner, regardless of residency, Tor any reason ceuase practicing
pharmacy Jor & minimum of 80 hours per calendar month in California.
petitioner must notily the board 1 wilting within 10 days of cessation of the
practice of pharmaocy or the resumption of the practice of pharmacy. Such
periods of time shall not apply to the reduction ol the probation peried. s g
vialation of probabion for petitioner’s probution o remain lolled pursuant to the
provisions of this condition Tor & period exceeding three years, ~Cessation of
nractice” meuns any period of time exceeding 30 days in which petitioner is
not engaged in ll';t‘ pl'aULice ol pharmacy as defined in Scction 4052 o the
Business und Professions Code for al least 80 hours o calendar month,

I petitionier viclutes probation in any respect. the howrd, afler piving petilioney
notice and an oppastunity o be heard, mauy reveke probation and carry oul the
disciplinary order that was staved. 1 a petition to revoke probation or an
aceusation s Tiled against petitioner during probatien, the board shall have
continuing jurisdiction. and the period ol probation shall be extended until the
petition 1o revoke probation or accusation is heard and decided.

I petitioner has not complied with any term or condition of probution, the
board shall have continuing jurisdiction over petitioner, and probation shall
automatically be extended until all terms and conditions have been satishied or
the board has taken other action as deemed appropriaie 1o treat the failure to
comply as a vialation of probation, to tmmmqtc probation, and to impose the
penalty that was stayed. :

Petitioner shall take and pass the California Pharmacy Jurisprudence
Examination (CPJE) as scheduled by the board afler the effective date of this
decision at petitioner’s own expense. 1 petitioner Tails to luke and pass the
examination within six months after the effective of this decision. petitioner
shall be suspended [rom practice on writien notice, Petitioner shall not resume
the practice of pharmacy until he or she takes and passes the CPIEZ al g
subseouent examination and is notified, in writing. that he or she has passed
the examination. During suspension. petitioner shull not enter any pharmacy
area. During suspension. petitioner shall not enter amy portion of the Heensed
premises o a wholesaker, veterinary Tood-untmal drug retailer. any other
distributor of drugs, any manulacturer. or any place where dangerous drugs
and devices or controlled substances are maintained, During suspension.
petiioner shall not practice pharmacy or do any aet involving drug scelection,
selection of stock, manufucturing, compounding, dispensing. or patient
constltation. During suspension. pelitioner shall not manage. adminisler. or
be a consullant to any licensee of the board, During suspension, petilioner
shadl nol have aecess o or contol the ordering. manulacturing or dispensing
of dangerous drogs and controlled substances. During suspension. mldunr'r
shall not engage in any aclml\ that requires the professt onal judgment of o
pharmacist. During suspension. petitioner shal! not direct or controt any

£
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aspeet of the practice of pharmacy. During suspension. petitioner shall not
perform the duties of a pharmacy technician or an exemptee for any entity
heensed by the board, Subject Lo the ubove restrictions, pelitioner may
cantinue to own or hold an interest in any pharmacy i which he or she holds
an interest at the time this decision becomes effective unless otherwise

specified in this order. Failure to take and pass the examination within one
year of the effective date of this decision shall be considered a violation of
probation. Suspension and pr obation shall be extended until petitioner passes
the examination and 1s notified in writing.

16.  On petitioner’s successful completion of probation, his or her license will be
fully restored.

DATED: may 31, 2007

Effective Date: June 6, 2007 >
/‘{j,‘[ . v, ("5"(.6 Lot
W ILLIAM POWERS
President
California State Board of Pharmacy
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Exhibit B

Decision and Order
In the Matter of the Petition for Reinstatement of Certificate to
Pmé_ﬁée Pharmacy of Chu Huu Vu
Board of Pharmacy Case No. 2236-B




BEFORX THE

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 2236-B
Chu Huu Vu OAH No, L-2000050335
C/O Healthcare Pharmacy - |
P.0O. Box 712663
San Diego, CA 92171
License No. RPH 39728

Respondent,

DECISION AND ORDER
The attached Stipulated Settlement and Disciplinary Order is hereby adopted by

the Board of Pharmacy of the Department of Consumer Affairs as its Decision in the above

entitled matter.

This Decision shall become effectiveon  March 6, 2007

It is so ORDERED __ Fepwuary 5,.2001 -

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFATRS -
STATE OF CALIFCRNTA

LQule

ROBERT H, FLSHER
Board President
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Y BILL LOCKYER, Attorney General

of the State of California

Il LINDA K. SCENEIDER, State Bar No, 10133

Deputy Attorney General
California Department of Justice
110 West "A" Street, Suite 1100
San Diego, California 92101

P.O. Box 85266 -
San Diego, California 92186-5266
Telephone: (619) 645-3037
Facsimile: {619) 645-2061

Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

Chu Huu Vu

C/O Healthcare Pharmacy
P.O. Box 712663

San Diego, CA 92171

License No. RPH 39728

Respondent,

Case No., 2236-B

OAHNo. L-2000050335
STIPULATED SETTLEMENT AND

DISCIPLINARY ORDER

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the

above-entitled proceeding that the following matters are true:

PARTIES
1. Complainant Patricia F, Hairis is the Executive Officer gf the Board of -
.h o
Pharmacy who brought this action solely in her official capacity and is represepted in this ngt%f:% 5';
by Bill Lockyer, Attorney General of the State of California, by Linda K. Schngider, Deput% T ,, §
Attorney General, | E@ BE ; £ &
| T
2. Respondent Chu Huu Vu {"Respendent”) is repreg; ntedjin this pro @ﬁ;ng 3 §
' Exr e
by attorney Robert F, Hahn, Law Offices of Gould & Hahn, whose add%% 15 801 Chllsg% - dg
& P RE T
Avenue, Suite 385, Emewvﬂle, CA 946.08. é % % g g ’g '%f % § ‘
s Everad
ol B gg-:f
= b o bE T
- w B Bodge
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3. On or about August 7, 1986, the Board issued Original Pharmacist
License Number RPH 39728 to Chu Huu Vu to practice pharmacy in California. That

registration is in full force and effect until Jarmary 31, 2002.

JURISDICTION

4., Accusation Ne. 2236-B was filed before the Board of Pharmacy of the
Department of Consumer Affairs ("Board”) and is currently pending against Respondent. The
Accusation, together with all other statutorily required documents, was duly served on
Respondent on February Z, 2000 and Respondent timely filed his Notice of Defense contesting
the Accusation. A copy of Accusation No. 2236-B is attached as Exhibit A and is incorporated

herein by reference.

ADVISEMENT AND WAIVERS

5. Respondent has carefully read and discussed with hus counsel the nature of
the charges and allegations in the Accusation and the effects of this Stipulated Settlement and
Disciplinary Order.

6. Respondent is fully aware of his legal rights in this matter, including the
right to a hearing on the charges and allegations in the Accusation, the right to be represeﬁted by
gounse] at his own expense,lthe right to confront and cross-examine the witnesses against him,
the right to present evidence and to testify on his own behalf, the right to the issuance of
subpoenas to compel the attendance of witnesses and the production of documents, the right to
reconsideration and court review of an adverse decision, and all other rights accorded by the-
California Administrative Procedure Act and other applicable laws.

7. Respondent voluntarily, knowingly and intelligently walves and gives up

each and every right set forth above.

CULPABILITY

8. Regpondent understands that the charges and allegations in the
Accusation, if proven at a hearing, constitute cause for imposing discipline upon his Pharmacist’s

license.

9. Respondent admits the truth of each and every charge and allegation in
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Accusation Na. 2236-B.
10.  Respondent agrees that his Pharmacist’s license is subject to discipline and
he agrees to be bound by the Board's imposition of discipline as set forth in the Order below,

CONTINGENCY

11, , This stipulation shall be subject to the approval of the Board. Respondent
understands and agrees that Board of Pﬁarmacy's staff and counsel for Complainant may
communicate directly with the Board regarding this stipulation and settlement, without notice to
or participation by Respondent or his counsel. If the Board fails to adopt this stipulation as its
Order, except for this paragraph the Stipulated Settlement and Disciplinary Order shall be of no
force or effect, it shall be inadmissible in any legal action between the parties, and the Board
shall not be disqualified from further actlon in this matter by virtue of its consideration of this
stipulation. |

12, The parties agree that facsimile copies of this Sﬁpuiated Settlement and
Disciplinary Order, including facsimile signatures thereto, shall have the same force and effect as
the original Stipulated Settlement and Disciplinary Order and signatures.

13.  In consideration of the foregoing admissions and stipulations, the parties
agree that the Board shell, without further notice or forméﬂ proceeding, issue and enter the

following Disciplinary Order:

DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Original Pharmacist License Number RPH
39728 issued to Respondent Chu Huu Vu is revoked. Pursuant to Business and Professions
Code section 4309, Respondent shall be prohibited from filing a petiti.on for reinstatement of his
license or apialying for relicensure by the Board for at least three (3) years from the effective date
of this Order. Respondent must make full payment for cost recovery to the Board in the amount
of $8,000.00 (Eight Thousand Dollars.) and submit proof that full and complete payment has
been made, as a condition precedent to any petition for reinstatement of his license OT-letU_'{‘E,

application Respondent may make to the Board for relicensure by the Board.

L
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ACC CE _

I have cancfully read the above Stipulated Settlement and Disciplinary Osder, have
fully discussed the terms and conditions aml other matters contained therein with my attomey
Robert F. Haha, mxd [ understand the effect this stipulation will have on my Phanmacist’s Heense,
1 onter into his Stipulated Setdement voluntarily, knowingly and imelligently and agree 10 be
bound by the Disciplinary Order and Decision of the Board of Phatmacy, 1 furthee agree that a
Fassimile copy of this Stipulated Sattlement and Dissiplinary Order, including facsimile copics of
sighstures, may be used with the same force and effect as the onginals.

DATED: __ N/ g//jf’ 2D

Y i

CHU HUU YU
Respondent

¥ have read and fully discussed with Respondent Chu Huw Vu the termsg and
conditions and other matiers contsined in the above Stipyiated Settlement and Disciplinary Order

and approve its form jnd content.
DATED: // ?

Atwrtmy for R&smndem

ENDOREEMENT

The foregoing Stipulated Sattflement and Disciplinary Order is hereby respectfully -

submitted for consideration by e Bowrd of Pharmacy of the Depariment of Consnmer Allairs.
paten: |2 17T | 2000

BILL LOCKYER, Atiomey General

Depw.y Anumey Gma!
Attpreeys for Complaisant

&
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BILL LOCKYER, Attorney General
of the State of California
LINDA K. SCHNEIDER
Deputy Attorney General,

-8tate Bar No. 101336

Department of Justice
LL0 West R Street, Suite 1100
Post Office Box 85266

San Diego, California 92186-526¢

Telephone: (61%) 645-3037

Attorneys for Complainant

BEFORE THE
~ BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation
Against:

Chu Huu Vu
3156 Clairemont Drive
San Diego, CA 92117

License No. RPH 39728

Hoang Mau Nguyen
aka, Harry Nguyen
7538 Clear Sky Road
San Diego, CA 92120

License No. TCH 8544

Regpondents.
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ACCUSATION

6 - B

Complainant Patxricia F. Harris, as causes for

disciplinary action, alleges:

PARTTES

A

1. Cowplainant.is the Executive Cfficer of the

California 8tate Board of Pharmacy {"Board") and wakes and files
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this accusation solely in her official capacity.

- License Stalusg

2. On or about August 7, 1986, the Board issued
Original Ehar@acist—License Number RPH 29728 to Chu Huu Vu to
practice pharmacy in California. That registration is in full
force and effect until January 31, 2002, Chu Huu Vu was the PIC
of Ulric Pharmacy from October 10, 1951 to June 30, 1993, at
which time he disassociated from Ulric Pharmacy.y Chu Huu Vu
waz the PIC of Delta Pharmacy from November 17, 1993 until
December 15, 1993, at which time he disassociated from Delta
Pharmacy .2/ |

3. On or about September 9, 1993, the Board issued
Original Pharmacy Technician Registration Number TCH 9544 to
Harry Hoang Mau Nguyen to act as a pharmacy technician in
California. The registration is in full force until its
expiration date of March 31, 2001. Hoang Mau Nguyen was an owner
of Ulric Pharmacy from Januar? 15, 1991 until October 19, 1993

when he disassociated from Ulric Pharmacy.

JORISDICTION

4. This Accusation refers to the following statutes of

the California Business and Professions Code ("Code") :

1. Ulric Pharmacy was sold and no longer has a registration
number subject to renewal. Thersfore, pursuant to Code section

118 (b), no charges are made against Ulric Pharmacy in this
BAccusation. :

2. Delta Pharmacy was closed and no longer has a
registration number subject to renewal. Thereifore, plursuant to

Code section 118 (b), no charges are made against Delta Pharmacy
in this Accusation.

BT e e e sy
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A. Section 4300 provides, in part, that every license

iggued may be suspended or revoked.
B. Sedtion 4301 provides, in part, that "the board
shall take actieon against any holder of a license who Eé

guilty of unprofessicnal conduct or whose license has been

procured by fraud or misrepresentation or issued by mistake.

Unprofessional conduct shall include, but is not limited

to: "

*{f) The commission of any act involving moral
turpitude, dishonesty, fraud, deceit, or corruption, whether
the act is committed in the course of relations as a
licensee or otherwise; and whether the act'is a felony or
misdemeanor or not.

"(1} The conviction of a crime substantially related to
the qualifications, fﬁnctions, and duties of a licensee
under this chapter. ...*

C. Section 118{p} provides:

"The suspension, expiration, or forfeiture by operation
of law of a license issued by a board in the department, or
its éuspension, forfeiture, or cancellation by order of the
board or by order of a court of law, or its surreﬁder o
without the written consent of the board, shall not,.during
any period in which it may be renewed, restored, reissued,
or reinstated, depriée.the board of its authority to
institute or continue a disciplinary proceeding against the

licensee upon any ground provided by law or to enter an
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order sguspending or revoking the license or otherwise taking
disciplinary action against the licensee on any such

ground. "

D. ;Secti@n 4307 provides:

" (a) Any person who has been denied a 1icense or whose
license has been revoked or is under suspension, or who has
failed to renew his or her license while it was under |
suspension, or who has been a manager, administrator, owner,
member, cofficer, director, assoclate, or partner <f any
partnership, corporétion, firm, or asgocliation whose

application for a license has been denied or revoked, is

under suspensicon or has been placed on. probation, and while

acting ag the manager, administ:ator, owner, member,
officer, director, associate, or partner had knowledge of or
knowingly participated in any conduct for which the license
was denied, revoked, suspeﬁded, or placed on prchation,
shall be prohibited from serving as a manager,
adﬁinistrator, owner, member, officer, director, associate,
or partner of a 1iceqsee as follows:
(1) Where a probationary license is issued or where an
eiisting license is placed on probation, this |
prohibition shall remain in effect for a period not to
exceed five years. |
{2} Where the'l;cense is denied or revoked, the
prohibition shall continue until the license is issued
or reinstated. ... " |

E. gection 125.3 provides, in part, that, "the board

may request the administrative law judge to direct any

R
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licentiate found to have committed a violation or viclations
of the licensing act, to pay a sum not to exceed the
reasonable costs of the investigation and enforcement of the

-

cage . " _
5. Thig Accusation is also made in reference to the
following statutes of the United Stateg Code:

A. Title 18 Section 1341 provides, in part, that:

"Whoever, having devised or intending to devise any
scheme or artifice to defraud, or for obtaining money or
property by means of false or fraudulent pretenses
places in any post office or authorized depository for mail
matter, any matter or thing whatever to be sent or delivered
by the Postal Service . . . shall be fined under this title

or imprisoned not more than five years, or both . . ."

B. Title 18 Section 1342 provides, in part, that:

‘"Whoever, for the purpose of conducting, prowoting, or
carrying on by means of the Postal Service, anf scheme or
device mentioned in section 1341 of this title or any other
unlawful busineés, uses or assumes, or requests to be
addressed by, any fictitious, false; or assumed title,- name,
or addreés or name other than his own proper name
shall be fined ﬁndef this title or iﬁprisoned not more than

five yvears, or both."

C. Title 18 Section 1344 provides:

"Whoever knowingly executes, or attempts to execute, a

scheme or artifice -
(1) to defraud a financial institution; or

(2) to obtain any of the wmoneys, funds, credits,
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agsets, securities, or other property owned by, or under the
cugtody or control of, -a financial institution, by means of
false orrfraudulent pretenses, represerntations, or promises;

shall be fined not moré than $1,000,000 or imprig;ned
not more than 30 years, or both."

D. Title 18 Section 1961 (4} defines "enterprise" under
Chapter 96 - “Rackeﬁeer Influenced And Corrupt
Organizations, " ag follows:

"“enterprise' includes any individual, partnership;
corperation, association, or dther legal entity, and any
union or group of individuals associated in fact although
not z legal entity."

"E. Title 18 Section 1962(d) makes it a criminal
offense to conspire in any racketeering activity.

F. Title 18 Section 1963 provides penalties for
viclation of smection 1962 which include, a fine of not more
than 525,000, imprisdnment of not more than 20 years, or
beth, and forfeiture to the United States of any interest
acquired or maintained in violation of section 1962.

G. Title 26 Section 7206(1) provides that,

"Any person who willfully makes and subscribes any
return, statement, or other document, which contains or is
verified by a writtén declaration that it is made undexr the
penalties of perjury, and which be does not believe to be
true and correct as to every material matter shéll be guilty
of a felony and, upon conviction thereof, shall be finéd not
more than $100,000 ($500,000 in the case of a corporation),

or imprisoned not more than 3 years, or both, together with
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the costs of prosecution.!

FIRST CAUSE OF BCTION
_ RESPONDENT, CHU HUU VU
[éection'4301(l}'— Conviction of a Crime
Subgtantially Related to the Practice of Pharmacy]

6. A criminal indictment was filed against Chu Huu Vu
a§d Hoang Mau Nguyen, inter alia, in the United States District
Court, Southern District of California under case number
97CRO934-K, The indictment was subsequently amended by a
Superceding Indictment beariﬁg the same case number,

7. Pursuant to that Superceding Indictment, on or about
January 16, 1998 in the United States District Court, Southern
District of Califormnia, respondent, Chu Huu Vu, pled guilty and
was sentenced for violation of 18 USC 1341.2 [Aiding and Abetting
Mail Fraud - Count 23, 24 and 25 of the indictment].

8. Respondent, CHU HUU VU was sentenced to the

following:
e Penalty assegsment of $i50.00 pursuant to 18 USC
3003
e Imprisonmeﬁt of 24 months
e Upon release from imprisonment, supervised release

for 3 years

® While on suﬁervised release, not commit another
federal, state or local crime and comply with the
standard conditicns adcpted by the court. Pay
restitutidn obligation remaining unpaid at the

commencement of supervised release,
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9. The facts surrounding the conviction were:
"From January 13921 to November 19%3, Dung My Thi Nguyen
and Due Huu Nguyen were partners and true owners of Ulric

Pharmacy, and were co-signatories on the Ulric Pharmacy bank

account. Hoang Mau Nguyen was a paper co-owner with Dung Thi

Nguyen of Ulric Pharmacy, and he signed claim forms that were

submitted to the Medi-Cal Program. Dat Tat Nguyen was the de
facto on-site manager of Ulric Pharmacy, and he was responsible
for reviewing the billing information entered into Ulric
Pharmacy's computer, which in turn generated claims suﬁmitted to
Medi-Cal. Chu Huu Vu was the pharmacist—in—chafge (PIC) at Ulric
Pharmacy, aod was respensible for the dispensing and labeling of
prescription medications.

10. Due Huu Nguyen and Dung My Thi Nguyen had
ownership interests in Primary Medical Clinic, which referred all
its prescriptions exclusively to Dan Rx and Ulric Pharmacies.

11. Between Januvary 1991 and November 1993,
regpondent, Chu Huu Vu, conspired with Dung My Thi Nguyen, Due
Huu Nguyen, Dat Tat Nguyen and Hoang Mau Nguyen to submit
fraudulent claims tc the Medi-Cal program from Ulric Pharmdﬁy.
The claims were fraudulent in that they overstated the amounts of
medications actually dispensed or prescribéd for the patients.

As a result of the scheme and conspiracy,. through whiéh Ulric
Pharmacy fraudulently obtained from Medi-Cal more than $160,000,
Medi-Cal sent the following checks through the United States mail
to Ulric Pharmacy to pay for fraudulent claims:

2. Check number 34359887, dated April 23, 1992 (as was

further described in Count 22 of the Superceding Indictment)
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b. Check number 38057881, dated February 4, 1993 (as
wvas further described in Count 24 of the Superceding Indictment)

c. Check number 38192091, dated February 11, 1993 (as
was further degcribed in Count 25 of the Superceding Indictment)

. 12. Respondent, Chu Huu Vu, has subjected his license
to discipline for viclation of Code section_éSOl(l),_as is more
particularly set forth above, by suffering a criminal convicﬁion
for violation of 1B USC 1341.2 [Aiding and Abetting Mail Fraud -
Count 23, 24 and 25 of the Superceding Indictment] which is a
crime substantially related to the practice of pharmacy.

SECOND CAUSE OF ACTION

RESPONDENT, HOANG MAU NGUYEN, aka HARRY NGUYEN
[Section 4301(1) - Conviction of a Crime
.Substantially Related to the Practice of Pharmacy]

13. A criminal indictment was filed against Chu Huu
vu and Hoang Mau Nguyen, inter alia, in the United States
District Court, Southern District of California under case number
97CR0S34-K. The indictment was subsequently amended by a
Superceding Indiétment bearing the same case number.

14, Purguant to that Superceding Indictment, on b

-about January 16, 1998 in the United States District Court,

Southern District of California, respondent, Hoang Mau Nguyen,
aka Harry Nguven, pled guilty and was Sentencéd for violation of
18 USC 1341.2 [Aiding and Abetting Mail Fraud - Countl23, 24 and
25 of the indictmeﬁt]. |

15. Respondent, Hoang Mau Nguyen, aka Harry Nguyen,
was sentenced to the foliowing:

. Forfeiture of $58,000.00 cash [jointly with co-

T T et i s
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defendant, Dat Tat Nguyen] or forfeiture of real
property located at 7538 Clear Sky Road, San

Diego, California 92120

“

° !Penalty assessment of $200.00¢ pursuant to 18 ﬁSC
3003

. Imprisonment of 14 months

® Upon release from imprisonmeqt, Supervised Release

for 3 years

° while on supérvised release, not commit another
federal, state or local crime and comply with the
standard conditions adopted by the court. Pay
restitution obligation remaining unpaid at the
commencement of supervised release.

16. The facts which gave rise to the conviction were
as follows:

From January 1391 to November 1993, Dung My Thi Nguyen
and Due Huu Nguyen were partners and true owners of ﬁlric
Pharmacy, and were co-signatories on the Ulric Pharmacy bank
account. Hoang Mau Nguyen was a paper co-owner with Dung My Thi
Nguyen of Ulric Pharmacy, and he signed claim forms that wete
submitted to the Medi-Cal Program, Dat Tat Nguyen was the de

facto on-site manager of Ulric Pharmacy, and he was responsible

for reviewing the billing information entered into the Ulric

Pharmacy's computer, which in turn generated claims submitted to
Medi-Cal. Chu Huu Vu was the pharmacist-in-charge (PIC) at Ulric

Pharmacy, and was responsible for the dispensing and labeling of

prescription medications.-

17. Due Huu Nguyen and Dung My Thi Nguyen had

10.
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ownershiﬁ interests in Primary Medical Clinic, which referred all
its prescriptions exclusively to Dan Rx and Ulric Pharmacies.

18. Between Januéry 1991 and November 1993,
respendent, Hogng Mau Nguyern, congpired with others to‘submlt
fraudulent claims to the Medi-Cal program from Ulric Pharmacy.
The claime were fraudulent in that they overstated the amounts of
medications actually dispensed or prescribed for the patients.

As a result of the scheme and conspiracy, Medi-Cal sent the
following checks through the United States mail to Ulric Pharmacy
to pay for fraudulent claims:

a. Check number 34359887, dated April 23, 1992 (as was
further described in Count 23 of the Superceding Indictment)

b. Check number 38057881, dated February 4, 1992 (as
was further described in Count 24 of the Superceding Indictment)

c. Check number 38192091, dated February 11, 1993 (as
was further desecribed in Count 25 of the Superceding Indictment)

19, Between Maf 22, 1991 and March 31, 1982,
respondent, Hoang Mau Nguyen, received $6,519 from the Employment
Development Department of the state of California as unemp loyment
compensation. During that time, however, respdndent, Hoang® Mau
Nguyen, worked at Ulric Pharmacy and received a salary'of
approximately $250/week.j He néver aisclosed to EDD that he was
employed by Ulfic Pharmacy. Had EDD known that respondent, Hoang
Mau Nguyern, was employved by Ulric Pharmacy and was receiving a
weekly-salary of approxiﬁately $250/week, he would have been
deemed ineligible to receive the unemployment benefits.

20. In September, 1932, respondent, Hoang Mau Nguyen,

applied for a home loan from Great Western Bank to purchase a

11,
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regidence at 7538 Clear SkyrRoad, San Diego, California. In that
applicatien, respondent, Hoang Mau Nguyen, knowingly falsely
stated that he had been employed by Dan Rx Pharmacy for three
yaars as the-"?illing controller," and overstated his incoﬁ;. He
also falsely stated that he had been in the pharmacy business for
six years, when in fact he had only been in the United States for
less than three years.

21. Due Nguyen also signed Danh Nguyen's name on the
loan application, purporting to verify that Hoang Mau Nguyen was
employed at Dan Rx Pharmacy.

22. As a result of the above false statements,
fespondent, Hoang Mau Nguyen, fraudulently received a loan in the
amount of $157,000 from Great Western Bank. Had Great Western
Rank known that these statements were false, it would not have
funded the loan.

23. Respondent, Hoang Mau Nguyen, aka Harry Nguyen,
has subjected his license to discipline for violatioﬁ of Code
section 4301(1}), as is more particularly set forth above, by
suffering criminal convictions for violation of 18 USC 1341 and
1342 (piding and Abetting Mail Fraud - Counts 23, 24 and 25 of
the Superceding Indictment] and 18 USC 1342 and 1344 [Ailding and
Abetting Bank Fraud *-Count 32 of the indictment] which are

crimes substantially related to the practice of pharmacy.

PRAYER
WHEREFORE, complainant requests that the Board hold a
hearing on the matters al}eged herein, and that following said

hearing, the Board issue a decision:

17.
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1. Revoking or suspending License Number RPH 33728
neretofore issued to regpondent, Chu Huu Vu.
2. 1Issuing an order prohibiting respondent, Chu Huu

-

vu, from serving as a manager, administrator, owner,

. member, officer, director, associate, or partner of a

licensee pursuant to Code gection 4307.

3. Revoking or suspending Registration Number TCH 9544
heretofore issued to respondent, Hoang Mau Nouyen, aka
Harry Nguyen. |
4. TIssuing an order pr&hibiting raspondent, Hoang Mau
Nguyen, aka Harry Nguyen, from serving as a manager;
adminiétrator, owner, member, officer; difector,
associate, or parﬁnér of a licensee pursuant to Code
gection 4307.

5. Directing respondents, and each of them, to pay to
the Board a reasonable sum fdr its investigative and
enforcement costs of this action; and

6. - Taking such other and further action as the Board
-deems appropriate to protect the public health, safety

and welfare.

DATED ; \1\6\ \DO

PR

Patricia Florian Harris
Executive Cfficer

Board of Pharmacy

Department of Consumer Affairs
State of California

Complainant

03583110-5D1999AD0463
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