BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

Case No. 3969

JOHN WAITO NG OAH No. 2011070122
43857 Cameron Hills Drive
Fremont, CA 94539
Respondent.
DECISION AND ORDER

The attached Stipulated Settlement and Disciplinary Order is hereby adopted by the

Board of Pharmacy, Department of Consumer Affairs, as its Decision in this matter.

This decision shall become effective on April 23, 2012.
It is so ORDERED on March 23, 2012.

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

By

STANLEY C. WEISSER
Board President
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BEFORE THE
8 BOARD OF PHARMACY :
' DEPARTMENT OF CONSUMER AFFAIRS
9 STATE OF CALIFORNIA
10 _
1 In the Matter of the Accusation Against: Case No. 3969
JOHN WAITO NG OAH No. 2011070122
| 12 || 43857 Cameron Hills Drive
| 3 Fremont, CA 94539 STIPULATED SETTLEMENT AND
1 . DISCIPLINARY ORDER :
; 14 Pharmacist License No. RPH 33438
| ;
| Respondent.
15
! 16
\ : ~ .
= 17 In the interest of a prompt and speedy settlement of this matter, consistent with the public

18 || interest and the responsibility of the Board of Pharmacy of the Department of Consumer Affairs,
19 || the parties hereby agree to the following Stipulated Settlement and Disciplinary Order which will
20 || be submitted to the Board for approval and adoption as the final disposition of the Accusation.

21 PARTIES |

22 1.  Virginia Herold (Complainant) is the Executive Officer of the Board of Pharmaby.
23 vShe brought this action solely in her official capacity and is represented in this matter by Kamala
24 || D. Harris, Attofney General of the State of California, by Char Sachson, Deputy Att_ofney

25 || General. |

26 2. Respondent John Waito Ng (Respondent) is represented in this proceeding by

27 || attorney Timothy D. Clancy, whose address is: 1290 B Street, Suite 307, Hayward, CA 94541.
28
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3. Onor about October 10, 1979, the Board of Pharmacy issued Pharmacist License No.
RPH 33438 to Respondent John Waito Ng. The Pharmacist License was in full force and effect
at all times relevant to the charges brought in Accusation No. 3969 and will expire on October 31,
2012, unless renewed.

JURISDICTION

4. Accusation No. 3969 was filed before the Board of Pharmacy (Board), Department of
Consumer Affairs, and is currently pending against Respondent. The Accusation and all other
statutorily required documents were properly served on Respondent on June 10, 2011.
Respondent timely filed his Notice of Defense contesting the Accusation. A copy of Accusation
No. 3969 is attached as exhibit A and incorporated herein by reference.

ADVISEMENT AND WAIVERS

5. Respondent has carefully read, fully discussed with counsel, and. understands the
charges and allegations in Accusation No. 3969. Respondent has also carefully read, fully
discussed with counsel, and understands the effects of this Stipulatedl Settlement and Disciplinary
Order. | _ |

6.  Respondent is fully aware of his legal rights in this matter, including the right to a
hearing on the charges and allegations in the Accusation; the right to be represented by counsel at
his own expense; the right to confront and cross-examine the witnesses against him; the right to
present evidence and to testify on his own behalf; the right to the issﬁance of subpoenas to compel
the attendance of witnesses and the production of documents; the right to reconsiderationAand
court review of an adverse decision; and all other rights accorded by the California |
Administrative Procedure Act and other applicable laws.

7.  Respondent voluntarily, knowingly, and iritelligently waives and gives up each and
every right set forth above.

CULPABILITY

8.  Respondent admits the truth of each and every charge and allegation in Accusation
No. 3969. |

STIPULATED SETTLEMENT (3969)
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9.  Respondent agrees that his Pharmacist License is subject to discipline and he agrees
to be bound by the Board's probationary terms as set forth in the Disciplinary Order below.

CIRCUMSTANCES IN MITIGATION

10. Respondent John Waito Ng has never been the subject of any disciplinary action. He
is admitting responsibility at an early stage in the proceedings.

CONTINGENCY

11. This stipulation shall be subject to approval by the Board of Pharmacy. Respondént
understands and agrees that counsel for Complainant and the staff of the Board of Phérmacy may
communicate directly with the Board regarding this stipulaﬁon and settlement, without notice to
or participation by Respondent or his counsel. By signing the stipulation, Respondent
understands and agrees that he may not withdraw his agreement or seek to rescind the stipulation
prior to the time the Board considers and acts upon it. If the Board fails to adopt this stipulation
as its Decision and Order, the Stipulatéd Settlement and Disciplinary Order shall be of no force or
effect, except for this paragraph, it shall be inadmissible in any legal action between the parties,
and the Board shall not be disqualified from further action by having considered this matter.

12. The parties understand and agree that facsimile copies of this Stipulated Settlement
and Disciplinary Order, including facsimile signatures thereto, shall have the same force and
effect as the originals. »

13.  This Stipulated Settlement and Disciplinary Order is intended by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement.
It supersedes any and all prior or contemporaneous agreements, undefstandings, discussions,
negotiations, and commitrﬁents (writte_n or oral). This Stipulated Settlement and Disciplinary
Order may not be altered, amended, modified, supplemented, or otherwise changed except by a
writing executed by an authorized representative of each of the parties.

14. In consideration of the foregoing admissions and stipulations, the parties agree that
the Board may, without further notice or formal proceeding, issue and enter the following

Disciplinary Order:

STIPULATED SETTLEMENT (3969)



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

27
28

- seventy-two (72) hours of such occurrence:

DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Pharmacist License No. RPH 33438 issued to Respondent
John Waito Ng (Respondent) is revoked. However, the revocation is stayed and Respondent is
placed on probation for five (5) years on the following terms and conditions. |

1.  Obey All Laws

Respondeﬁt shall obey all state and federal laws and regulations.

Respondent shall report any of the following occurrences to the board, in writing, within

. an arrest or issuance of a criminal complaint for violation of any provision of the
Pharmacy Law, state and federal food and drug laws, or state and federal controlled |
substances laws; |

. aplea 6f guilty or nolo contendre in any state or federal criminal proceeding to any
criminal complaint, information or indictment; |

. a conviction of any crime; or

. discipline, citation, or other administrative action filed by. any state or federal agency
which involves respondent’s pharmacist license or which is related to the practice of
pharmacy or the manufacturing, obtaining, handling, distributing, billing, or charging
for any drug, device or controlled substance.

Failure to timely report such occurrence shall be considered a violation of probation.

2. Report to the Board

Respondent shall report to the board quarterly, on a schedule as directed by the board or its

designee. The report shall be made either in person or in writing, as directed. Among other
requirements, respondent shall state in each report under penalty of perjury whether there has
been compliance with all the terms and conditions 6f probation. Failure to sﬁbmit timely reports
in a form as directed shall be considered a violation of probation. Any period(s) of delinquency
in submission of reports as directed may be added to the total period of probaﬁon. Moreover, if
the final probation report is not made as directed, probation shall be automatically extended until

such time as the final report is made and accepted by the board.

4
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3.  Interview with the Board

Upon receipt of reasonable prior notice, respondent shall appear in person for interviews
with the board or its designee, at such intervals and locations as are determined by the board or its
designee. Failure to appear for any scheduled interview without prior notification to board staff,
or failure to appear for two (2) or more scheduled interviews with the board or its designee during
the period of probation, shall be considered a violation of probatibn.

4.  Cooperate with Board Staff

Respondent shall cooperate with the board's inspection program and with the board's -
monitoring and investigation of respondent's corﬁpliance with the terms and conditions of his
probation. Failure to cooperate shall be considered a violation of probation.

5‘. Continuing Education |

Respondent shall provide evidence of efforts to maintain skill and knowledge as a
f)harmacist as directed by the board or its designee.

6.  Notice to Employers

During the period of probation, respondent shall notify all present and prospective
employers of the decision in case number 3969 and the terms, conditions and restrictions imposed
on respondent by the decision, as follows:

Within thirty (30) days of the effective date of this decision, and within fifteen (15) days of
respondenf undertaking any new employment, respondent shall causé his direct supervisor,
pharmacist-in-charge (including each new pharmacist-in-charge employed during respondent’s
tenure of employment) and owner to report to the board in writing acknowledging that the listed
iﬁdividual(s) has/have read the decision in case number 3969, and terms and conditions imposed
thereby. It shall be respondent’s responsibility to ensure that his employer(s) and/or supervisor(s)
submit timely acknowledgment(s) to the board.

If respondent works for or is emplbyed by or through a pharmacy employment service,
respondent must notify his direct supervisor, pharmacist-in-charge, and owner at every entity

licensed by the board of the terms and conditions of the decision in case number 3969 in advance
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

of the respondent commencing work at each licensed entity. A record of this notification must be
provided to the board upon request.

Furthermore, within thirty (30) days of the effective date of this decision, and within fifteen
(15) days of respondent undertaking any new employment by or through a pharmacy employment
service, respondent shall cause his direct supervisor with the pharmacy employment service to
report to the board in writing acknowledging that he has read the decision in case number 3969
and the terms and conditions imposed thereby. It shall be respondent’s responsibility to ensure
that his employer(s) and/or supervisor(s) submit timely acknowledgment(s) to the board.

Failure to timely notify present or prospective employer(s) or to cause that/those

employer(s) to submit timely acknowledgments to the board shall be considered a violation of

" probation.

"Employment" within the meaning of this provision shall include any full-time,
part-time, temporary, relief or pharmacy management service as a pharmacist or any
position for which a pharmacist license is a requirement or criterion for employment,

whether the respondent is an employee, independent contractor or volunteer.

7. No Supervision of Interns, Serving as Pharmacist-in-Charge (PIC), Serving as
Designated Representative-in-Charge, or Serving as a Consultant

During the period of probation, respondent shall not supervise any intern pharmacist, be the
pharmacist-in-charge or designated representative-in-charge of any entity licensed by the board
nor serve as a consuitant unless otherwise specified in this order. Assumption of any such
unauthorized supervision responsibilities shall be considered a violation of probation.

8. Reimbursement of Board Costs

As a condition precedent to successful completion of probation, respondent shall pay to the
board its costs of investigation and prosecution in the amount of $2803.75. Respondent shall
make said péyments as follows: 46 (forty-six) monthly payments in the amount of $60.00, and a
48th (forty-eighth) payment in the. amount of $43.75.

STIPULATED SETTLEMENT (3969)
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There shall be no deviation from this schedule absent prior written approval by the board or
its designee. Failure to pay costs by the deadline(s) as directed shall be considered a violation of
probation.

The filing of bankruptcy by respondent shall not relieve respondent of his responsibility to
reimburse the board its costs of investigation and prosecution.

9.  Probation Monitoring Costs

Respondent shall pay any costs associated with probation monitoring as determined by the
board each and every year of probation. Such cbsts shall be payable to the board on a schedule as
directed by the board or its designee. Failure to pay such costs by the deadiine(s) aé directed shall
be considered a violation of probation.

10. Status of License

Respondent shall, at all times while on probation, maintain an active, current license with
the board, including any period during which suspension or probation is tolled. Failure to
maintain an active, current license shall be considered a violation of probation.

If fespondent’s license expires or is cancelled by operation of law or otherwiée at any time
during the period of probation, including any extenéions thereof due to tolling or otherwise, upon
renewal or reapplication respondent's ﬁcense shall be subject to all terms and conditions of this
probation not previously satisfied.

11. Liéense Surrender While on Probation/Suspension

Following the effective date of this decision, should respondent cease practice due to
retirement or health, or be otherwise unable to satisfy the terms and conditions of probation,
respondent may tender his license to the board for surrender. The board or its designee shail have
the discretion whether to grant the request for surrender or take any other action it deems
appropriate and reasonable. Upon formal acceptance of the surrender of the license, respondent
will no longer be subject to the terms and conditions of probation. This surrender constitutes a
record of discipline and shall become a part of the respondent’s license history with the Board.

Upon acceptance of the surrender, respondent shall relinquish his pocket and wall license to

the board within ten (10) days of notification by the board that the surrender is accepted.
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Respondent may not reapply for any license from the board for three (3) years from the effective
date of the surrender. Respondent shall meet all requirements applicable to the license sought as
of the date the application for that license is submitted to the board, including any outstanding

costs.

12. Notification of a Change in Name, Residence Address, Mailing Address or
Employment

Respondent shall notify the board in writing within ten (10) days of any change of -
employment. Said notification shall include the reasons fdr leaving, the address of the new
employer, the name of the supervisor and owner, and the work schedule if known. Respondent
shall further notify the board in Writing.within ten (10) days of a change in name, residence
address, mailing address, or phone number.

Failure to timely notify the board of any change in employer(s), name(s), address(es), or
phone number(s) shall be considered a violation of probation.

13. Tolling of Probation

Except during periods of suspension, respondent shall, at all times while on probation, be
employed as a pharmacist in California for a minimum of 40 (forty) hours per calendar month.

Any month during which this minimum is not met shall toll the period of probation, i.e., the

period of probation shall be extended by one month for each month during which this minimum is

not met. During any such period of tolling of probation, respondent must nonetheless comply
with all terms and conditions of probation.

Should respondent, regardless of residency, for any reason (including vacation) cease
practicing as a pharmacist for a minimum of 40 (forty) hours per calendar month in California,
respondent must notify the board in writing within ten (10) days of the cessation of practice, and
must further notify the board in writing within ten (10) days of the resumption of practice. Any
failure to provide such notification(s) shall be considered a violation of probation.

It is a violation of probation for respondent's probation to remain tolled pursuant to the
provisions of this condition for a total period, counting consecutive and non-consecutive months,

exceeding thirty-six (36) months.

_ STIPULATED SETTLEMENT (3969) |
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"Cessation of practice" means any calendar month during which respondent is

not practicing as a pharmacist for at least 40 (forty) hours, as defined by Business and

Professions Code section 4000 et seq . "Resumption of practice" means any calendar

month during which respondent is practicing as a pharmacist for at least 40 (forty) as

defined by Business and Professions Code section 4000 et seq.

14. Violation of Probation

If respondent has not complied with any term or condition of probation, the board shall
have continuing jurisdiction over respondent, and probation shall automatically be extended, until
all terms and conditions have been satisfied or the board has taken other action as deemed
appropriate to treat the failure to comply as a violation of probation, to terminate probation, and
to impose the penalty that was stayed.

If respondent violates probation in any respect, the .board, after giving respondent notice
and an opportunity to be heard, may revoke probation and carry out the disciplinary order that
was stayed. Notice and opportunity to be heard are not required for those provisions stating that a
violation thereof may lead to automatic termination of the stay and/or revocation of the license. If
a petition to revoke probation or an accusation is filed against respondent during probation, the
board shall have continuing jurisdiction and the period of probation shall be automatically
extended until the petition to revoke probation or accusation is heard and decided.

15. Completion of Probation

Upon Writteﬁ notice by the board or its designee indicating successful completion of -
probation, 'respondent's license will be fully restored.

16. Suspension

As part of probation, respondent is suspended from the practice of pharmacy for 7 (seven)
days beginning the effective date of this decision.

During suspension, respondent shall not enter any pharmacy area or any portion of the
licensed premises of a wholesaler, veterinary food-animal drug retailer or any other distributor of
drugs which is licensed by the board, or any manufacturer, or where dangerous drugs and devices

or controlled substances are maintained. Respondent shall not practice pharmacy nor do any act

_ STIPULATED SETTLEMENT (3969)
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involving drug selection, selection of stock, manufacturing, compounding, dispensing or patient
consultation; nor shall respondent manage, administer, or be a consultant to any licensee of the
board, or have access to or control the ordering, manufacturing or dispensing of dangerous drugs
and devices or controlled substances.

Respondent shall not engage in any activity that requires the professional judgment of a
pharmacist. Respondent shall not direct or control any aspect of the practice of pharmacy.
Respondent shail not perform the duties of a pharmacy technician or a designated representative
for any entity licensed by the board.

Subject to the above restrictions, respondent may continue to own or hold an interest in any
licensed premises in which he holds an interest at the time this decision becomes effective unless
otherwise specified in this ofder.

Failure to comply with this suspension shall be considered a violation of probation.

17. 'Community Services Program

Within sixty (60) days of the effective date of this decision, respondent shall submit to the
board or its designee, for prior approval, a community service program in which respondent shall
provide free health—ca;re related services on a regular basis to a community or charitable facility or
agency for at least fifty (50) hours per year during the course of probation (a total of 250 hours).
Within thirty (30) days of board approval thereof, respondent shall submit documentation to the
board demonstrating commencement of the community service program. A record of this
notification must be pfovided to the board upon request. Respondent shall report on progress
with the community service program in the quarterly reports. Failure to timely submit,
commence, or comply with the program shall be considered a violation of probation. -

. 18. Remedial Education

Within sixty (60) days of the effective date of this decision, respondent shall submit to the
board or its designee, for prior approval, an appropriate program of remedial education. The
pro grafn of remedial education shall consist of at least 15 hours, which shall be completed within
one year at respondent's own expense. All remedial education shall be in addition to, and shall

not be credited toward, continuing education (CE) courses used for license renewal purposes.

10
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Failure to timely submit or complete the approved remedial education shall be considered a
violation of probation. The period of probation will be autoniatically extended until such
remedial education is successfully completed and written proof, in a form acceptable to the board,
is provided to the board or its designee.

Following the completion of each course, the board or its designee may require the
respondent, at his own expense, to take an approved examination to test the respondent's
knowledge of the coﬁrse. If the respondent does not achieve a passing score on the examination,
this failure shall be considered a violation of probation. Any such examination failure shall |
require respondent to take another course approved by the board in the same subject area.

19. Supervised Practice |

During the period of probation, respondent shall practice only under the supervision of a
licensed pharmacist not on probation Wif;h the board. Upon and after the effective date of this

_decision, respondent shall not practice pharmacy and his license shall be automatically suspended
until a supervisor is approved by the board or its designee. The supervision shall be, as required
by the board or its designee, either: |

Continuous — At least 75.% of a work week

Substantial - At least 50% of a work week

Partial - At least 25% of a work week

Daily Review - Supervisor's review of probationer's daily activities within 24 hours

Within thirty (30) days of the effective date of this decision, respondent shall have his
supervisor submit notification to the board in writing stating that the supervisor has read the
decision in case number 3969 and is familiar with the required level of supervision as determined
by the board or its designee. It shall be the respondent’s responsibility to ensure that his
employer(s), pharmacist-in-charge and/or supervisor(s) submit timely acknowledgement(s) to the
board. Failure to cause the direct supervisor and the pharmacist-in-charge to submit timely
acknowledgements to the board shall be considered a violation of probation.

If respondent changes employment, it shall be the respondent’s responsibility to ensure that
his employer(s), pharmacist-in-charge and/or supervisor(s) submit timeliy acknowledgement(s) to

11
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the board. Respondent shall have his new supervisor, within fifteen (15) days after employment
commences, submit notification to the board in writing stating the direct supervisor and
pharmacist-in-charge have read the decision in case number 3969 and is familiar with the level of
supervision as determined by the board. Respondent shall not practice pharmacy and his license
shall be automatically suspended until the board or its designee approves a new supervisor.
Failure to cause the direct supervisor and the pharmacist-in-charge to submit timely
acknowledgements to the board shall be considered a violation of probation.

Within ten (10) days of leaving employment, respondent shall notify the board in writing.
During suspension, respondent shall not enter any pharmacy area or any portion of the
licensed premises of a wholesaler, veterinary food-animal drug retailer or any other distributor of
drugs which is licensed by the board, or any manufacturer, or where dangerous drugs and devices
or controlled substances are maintained. Respondent shall not practice pharmacy nor do any act
involving drﬁg selection, selection of stock, manufacturing, compounding, dispensing ér patient

consultation; nor shall respondent manage, administer, or be a consultant to any licensee of the
board, or have access to or control the ordering, manufacturing or dispensing of dangerous drugs
and controlled substances. Respondent shall not resurhe practice until notified by the board.

During suspension, respondent shall not engage in any activity that requires the
professional judgment of a pharmacist. Respondent shall nét direct or control any aspect of the
practice of pharmacy. Respondent shall not perform the duties 6f a pharmacy technician or a
designated representative for any entity licensed by the board.

Subject to the above restricﬁons, respondent may continue to own or hold an interest in any
licensed premises in which he holds an interest at the time this decision becomes effective unless
otherwise specified in this order.

Failure to comply with this suspension shall bé considered a violation of brobation._ :

20. No Ownership of Licensed Premises |

Respondent shall not own, have any legal or beneficial interest in, or serve as a manager,
administrator, member, officer, director, trustee, associate, or partner of any business, firm,

partnership, or corporation currently or hereinafter licensed by the board. Respondent shall sell

12
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. or tansfer any legal o beneficial intezest in any entity icensed by the board within ninety (90)

|| of the Board of I’hazmacy
DATED, JZ////ZW/
[T o FRefoNg _
- Respondent . 7

014

days following the effective date of thiz detision and shall immediately thereafier provide written
proof thereofto the board, Faﬂurc to tmely divest any legel or beneficial interest(s) or provide
documentation thereof shall be considered & violation of probation.

21, Ethies Course . '

Within sixty (60) calendar days of the effective date of this decision, respondent shall enrofl
in 2 course {n ethics, at Tespondent’s expense, approved in advance by the board or its destgnee,
Failure to initiate the course during tﬁe first yoaz of probation; and complets it within the secend
year of probatiots, is & violation of probation. ' '

Respoundent shall éubmit a cerﬁﬁ;;te of completion to the board or its designee within five
days after completing the course.

: ACCEFTANCE
Thave carefully read the above ,Stij:uka;ed Bettlement and Disciplinaty Order and have fully .
disoussed it with my attorney, Timothy D. Clancy. J understand the stipylation and the effest it
will have on my Pharmacist License, T enter into this S&pulafed SCttIemént"and Disciplinary
Order voluntarily, knowingly, and mtelhgemly, and agres to be bound -by ﬂxe-De'ci_sion and - Order

I have read and fully discussed with Respondent John Waito Ng'the tertas 2nd conditionis
and other mattess conteined in the above Stipulated Settlement and Disciplinary Order. 1 approve

its form and: ccmtent
| DATED: ; /Mg‘é, ) &éx_m__,
Timothy D. Clangy /
Aworney for Respondent

13
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ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully -
submitted for consideration by the Board of Pharmacy of the Department of Consumer Affairs.

Dated: Nevember- 2011 - Respectfully submitted,

KAMALA D. HARRIS

Attorney General of California

FRANK H. PACOE .
Supervising Deputy Attorney General

CHAR SACHSON
Deputy Attorney General
Attorneys for Complainant

SF2011200549
20514851.doc
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I || KAMALA D. HARRIS

Attorney General of California

2 || FRANK H. PACOE o
Supervising Deputy Attorney General
3 || CHAR SACHSON

Deputy Attorney General

4 1| State Bar No. 161032

455 Golden Gate Avenue, Suite 11000
5 San Francisco, CA 94102-7004

| ' Telephone: (415) 703-5558

) . 6 Facsimile: (415) 703-5480

i Attorneys for Complainant

\ 7 :
' BEFORE THE
8 _ - BOARD OF PHARMACY
: ; DEPARTMENT OF CONSUMER AFFAIRS
914 . - STATE OF CALIFORNIA -
10 ' , |
. In the Matter of the Accusation Against: Case No. 3969
JOHN WAITONG ACCUSATION
12 1} 43857 Cameron Hills Drive
Fremont, CA 94539 :
13 || Pharmacist License No. RPH 33438
14 Respondent.
15 |
16 Complainant alleges:.
17 | - PARTIES
18 1. | Virginia Herold (Complainant) brings this Accusation solely in her official capacity
19 || as the Executive Officer of the Board of Pharmacy, Department of Consumer Affairs.
20 || 2. On or about October 10, 1979, the Board of Pharmacy issued Pharmacist License
21 || Number RPH 33438 to John Waito Ng (Respondent). The Pharmacist License wés in full force

22 || and effect at all times relevant to the charges brought herein and will expire on October 31 ,2012,
23 || unless renewed.

| 24 , JURISDICTION

25 ?' 3. This Accusation is'brought before the Board of Pharmacy (Board), Department of
26 || Consumer Affairs, under the authority of the following laws. All references are to the Business

| 27 || and Professions Code (Code) unless otherwise indicated.

28
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4.  Section 4011 of the Code provides that the Board shall administer and enforce both
the Pharmacy Law [Bus. & Prof. Code, § 4000 et seq.] and the‘ Uniform Controlled Substances
Act [Health & Safety Coc.ie,-§ 11000 et seq.].

5. Section 4300(a) of the Code provides that every license issued by the Board may be
suspended or revoked. | | |

6.  Section 118(b) of the Code provides, in pertjnent part, that the suspension, éxpiration,
surreﬁder, or cancellation of a license shall not deprive the Board of jurisdiction to proceed with a
disciplinary action durjng the period within which the license may be renewed, restored, reissued
or reinstated. |

7. Section 4402(a) of the Code provides that any pharmac'ist license that is not renewed
within three years following its expiration may not be renewed, restored, or reinstated and shall
be canceled by operation of law at the end of the three-year period. |

. STATUTORY PROVISIONS

8.  Section 4301 of the Code providés, in pertinent part, that the Board shall take action
against any holder of a licensé who is guilty of “unprofessional conduct,” deﬁned to include, but
not be limited to, any of the following:

(f) The commission of any act involving moral turpitude, dishoﬁesty, fraud, deceit, or
corruption, whether the act is committed in the course of relations as a licensee or otherwise, and
whether the act is a felony or misdemeanor or not.

(g) Knowingly making or sigxﬁng any certificate or other document that falsely represents
the existence or nonexistence of a state of facts. |

() The violation of any of the statutes of this state, of any other state, or of the United
States regulating contrél'led substances and dangerous drugs. ”

(0) Violating or attempting to violate, directly or indirectly,v or éssisting in or abetting the
violation of or conspiring to violate any provision or térm of this chépter or of the applicable
federal and state laws and regulations governing pharmacy, including regul‘ations established by

the board or by any other state or federal regulatory agency.
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9.  Section 4059 of the Code, in pertinent part, prohibits furnishing of any dangerous
drug or dangerous device except upon the prescription of an authorized prescriber.

10. Section 4060 of the Co‘de, in pertinent part, prohibits possession of any controlled
suBstance, except that furnished upon the prescription of an authorized prescriber.

| 11. Seétion 4063 of the Code provides, in pertinent part, that no prescription for a
dangerous drug may be refilled except upon authorizatiqn of the prescriber.

12.  Section 4324(a) of the vCode provides:

“Every person who signs the name of another, or of a fictitious person, or falsely mvakes,
alters, forges, utters, publishes, pésses, or attemi)ts to pass, as genuine, any prescription for any
drugs is guilty of forgery and upon conviction fhereof shall be punished'by imprisonment in the
staté prison, or by imprisonment in the county jail for not more than one year.”

13. Health and Safety Code section 11158 provides, in pértinent part, that except under’
ceﬁain conditions, no controlled substance classiﬁed in Schedule 111, IV, or-V rﬁay be dispensed
without a prescription méeting the requirements of Health & Safety Code, § 11500 et seq.

14. Health and Safety Code section 11171 provides that no persoﬁ shall préscribe,
administer, or furnish a confrolled substance except under the conditions and in the manner
provided by the Uniform Controlled Substances- Act [Health & Safety Code, § 11000 et seq.].

15. iHealth and Safety Code section 11173, subdivision (a), provides that no person shall
obtain or attempt to obtain controlled substances, or procure or attempt to procure the
administration of or prescription for controlled substances, (1) by fraud, deceit, misrepresentation,
or subterfuge; or (2) by the congealmeht ofa mﬁterial fact.

16. Health and Safety Code section 11350, in pertinent part, makes it unlawful to possess
any narcotic drug listed in Schedules I1I-V, absent a valid prescription. |

| 17. Health and Safety Code section 11352, in pertinent part, makes it unlawful to sell,
transport, furnish, administer, or give away, any controlled substance classified in Schedule III,
IV, or V which is a narcotic drug, unless upon written prescription of a authorized prescriber.

18. Health and Safety Code section 11368 provides:
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“Every person who forges or alters a pfescription or who issues or utters an altered
prescription, or who issues or utters a prescription bearing a forged or fictitious signature for any
narcotic drug, or who obtains any narcotic drug by any forged, fictitious, 6r éltered prescription,
or who has in possession a.ny narcotic drug secured by av forged, fictitious, or altered prescription,
shall be punished by imprisonment in the county jail for not less than six months nor more than
one year, or in the state prisdn.”

19.  Section 125.3 of th¢ Code provides, in pertine(nt part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation of the licensing
act to péy a sum not to exceed its reasonable costs of investigation and enforcement.

CONTROLLED SUBSTANCES / DANGEROUS DRUGS

20.- Section 4021 of the Code states:
“‘Controlled substance’ means any substance listed in Chapter 2 (commencihg with Section
11053) of Division 10 of the Health and Safety Code.” |
" 21, Section 4022 of the Code states, in pertinent part: |
“‘Dangerous drug’ or ‘dangerous device’ means any drug or device unsafe for self use,
except veterinary drugs that are labeled as such, and includes the following: .
“(a) Any drug that bears the legend: ‘Caution: federal law prohibits dispensing without

prescription,” ‘Rx only,” or words of similar import.

“(c) Any other drug or device that by federal or state law can be lawfully dispensed iny on
prescription or furnished pursuant to Section 4006.”

22. Azithromycin is a generic for Zithromax; a dangerous drug as designated by Business
and Professions Code section 4022. It is an antibiotic. . |

23. Robitussin AC Syrup is a brand name for guaifenesen with codeine syrup, which is a
Schedule V controlled substance as designated by Health and Safety Code section 11058(c)(1)
and a dangerous drug as designated by Business and Proféssions Code section 4022. 1t is a cough

medication.
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24. Promethazine/Codeine is a generic for Phenergan with codeine, which is a Schedule
V controlled substance as designated by Health and Safety Code section 1105 8(c)(1)and a
dangerous drug as designated by Business and Prbfessions Code section 4022. It is a cough
medication. . |

25. Desonide 0.05% Cream is a dangerous drug as designated by Business and
Professions Code section 4022. 1t is used for dermatitis.

26. Fluorometholone 0.1% Opthalfnic _Suspénsion is a dangerous drug as designated by
Businéss.and Professions Code section 4022. Tt,is used for eye inflammation.

'FACTUAL BACKGROUND

27.  Onor about May 12, 2010, while working at Walgréens Phérmacy located on DeCoto
Road in Fremont, California, Respondent complained of a cough to his co-workers. He took a
bottle of over the counter Robitussin from the Walgreens stock and used it while he was working.
Subsequently, Respondent wrote up a prescription for the antibiQtic azithromycin for himself
which he claimed had been telephoned in from his dentist, “Dr. K.” The pharmacy manager, J.K.,
thought it odd that a dentist would phone in an antibiotic prescription for cough symptoms. J.K.
called the dentist’s office to confirm that the prescription was legitimate; the dentist’s office téld
her that no prescription had been called in for Respondent. .

28. JK. subsequently investigated prescriptions that Respondent had filled for his wife
which had allegedly been phoned in by “Dr. G.” ] K. discovered that the following prescriptibns
filled for Respondent’s wife were not authorized by Dr. G. and that Respondent had fraudulently
written and filled the1ﬁ:

a. May 1, 2009 Robitussin AC Syrup, 240 mls

| b.  June?7, 2009 Promethazine/Codeine 240 mls
C. J uly 13, 2009 Desonide 0.05% Cream |
d.  November 17, 2008 Desonide 0.05% Cream
e.  February 11, 2009 Azithromycin 250 mg, #12
f. March 25, 2010 Azithromycin 250 mg, #12

g.  June 3, 2009 Fluorometholone 0.1% Opthalmic Suspension Sml
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29. During the investigation of the matter, Respondent admitted that he fraudulently
wrote and filled approximately 30 prescriptions for his wife over the previous two year period.

FIRST CAUSE FOR DISCIPLINE

(Act(s) Involving Moral Turpitude, Dishonesty, Fraud, Deceit or Corruption)
30. " Respondent is subject to discipline under section 4301(f) of the Code in that
Respondent, as described above in paragraphs 27, 28 and 29 above, committed one or more acts
involving moral turpitude, dishonesty, fraud, deceit, or corruption.

SECOND CAUSE FOR DISCIPLINE

(Making or Signing False Documents(s))
3L Re’spbndent is subject to discipline under section 4301(g) of the Code in that
Respondent, as described in paragraphs 27, 28 and 29 above, made or signed document(s) falsely
representing the existence or nonexistence of a state of facts.

THIRD CAUSE FOR DISCIPLINE

(Unlawful Furnishing/Dispensing of Controlled Substances/Dangerous Drugs)
32. Respondent is subject to discipline under sections 4301(j) and/or (o) of the Code, in '
that Respondent, as described in paragraphs 27, 28 and 29 above, furnished/dispensed, attempted.

or assisted or abetted furnishing/dispensing, or conspired to furnish/dispense, controlled

substances.and/or dangerous drugs without valid prescriptions, in violation of section 4059 of the

Code.

FOURTH CAUSE FOR DISCIPLINE
.(Unlawful qusession and/or Transport of Controlled Substances/Dangerous Drugs)

33. Respondent is subject to discipline under sectioné 4301(j) and/or (o) of the Code in
that Respondent, as described in paragraphs 27, 28 and 29 above, possessed/transported,
attempted or assisted or abetted possession/transport of, and/or conspired to possess/transport,
without vali‘d prescriptions, controlled substances and/or dangerous drugs, in violation of section
4060 of the Code and/or Health and Safety Code section(s) 11350 and/or 1.1352.

/11
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FIFTH CAUSE FOR DISCIPLINE

(Dispensing/Administering/Furnishing Pursuant to Invalid Prescription(s))

_ 34; Respondent is subject to discipline under section 4301 (j) and/or (0) of the Code, in
that Respondent, as described in paragraphs 27, 28 and 29 above, dispensed/administered/
furnished, attempted or assisted or abetted dispensin-g/administering/furnishing, or conspired to
dispense/administer/furnish, controlled substance prescriptions not meeting requirements of the
Uniform Controlled Substances Act, in violation of Health and Safety Code section(s) 11158
and/or 11171. |

| SIXTH CAUSE FOR DISCIPLINE

(False or Fraudulent Procurement of Controlled Substancé(s)/Prescription(s)) o
35. Respondent is subject to discipline‘under section 4301 (j) and/or (o) 61" the Code, in
that Respondent, as described in paragraphs 27, 28 and 29 above, obfained/attempted to obtain
and/or assisted in or abetted and/or conspired to obtain controlledvsubs'vtances, procured/attempted |
to procure, assisted in or abetted, and/or conspired to procuré administration of or prescriptions
for controlled substances, by fraud, deceit, sﬁbterfuge misrepresentation, or concealment of fact,
in violation of Health and Safety Code section 11173, subdivision (a). |

' SEVENTH CAUSE FOR DISCIPLINE

(Forgery of 'Prescription(.s))

36. Respondent is subject to discipline under section 4301 (j) and/or (0) of the Code, in
that Respondent, as described in paragraphs 27, 28 and 29 above, signed the name of another, or
falsely made, altered, forged, uttered, pu.blished, passed, or attémpt_ed to pass, as genuine, a
préscription for controlled substances, or obtained a narcotic drug by a forged, ﬁctitiéus, or
altered prescription, or had in his possession a narcotic drﬁg secured by a forged, fictitious, or
altered prescription, in violation of séction 4324 and Health and Safety Code section 11168.

EIGHTH CAUSE FOR DISCIPLINE

(Unprofessional Conduct)
37. Respondent is subject to disciplinary action under section 4301 of the Code in that

Respondent, by way of the conduct described in paragraphs 27, 28 and 29 above, engaged in
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“unprofessional conduct” not becoming the profession of pharmacy.
| | PRAYER |

WHEREFORE, Complainant requests that a hearing be héld on the matters herein alleged,
and that following the hearing, the Board of Pharmacy issue a decision: |

1. Revoking or suspending Pharmacist License Number RPH 33438, issued to John
Waito Ng; } |

- 2. Ordering John Waito Ng to pay the Board of Pharmacy the reasonable costs of the

investigation and enforcement of this case, pursuant to Business and Professions Code section
125.3; and

3. Taking such other and further action as deemed necessary and proper.

D;ATED: b/é/// | | )(/w,/m w

“VIRGIN AHEROLD
Executj¥e Officer

Boar of Pharmacy

Department of Consumer Affairs
State of California

Complainant

' SF2011200549
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