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Respondent. o o -
EINDINGS OF FACT

1. On or-about.June 10, 2008, Complainant Virginia Herold, in her official

|| capacity as the Executive Officer of the Board of Pharmacy (Board), Department of Consumer

Affairs, filed Accusation No. 3148 against Arithony G. Martinez (Respondent) before the Board.

2. On or about August 3, 1'999,.:the,B_oazrdxissugd.l'%fl1_armac_'y Technician

|| Registration No. TCH 30168'to Respondent.. The Pharmacy Technician Registration was in full

force and effect at all'times relevant to the charges brought herein and will expire on March 31,
2009, unless renewed,

3 On or about June 27, 2008, one, an employee of the Department of Justice,
served by Certified and First Class Mail a copy of the Accusation No. 3148, Staternent to
Respondent, two blank “Notice of Défense” forms, a Request for Discovery, a copy
of Government Code sections 11507.5, 11507.6 and 11507.7 to Respondent's address of record

with the Board, which was-and is: 947 E. Broadway Ave. #5, Long Beach, CA 90802.
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A copy of the Accusation is attached as exhibit A, and is incorporated herein by reference.
4, Service of the Accusation was cffective as a matter of law under the
provisions of Govemment Code section 115035, subdivision (c).
5. On or.about July 2, 2008, the aforementioned documents were returned by
the U.S. Postal Service marked "Attempted Not Known." |
6. Government Code section 11506 states in pertinent part:
“(c) The respondent shall be entitled to a-hearing on the merits if the
‘respondent files a notice 6f defense; and the totice shall be deemed a:specific
denial of all parts of the aceusation not expressly admitted. Failure'to filea notice
of defense shall constitute a waiver of respondent's right to a hearing, but the
agency in its discretion may nevertheless grant a hearing.”

7. Respondent failed to file a Notice of Defense within 15 days after service

upon him of the ACC‘usatioi;f, and therefore waived his right to a hearing on the merits of

, .-Ac_cusatio_n No.3148. |

8. Califomia Gove‘nuhent "COde section 11520 states ’i~n"perﬁnent part:

“(a) If the respondent elthcr fails:to file:a notice of defenseorto appear at

the hearing, the agency-may take dction based upon the respondent's express
admissions or upon-other evidence and affidavits may be used as evidence without
any noticeto respondent.”

9. Pursuant to its. authority under Government Codée section 11520, the Board
finds Respondent isin default. TheBoard will take a_cjﬁon;':Wii‘hgut further hearing-and, based on |
the evidence on file herein, finds that'the allegations:in Accusation No. 3148 are true.

10. The-total cost for investigation and-enforcement in.connection with the

Accusation are $4,‘S47.50 as of July 2, 2008,
| DETERMINATION OF ISSUES

1. Based ontheforegoing findings of fact, Respondent has subjected his
Phaxmaé_y Technician Registration No. TCH 30168 to discipline.

2. A copyof the Accué_ation 1s attached.

3. ‘The agency has jurisdiction to adjudicate this case by default.

4, The Board is authorized o revoke Respondent's Pharmacy Technician

Registration based upon the following violations alleged in the Accusation:
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a. Convictions for the substantially related crimes of felony grand
theft (Pen. Code, § 487, subd. (a)), felony possession of a narcotic controlled substance
for sale (Health & Saf. Code, § 11351), felony possession of a controlled substance for |
sale (Health & Saf.-Code, § 11378) and felony possession for sale ofa controlled
substance (Health & Saf.. Code, § 11378, subd. (b)(1)), subjecting Respondent to
disciplinary action under Business and Professions Code sections 490, 4300 and 4301,
subdivision (1);

| b. Unpfofessional conduct for -commiﬁing actrswinvolvi_ng moral
turpitude, dishonesty, fraud, deceit-or-corruption, subjecting Respondent to disciplinary
action under Business aﬁd Professions Code section 4301, .subdi\dsio_n ()

c.. Unprofessional conduct for :vi‘dlatin'g -s"tatutes regulating controlled |

Substances.and dangerous: drugs subJ ccting Respondent to dzsc1pbnary action under
Busmess and Professmns ‘Code sec‘uen 4301, subdivision (J),

d. Unprofesswna:l conduct for offermg controlled substarices for sale
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subjecting Respondent tQ dlsmphnary action under Business and Professions Code

section 4301, subd1V131o11 i.(1)'

. Unprofessional- conduct for self-administration of centrolled
substances, subj ectmg Respondent to disciplinary actzor\ under Business and
Professions Code section 4301, subdivision (h);

£ Unprofessional conduct‘_for_know_ingiy;ma_khg false prescriptions,
subjecting Respondent to disciplinary-action under -Business'--aﬁd Professions -C‘Ojd.e
section 4301, subdivision (g); |

£ Unprofessional conduct for misuse-of patient records for false
prescriptions, subjecting Respondent to disciplinary action under Business and
Professions Code section 4301, subdivision (f); and

h Unprofessional conduct for possession of a methamphetamine
pipe, subjecting Respondent to disciplinary action under Business and Professions Code

section 4301, subdivision ().

[¥8)




ORDER _
IT IS SO ORDERED that Pharmacy Technician Registration No. TCH 30168,

heretofore issued to Respondent, is revoked.

Pursuant to Government Code section 11520, subdivision (c), Respondent. may

serve a written motion requesting that the Decision be vacated and stating the grounds relied on

within seven (7) days after service of the Decision on Respondent. The agency in its.discretion
may vacate the Decision and grant a hearing on a showing of good cause, as defined in the
statute.

This Decision shall become effective on Oétober 3, 2008

Itisso ORDERED September 3, 2008

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

~hd6342.wpd
"DOT-docket numberiLA2008600427

Board President

Attachment:
Exhibit Az Accusation No.3148




Exhibit A
Accusation No. 3148
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EDMUND G. BROWN JR., Attorney General
of the State of California

KAREN B. CHAPPELLE
Supervising Deputy Attorney-General

RENE JUDKIEWICZ, State Bar No. 141773
Deputy Attorney General

300 So. Spring Street, Suite 1702

Los Angeles, CA 90013

Telephone: (213) 897-2537

Facsimile: (213)897-2804

Attorneys for Complainant

' BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
'STATE OF CALIFORNIA

In the Matter of the Accusation Against: | CaseNo.3148

ANTHONY G. MARTINEZ ‘ ‘ -
947 E. Broadway Ave. #5 ACCUSATION
Long Beach, CA 90802 :

Pharmacy Technician Registration’ No. TCH

30168 |
Respondent.
Complainant alleges: |
PARTIES
1. Virginia Herold (Complainant) brings this Accusation solely in her official

capacity as the Executive Officer of the Board of Pharmacy (Board), Department of Consumer
Affairs.

2. On or about, August 3, 1999, the Board Pharmacy Technician Registration

Number TCH 30168 to Anthony G. Martinez (Respondent). The Pharmacy Technician

Registration was in full force and effect at all times relevant to the charges brought herein and

will expire-on. March 31, 2009, unless renewed.

JURISDICTION

3. This Accusation is brought before the Board ﬁnder the authority of the

following laws. All section references are to the Business and Professions Code {Code) unless

1
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otherwise indicated.

- STATUTORY PROVISIONS

4. Section 118, subdivision (b) of the Code provides that-the
suspension/expiration/surrender/cancéllation of a license shall not deprive the Board of
Jurisdiction to proceed with a disciplinary action during the period within which the license may
be renewed, restored, reissued or reinstated.

5. ‘Section 4300 of'the Codej proy'iﬂe‘s_";fin %perﬁtiﬁcn.t. paﬁ that éve_ry h CE;ISG
issued by the Board is .subject'__to 'discip‘line, induding;suspension or re'yocatidh.

6.  Section4301 of the Code states:

"The board shall ‘take action ;againstuany holder -cﬁ‘a license who is guilty of
unprofessiomal ‘conduct.. . .. Unprofessional conduct:shall include, but is not Jimited to, any of

the following:

"(f) The commission of any act involving moral turpitude, dishonesty, fraud,

deceit, or corruption, whether the act is committed in the course of relations as a licensee or

-otherwise, and whether the.actis a felony or misdemeanor or not.

"(g) Knowingly making or signing any certificate or other document that falsely

‘represents the existence orhonexistence of astate-of facts,

“(h) vTh'e. administering to oneself; of any cdnﬁ'glléd, substance, or the use of any
dangerous drug or of aicoho‘iic be,verages*to the extent of. ina manner as to be dangerous or
injurious to oneself, to a person holding a license under this chapter, or to any other person or to
the public, or to the extent that the use impairs the ability of the person to conduct with safety to
the public the practice authorized by the licensz.

"(i) Exceptas otherwise authorized by law, knowingly selling, fumishing, giving
away, or admini-stering’ or offering to sell, furnish, give away, or administer any controlled
substance to.an addict.

"(j) The violation of any of the statutes of this state, or any other state, or of the

2
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United States regulating controlled substances:and dangerous drugs.

"(1) The conviction of a crime substantially related to the qualifications, functions,
and duties of a licensee under this chapter. The record of conviction of a viclation of Chapter 13
(commencing with Section 801) of Title 21 of the United States Code regulating controlled
substances or of a violation of the statutes of this state regulating controlled substances or
dar;gerous drugs shall be conclusive evidence of unprofessional conduct. In all other cases, the
record of conviction shall be conclusive evidence only of the fact that the conviCtion.occurréd.
The board may inquire into the circumstances surrounding the.commission of the crime, in order
to-fix the degree of discipline or; in the case of a-:conviction niot involving controlled substances
or dangerous drugs, to -ddc1mincxif’fhe convictionis of an offense asubs;arit;ially related to the
,qualiﬁcations, finctions, and duties _éf alicensee under this chapter: A plea orverdict of guilty
or.a copviction i’éllowing aplea of nolo contendere 'is.tdefemed-to be;a.vcbnvviﬁﬁcn'wfithiﬂ the
meaning ‘éf this provision. The board may take action when the time for .app_ézﬂ has ‘Aelapsed, br '
the judgment of conviction has been affirmed on appeal or when an order. graﬁting probation is
made suspending thedmposition.of sentence, irrespectiveofa sub‘sequent:.(}r.der under Section

1203.4 of the Penal Code allowing-the person to -withdraw his or he_r_epléa., of 'gu-‘ihy' and t_b enter a

plea of not guilty, or.setting aside the verdict.of guilty; or &ismiésing‘the accusation, information, -

or indictment.” .
7. Section 4022 of the Code defines the term “dangerous drug” as including
any drug “that by federal or state law-can be lawfully dispensed only on preseription . .. .”

8.  Section 4059 of the Code prohibits the tfurmnishing of any dangerous drug

“except upon the prescription of a. physician, dentist, podiatrist, optometrist, veterinarian, or

naturopathic-doctor . . ..”

9. Section 4060 of the Code states in pertinent part: “No person shall possess
any controlled substances, except that furnished to a person upon the prescription of a physician,
dentist, podiatrist, optometrist, veterinarian, or naturopathic doctor . . . .”

10.  ‘Section 490 of the Code states in pertinent part that the Board may
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suspend or revoke a license on the ground that the licensee has been convicted of a crime, 4f the
crime is substantially related to the qualifications; functions, or duties of the business or
profession for which the license was issued. A conviction within the meaning- of this section
means a plea or verdict of guilty or a conviction following a plea of nolo contendere. . . »
| 11.  California Code of Regulations, title 16, section 1770 states:
"For the purpose of denial, :Susp,ens’ion, ‘or revocation of a personal or-facility

license pursuant to Division 1.5 (commencing with Section'475) of the Business and Professions

Code, a.crime or act shall be considered substantially related to the qualifications, functions or

duties of a licensee or registrant'if to a substantial degree it .evidences present or potential

unfitness of a licensee or registrant to perform the functions authorized by his lcense or
registration in a‘manner consistent with the public health, safety, or welfare."

12. :Sectidn 125.3 offthe Code states in pertinent part that'the. Board may

.request the admimstratwe law judge to: (hrect alicentiate found to have commi tted avielation ot

violations of the | ncensmg act'to pay.a sum not to exceed the reasonabk costs of the investigation

and-enforcement ofthe case.

FIRST CAUSE FOR BISCIPLINE

(Conthlons for. Subatantla]ly Related Cnme)

13, Respondent is subj ect‘ to di-sciipl'inary action under sections 490, 4300 and

4301, subdivision (1) of the Code, in Lonjunc’uon with Cahfomla Code of Regulations, title 16

section 1770, in that Respondent was convicted of five crimes substantxally related to.the
qualifications, functions or duties of a-pharmacy technician as-follows:

a. On or about August 7, 2007, in a criminal proceeding entitled People v.
Martinez, in Los Angeles County Superior-Court, Case No. NA074348, the criminal court
convicted Reépmdcnton his plea of nolo contendere to the following five counts;

1. the felony of grand thefl, in violation of Penal Code section 487,

1l subdivision (a);

i, the felony of possession of a narcotic controlled substance for sale,
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in-violation of Health-and Safety Code section 11351;
il the felony of possession of a narcotic substance for sale, in

violation of Health and Safety Code section 11351, |

iv.  the felony of possession of a controlled substance for sale, in
violation of Health and Safety Code section 11378; and

V. the felony of possession for sale-ofa controlled substance, in
violation of Health_and Safgty -,Code_gecﬁon 11 378? subdivision (b)(1).

b. The circﬁmstances of'the convictions are that from oﬁ-or.vabo_ut December

23, 2006 thrbugh March 4, 2007, exact dates unknown, Res;;on'denf,. while working as a

pharmacy technician at.a Kaiser Permanente medical facility, diverted and stole generic and.

Il brand Deconamine SR, Ketalar, Ketamine, Levitra, 'Prop"ecia, Viagra, Vicodin and Xandx,

schedule IH controlled »substan_ces and dangerous drugs within the ,me‘zining:of-sectiqn;4022
which ‘Respondent.obt&ineﬁ-‘-ﬁriﬂm&t apr_-es‘dﬁpﬁon,_.in'violaﬁon:of Code sectfijéns-405‘9 azid>'4Q6Q.
On or about March 9, 2007, Keéponden_t-rWas -arr@s{ceﬁ ;fof.removing-mulﬁple 'préscriptipn.-\dru-gs
from his place of employment at the Kaiser Pcrmanehte-:pharmacy. W.hen the ;arres-ting.polic.é
officers searched Respondent’s carin .the:phannacy ’:s-park'ing lot, mﬁlt’iﬁle bottles of prescription
medication, including a loontaine:'r labeled Bayer that contained Levitra, were found. The police
also found clear baggies containing a.crystalline substance re‘écmbling methaphciaminé,' and clear :

baggies containing a substance resembling cocaine HCI ‘and réck cocaine.

SECOND CAUSE FOR DISCIPLINE

(Unprofessional Conduct -- Dishonest Acts)

14. Respo_n'dent is.subject to disciplinary action under section  4301,
subdivision (fj of the Code in that he committed acts involving moral turpitude, dishonesty,
fraud, deceit or corruption, as set forth in paragraph 13 above and as incorporated by reference.
Iy
/11
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THIRD CAUSEFOR DISCIPLINE

(Unprofessional Conduct -- Violation of Controlled Substances Laws)
15, Respondent is subject to disciplinary action under section 4301,
subdivision (j) of the Code in that he violéted-statutes regulating controlled substances.and

dangerous drugs, as set forth in paragraph 13 above and as inc-orporatedby reference,

FOURTH CAUSE FOR. DISCIPLINE

CUnprofessmnai Conduet -- Offenng Controﬁed Substances ior Sai €)
16.  Respondent is subject to disciplinary action under section 4301,
subdivision (i) of the Code in that he possessed for sale the controlled substances of Ketamine,
Vicodin ES and Xanax, as set vfdrﬂi'-injpara‘graph 13 above and ',as'iﬁcorporé‘ted by reference. In

addition, on or about March 9, 2007, dunng @ werk interview prlor Rcspondent’s arrest, he-

.admxtted g,mng some of the. Xanax he: stole to fnends

FIFTH CAUSE FOR DISCIPLINE

(Unprotesswnal Conduct - Self Administration of Controlled Substances)

17. Respondent is subject to'disciplinary action under section 4301,
subdivision (h).ef the Code in'that-he-administered to himself the controlled substances, W’hié‘h
he stole from his place of employment as set forth in paragraph 13 above. The circumstances are
as follows:

a. | Omn or about March 9, 2007, during a wdrk interview with the pharmacist
in charge and other Kaiscr-eﬁxployees,‘Rcspondent{admittcd Eh_at.he used the Xanax that he stole.

SIXTH CAUSE FOR DISCIPLINE

(Unprofessional Conduct -- False Prescriptions)
18.  Respondent is subject to disciplinary.action under section 4301,
subdivision (g) of the Code in that he knowingly made false prescriptions. The circumstances are
as follows:

a. From.on or about January 21 through March 4, 2007, exact dates
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unknown, Respondent created fictitious prescriptions for Ketamine, generic Vicodin and Xanax,

in violation of Health and Safety Code section 11173. These fictitious prescriptions included:

1. On or about January 21, 2007, Respondent generated prescription
number 288801590 for two milligrams of Xanax, quantity 300, using.a non-member patient’s
name and naming Dr. Richard S. -Segal without:the physician’s authorization. On-6r about
January 23, 2007, the prescription was filled and placed in the will-call section., Thereafter, the
prescription was missing.

| 11 On or.-abbut February 2, 2007, ‘Res_pondent -_generateldprescriptiovn
number 288816267 for 500 milliliters of Ketalar (Ketamine), ﬁs’in:g Dr. Michael P. Acord’s name

without the physician’s authorization. On.or about Fébruary 5, 2007, ;th’c prescription was filled

| for 50 milliliters:and placed-in the will-call section in bin number 54. Aﬁér :Res.pondent came to

work on his day off, the medication was missing.
#,  OnoraboutFebruary 3,2007, Respondent generated prescription

number 288817293 for two milligrams of Xanax, quantity 200, using Dr. Acord’s name without

_ th'e;phys_ici-an’s‘authori.zatfi,bg,, On.or-about February 6,.2007, the prescription was filled and

placed in bin number 34. Thenext ‘day, the'medication was missing. |
iv. .. ‘On or about f;FéBr.uéry‘f-7,‘.2007 , Respondent generated pr'cs‘cripﬁoﬁ
number 288822333 for two.-mi"ii‘gr,ams_ o'f-‘Xaﬁax,a,quanﬁty 200, using Dr. Acord’s name without
the physician’s authorization, and the prescription was filled. The medication was subsequently
placed in the return-to-stock area. -On or about February 21 ,2007,, the medication was missing,
V. On or aboutFebruary 21, 2007, ReSpondent wenerated prescription

number 288837660 for two milligrams of Xanax, -quantity 300, using Dr. Segal’s name without

the physician’s authorization. On or about February 22, 2007, the prescription was filled. On or

{t about February 23, 2007, .the prescription went missing.

Vi On or about March 2, 2007, Respondent generated prescription
number 288848126 for two miilligrams of Xanax, quantity 400, using Dr. Acord’s name without
the physician’s authorization. On or-about March 3, 2007, the prescription was filled with two

milligrams of Xanax, quantity 200. On or.about March 7, 2007, the prescription went missing.

7
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SEVENTH CAUSE FOR DIS CIPLINE
{(Unprofessional Conduct -- Misuse of Patient Records for Palse?r.escriptions)

19. Respohdent is subject to-disciplinary action under section 4301,
subdivision (f) of the Code and California. Code of Regulations, title 16, section 1764, in that he
committed acts involving moral turpitude, dishonesty, fraud, deceit or corruption. The
circumstances are as follows:

a. From on-or about January 21 through \/Iarch 4, 2007 Respondem
breached patient conﬁdentxahty by using patient records to create fictitious prescriptions and then

stole those prescriptions from his employer.

‘EI.GHTH -CAUS’E FOR 'D'I‘S.CIPLINE'
(Unprofessional: C@nduct Possessxon of Methamphetaxmm, Pipe)
20, Respondcnt 18 subJec* to: dxsclphna:y action under section 4301,
subdivision. §) of the Code inthat he_ vialated :,avst_atq statute regulating ._contrqll\ed s;_ubstancés,and
dangerous drugs. The circumstances are as follows:

a. On or .abbut March9; 2007, during a Kaiser internal investigatory

‘interview prior to Respondent’s artest, Respondent =drapp.¢d a glass pipe usg’d for smoking the

controlled jsubstancc/Qf.meihainphetamﬁie. Possession of a pipe uised for smoking a Schedule 11T |

controlled substance constitutes a violation of Health .and."PrGfesSi’ons Code section 11364.

PRAYER
WHEREFORE, Complainanit requests that a-hearing beheld on the matters herein
alleged, and that following the hearing, the '_'Bé_ard issue 4 .d'ecision:'
1. Revoking or suspending Pharmacy Technician Registration Number TCH
30168, issued to Respondent.
2. Ordering Respondent to pay the Board the reasonable costs of the
investigation and enforcement of'this case, pursuant to Code section 125.3;
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3. Taking such other and further action as deemed necessary and proper.

DATED; _ é;/’(};// Vel

/o v .

\ l/,zv‘w&nl/z.x ,ﬁﬂ% & {5/
VIRC;IN A HEROLD

Exequtixe Officer :

Board of Pharmacy
- Departmient of Consumer Affairs

State of Célifornia

Comiplainant

1| LA2008600427
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