
"Ii BEFORE THE 
BOARD OF PHARMACY 

DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

In the Matter of the Accusation Against~ 

COMMUNITY MEDICAL PHARMACY 

and 

RALPH MICHAEL DEFAY, R.P.H. 

Respondents. 

Case No. 2944

DEeIS.ON AND ORDER 

The attached Stipulated Settlement and Disciplinary Order is hereby adopted by 

the Board ofPhannacy, Department ofConsumer Affairsl! as its Decision in this matter. 

This Decision shall become effective on August 8 r 2007 

It is so ORDERED Ju]y 9, 2007 

'. '- ­

BOARD OF PHARMACY 
DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

By 
WILLIAM POWERS 
Board President 
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BILL LOCKYER, Attorney General 

of the State ofCalifornia 


MARGARET ANN LAFKO, State Bar No. 105921 

Lead Supervising Deputy Attorney General 


RONALD A. CASINO, State Bar No. 70410 

Deputy Attorney General 


California Department of Justice 

110 West "All Street, Suite 1100 

San Diego, CA 92101 


P.O. Box 85266 

San Diego, CA 92186-5266 

Telephone: (619) 64.5-2068 

Facsimile: (619) 645-2061 


Attorneys for Complainant 

BEFORE THE 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the Accusation Against: 

COMMUNITY MEDICAL PHARMACY 

and 

RALPH MICHAELDEFAY, R.P.H. 

Respondents. 

Case No. 2944 


STIPULATED SETTLEMENT AND 
DISCIPLINARY ORDER 

IT IS HEREBY ,STIPULATED AND AGREED by and between the parties to the 

above-entitled proceedings that the following matters are true; 

PARTIES 

1. Patricia F. Harris was the ExeC1:ltive Officer of the Board ofPharmacy. 

She brought this action solely in her official capacity. Virginia Herold is the 'Acting Executive 

Officer of the Board ofPharmacy and is represented in this matter by Bill Lockyer, Attorney 

General of the State of Califomi~ by Ronald A. Casino, Deputy Attorney General. 

2. Respondent is represented in this proceeding by attorney Herbert L. 


Weinberg, Esq., whose address is McGuire Woods LLP, 1800 CentuIy Park East, 8th Floor, Los 


Angeles, CA 90067­
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3. On or about July 7~ 1999, the Board ofPhannacy ("Board") issued 

Original Pharmacy Permit Number PHY 44260 to 1n House Phannacist, Inc." doing business as 

COMMUNITY MEDICAL PHARMACY. At all times material herein, respondent 

COMMUNITY MEDICAL PHARMACY was and currently is licenced by the Board as a 

registered pharmacy. The license expires on July 1, 2007, unless renewed. 

4. On or about December 29, 1977, the Board issued Original Pharmacist 

License Number RPH 31725 to RALPH MICHAEL DEFAY. At all times material herein, . 

respondent DEF A Y was and currently is licenced by the Board as a registered pharmacist. The 

license expires on November 30,2007, unless renewed. 

5. Beginning on or about October 12,2001, and during the time frame in 

question, respondent DEFA Y was the Phannacist ...in..Charge ofCOMMtJNITY MEDICAL 

PH.AlUv1ACY. 

JURISDtCTION 

6. Accusation No. 2944 was filed before the Board, and is currently pending 

against Respondents. The Accusation and all other statutorily required documents were properly 

served on Respondents on March 16, 2006. Respondents timely filed their Notice of Defense 

contesting the Accusation. A GOpy ofAccusation No. 2944 is attached as Exhibit nA" and 

incorporated herein by reference. 

ADVISEMENT AND WAIVERS 

7. Respondents have carefully read, fully discussed with counsel, and 

understand the cbarges and allegations in Accusation No. 2944. Respondents ha~e also carefully 

read, fully discussed with counsel, and understand the effects of this Stipulated Settlement and 

Disciplinary Order. 

8. Respondents are fully aware of their legal rights in this matter, including 

the right to a hearing on the charges and allegations in the Accusation; the right to be represented 

by counsel at their own expense; the right to confront and cross-examine the witnesses against. 

them; the right to present evidence and to testify on their own behalf; the right to the issuance of 

subpoenas to compel the attendance ofwitnesses and the production ofdocuments; the right to 

2 




NO. 132 Gl004 
15:45 Dept. of Justice ~ 913103158210 

5 

10 

15 

20 

25 

1 

2 

3 	

4 	

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24, 

26 

27 

~8 

reconsideration and court review ofan adverse decision; and all other rights accorded by the 


California Administrative Procedure Act and other applicable laws. 


9. Respondents voiuntarily, knowingly, and intelligently w~iye and give up 

each and every right set forth above. 


CULPABILITY 


10. Respondents admit the truth ofeach and every charge and allegation in 


Accusation No. 2944. 


11. Respondents agree that Phannacy Permit Number PHY 44260 and 

Pharmacist License Number RPH 31725 are subject to discipline and they agree to be bound by 

the Board's imposition of discipline as set forth in the Disciplinary Order below. 

RESERVATION 

12. The admissions m'ade by Respondents herein are only for the purposes of 

this prooeeding, or any other proceedings in which the Board or other professional licensing 

agency is Involved, and shall not be admissible in any other criminal or civil proceeding. 

CQNTINGENCY 

13. This stipulation shall be subject to approval by the Board ofPhannacy. 

Respondents understand and agree that couns_el for Complainant and the staffof the Board of 

Phannacy may communicate directly with the Board regarding this stipulation and settlemen4 

without notice to or participation by Respondents or their counsel. By signing the stipulation, 

Respondents understand and agree that they may not withdraw their ag:r.eement or seek to rescind 

the ,stipulation priorto the time the Board oonsiders and acts upon it. If the Board fails ~ adopt 

this stipulation as its Decision and Order, the Stipulated Settlement and DisCiplinary Order shall 

be ,ofno force or effect Except for this paragraph, it shall be inadmissible in any legal action 

between the partieSt and the Board shall not be disqualified from further action by having 

considered this matter. 

14. The parties understand and agree that facsimile copies of this Stipulated 

Settlement and Oisciplinary Order, including facsimile signatures thereto, shall have the same 

force and effect as the originals. 
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15. In consideration of the foregoing admissions and stipulations, the parties 

agree that the Board may, without further notice or fannal proceeding~ issue and enter the 

following Disciplinary Order: 

DISCIPLINARY ORDER 

A. IT IS HEREBY ORDERED that Pharmacy Permit Number PHY 44260 

issued to In House Phannacist, Inc., doing business as COMMUNITY MEDICAL PHARMACY 

and Phannacist License Number RPH 31725 issued to RALPH MICHAEL DEFA Y are revoked. 

However, the above revocations are stayed and Respondents are placed on probation for three (3) 

years on the following terms and conditions: 

Severability Clause. Each condition ofprobation contained herein is a separate 

and distinct condition. If any condition of this Order, or any application thereo~ is declared 

unenforceable in whole, or in part, or to any extent, the remainder of this Order, and elll qther 

applications thereof, shall not be affected. Each condition of this Or~ shall separately be vilid 

and enforceable to the fullest extent permitted by law. 

As To Both PRY 44260 and RPH 31725 

1. Obey All Laws 


Respondent shall obey all stflte and fe4er~ laws and regulations substantially 


related to or governing the practice ofphannacy. , 


Respondent shall report any of the following occurrences to the board, in writing, 


within 72 hours of such occurrence: 


• an arrest or issuance of a criminal complaint for, violation of any prOvision 

of the Phannacy Law, state and federal food and drug laws, or state and 

federal controlled substances laws 

• a plea of guilty or nolo contendere in any state or federal criminal 

proceeding to any criminal complaint, information or indictment 

• a conviction of any crime 

• disdpline, citation, or other administrative action filed l?y any state and 

, (ederal agency which involves respondent's Pharmacy Pennit or 
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Pharmacist license or which is related to the practice ofpbannacy 

or the manufacturing, obtaining, handling or distribution or billing 

Or charging for of any drug, device or controlled substance. 

2. Reporting to the Board 

Respondent shall report to the boar~ quarterly. The report shall be made 

either in person or in writing, as directed. Respondent shall state under 

penalty of perjury whether there has been cornpHanc~ with all the terms 

and conditions ofprobation. If the final probation report is not made as 

directed, probation shall be extended automatically until such time as the 

final report is made and accepted by the board. 

3. Interview with the Board 

Upon receipt of reasonable notice, respondent shall appear in person for 

interviews with the board upon request at various intervals at a locatiQn to 

be determined by the board. Failure to app,ear for scheduled interview 

without prior notification to board staff shall be considered a violation of 

probation. 

4 . Cooperation with Board Staft ' 

. Respondent shall cooperate with the board's inspectional program and in 

the board's monitoring and investigation ofrespondent's compliance with 

the terms and condi~ons ofhis or her probation. Failure to comply shall 

be considered a violation ofprobation. 

5. Continuing Education 

Respondent shall provide evidence ofefforts to maintain skill and 

knowledge as a pharmacist as directed by the board. 

6. Notice to Employers 


Respondent shall notify all present and prospective employers of the 


decision in case number 2944 and the terms, conditions and restrictions 


imposed on respondent by the decisiQn. Within 30 days of the effective 
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date of this decisjon, and within 15 days of respondent undertaking 

new employment, respondent shall cause his or her direct supervisor, 

pharmacist-in-charge and!or owner to report to the board in writing 

acknowl~dgi.ng t~e employer has read the decision in case'number 2944. 

Ifrespondent works for or is employed by or through a pharmacy 

employment service, respondent must notify the direct supervisor, 

phannac1st-in-charge, and/or owner at every pharmacy of the terms and 

conditions of the decision in case number 2944 in advance of the 

respondent commencing work at each phannacy. 

"Employmentrt within the meaning of this provision shall include 

any full-time, part-time, temporary, relief or pharmacy 

management service as a phannac1st, whether the respondent is 

considered an employee or independent contractor. 

7. Reimbursement of Board Costs 

Respondent shall pay to the board its costs of investigation and prosecution in the 

amount of $12,000.00. Respondent shall make said payments as follows: 

Respondent shall make quarterly payments of $1,090.90 duri.!lg_the first thirty 

three (33) months of probation. The first.payment shall be made on or before the 

effective date of this decision. 

The filing ofbankruptcy by resp~ndent shall not relieve respondent ofhis or her 

responsibility to reimburse the board its costs of investigation and prosecution. 

8. Probation Monitoring Costs 

Respondent shall pay the costs associated with probation monitoring as 

detenmned by the board each and every year of probation. Such costs shall be 

payable to the board at the end of each year ofprobation. Failure to pay such 

costs shall be considered a violation ofprobation. 

9. Status of License 

Respondent shall, at all times while on probation, maintain an active current 

http:1,090.90
http:12,000.00
http:acknowl~dgi.ng
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license with the board, including any period during which suspension or 


probation is tolled. 


Ifrespondent's license expires or is canceled by operation of law or otherwise, 


upon renewal or reapplication, respondent's license shall be subject to all terms 


and conditions of this probation not previously satisfied. 


10. License Surrender while on Probation/Suspension 

Following the effective date of this decision, should respondent cease practice 

due to retirement or health, or be otherwise unable to satisfy the terms and 

conditions ofprobation, respondent may tender his or her license to the board 

for surrender. The board shall have the discretion whether to grant the request 

for surrender or take any o,ther action it deems appropriate and reasonable. 

Upon formal acceptance of the surrender of the license, respondent will 

no longer be subject to the tenns and conditions ofprobation. 

Upon acceptance of the surrender, respondent shall relinquish his or her 

pocket license to the board within 10 days of notification by the board 

.thatthe surrender is accepted. Respondent may n9t reapply for any license 

from the board for three years from the effective date of the surrender. 

Respondent shall meet all requirements applicable to the license sought 

as ofthe date the application for that license is submitted to the board. 

11. Notice to Employees 

Respondent shall, upon ~r before the effective date of this decision:. ensure that all 

employees involved in pennit operations are made aware of all the tenns and 

conditions ofprobation, either by posting a notice of the terms and conditions, 

circulating such notice, or both. If the notice required by this provision is poste~ 

it shall be posted in a prominent place and shall remain posted tb:t:oughout the 

probation period. Respondent shall ensure that any employees hired or used after 

the effective date of this decision are made aware of the tenns and conditions by 

7 



5 

10 

15 

20 

25 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

1'7 

18 

19 

21 

22 

23 

24 

26 

27 

28 

8 

15:45 ~ 913103158210 NO. 132 [;1009 Dept. of Justice 

posting a notice, circulating anotice! or both. 

"Employees" as used in this provision includes all full..time, part ..time~ 

temporary and relief employees and independent contractors employed . 

or hired at any time during probation. 

12. Owners aDd Officers: Knowledge of the Law 


Respondent shall provide, within 30 days after the effective date of this decision, 


signed and dated statements from its owners, including any owner or holder of 


10% or more of the interest in respondent or respondent! s stock, and any officer, 


stating said individuals have read and are familiar with state and federal laws and 


regulations governing the practice of pharmacy. 


13. Notification of EmploYlllentIMailing Address Change 


Respondent shall notify the board in writing within 10 days of any change of 


employment. Said notification shall include the reasons for leaving and/or the 


address of the new employer, supervisor or owner and work schedule ifknown.. 


Respondent shall notify the board in writing within 10 days of a change in name, 


mailing address~ or phone number. 


14. Tolling of Probation 


Should respondent, regardless ofresidency, for any reason cease practicing 


phannacy for a minimum of 40 hours per calendar month in California, 


respondent must notify the board: in writing within 10 days of cessation 


of the practice ofpharma~y or the resumption of the practice ofpharrnacy. 


Such periods ofiline shall not apply to the reduction 9fthe probation period. 


It is a violation ofprobation for respondent's probation to remain tolled 


pursuant to the provisions of this condition for a period exceeding three years. 


"Cessati?n ofpractice" means any period of time exceeding 30 

days in which respondent is not engaged in the practice of phannacy 

\: 
i 
I 
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as defined in Section 4052 of the Business and Professions Code. 

15. Violation of Probation 

If respondent violates probation in any respect, the board, after giving respondent 

notice.. and an opportunity to be heard, may revoke probation and carry out the 

disciplinary order which was stayed. If a petition to revoke probation or an 

accusation is filed against respondent during probation, the board shall 

have continuing jurisdiction and the period ofprobation shall be extended, 

until the petition to revoke probation or accusation is heard and decided. 

If respondent has not complied with any tenn or condition ofprobation, 

the board shall have continuing jurisdiction over respondent, and probation 

shall automatically be extended until all terms and conditions have been 

satisfied or the board has taken other action as deemed appropriate to 

treat the failure to comply as a violation of probation, to terminate probation, 

and to impose the penalty which was stayed. 

16. Completion of Probation 

Upon successful completiQn ofprobation, respondent's license will be 

fully restored. 

As to RPH 31125 Only 

17. No Preceptorships, Serving as Consultant, or Supervision of Interns 

Respondent shall not supervise any intern phannacist, perform any of the duties of 

preceptor or serve as a consultant to any entity licensed by the board. 

186 Pharmacist-in-Charge Restrictions 

Respondent may be a phannacist-m-charge. However, during the first two 

(2) years ofprobation, respondent shall retain an independe~t consultant at 

his or her own expense who shall be responsible for reviewing phannacy 

operations on a quarterly basis for compliance by respondent with 

state and federal laws and regulations governing the practice ofphannacy and 

9 
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for compliance by respondent with the obligations of a phannacist-in-charge. 

The consultant shall be a pharmacist licensed by at;ld not on probation with 

the board and whose name shall be submitted to the board, for its prior 

approval within 30 days of the effective date of t~is decision. Respondent shall 

not be a phannacist..in-charge at any pharmacy ofwhich he is not currently the 

PIC. The board may, in case of any employment change by respondent or for 

other reasons as deemed appropriate by the board~ preclude the respondent from 

acting as a pharrnacist-in-charge. 

19. No New Ownership of Premises 

Respondent shall not acquire any new ownership, legal or beneficial interest 

nor serve as a manager, ad:ministrator, member, officer,. director, trustee, associate, 

or ·partner of any additional business, finn, partnership, or corporation licensed by 

the board. Ifrespondent currently owns or has any legal or beneficial interest in~ 

or serves as a manager, ad:minis~tor, member, officer, director~ associate, or 

partner ofany business, firm partnership, or corporation currently or hereinafter 

licensed by the board, respondent may continue to serve in such capacity or hold 

that interest, but only to tlle. extent.of~at position or interest as of the effective 

date of this decision. 

B. 	 The allegations of Accusation No. 2944 are deemed admitted. 

ACCEPTANCE 

We have carefully read the above Stipulated Settlement and Disciplinary Order 

and have fully discussed it with our attorney, Herbert L. Weinberg. We fully understand the 

terms and conditions and other matters contained therein. Further7 we understand the effect this 

stipulation will have on our Pharmacist Pennit and Pharmacist License. We enter into this 

Stipulated Settlement voluntarily, knowingly, and intelligently, and agree to be bound by the 

Disciplinary Order and Decision of the Board ofPharmacy. We further agree that a facsimile 

10 
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copy of this Stipulated Settlement and Disciplinary Order, including facsimile copies of 

signatures, may be used with the same force and effect as the originals. 

DATED: I-/ ... ~., Uti 

I have read and fully discussed with Respondents the terms and conditions and 

other matters contained in the above Stipulated Settlement and Disciplinary Order. I approve its 

form and content. 

DATED: 

ENDORSEMENT 

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully 

submitted for consideration by the Board of Phannacy of the Department of Consumer Affairs. 

DATED: 10 -If:-ote 
1 

Attorneys for Complainant 
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Accusation No. 2944 
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BIL~ LOCKYER, Attorney General 
of the State of California 

JENNIFER L. WECK, State Bar No. 173486 
Deputy Attorney 'General 

California Department of Justice 
110 West "A" Street, Suite 1100 
San Diego, CA 92101 

P.O. Box 85266 
San Diego, CA 92186-5266 
Telephone: (619) 645-2653 
Facsimile: (619) 645-2061 

Attorneys for COlnplainant 

BEFORE THE 

CALIFORNIA STATE BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the Accusation Against: 

COMMUNITY MEDICAL PHARMACY 
610 Gateway Center Way, Suite C, D & E 
San Diego, CA 92102 

Pharmacy Permit No. PRY 44260 

and· 

RALPH MICHAEL DEFAY, R.P.H. 
15216 Crestview Court 
Poway, CA 92064 

Pharmacist License No. RPH 31725 

Respondents. 

Case No. '2'7L1L1 


ACCUSATION 


The Complainant, Patricia F. Harris, Executive Officer, for cause of accusation 

against COMMUNITY MEDICAL PHARMACY and RALPH MICHAEL DEFAY, alleges as 

follows: 

PARTIES 

1. The Complainant, Patricia F. Harris, is the Executive Officer of the 

California State Board of Pharmacy (hereinafter the "Board") and makes this Accusation solely 

in her official capacity. 

1 
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2. On or about July 7, 1999, the Board issued Original Pharmacy Pennit 

Number PHY 44260 to In House Phannacist, Inc. doing business as COMMUNITY MEDICAL 

PHARMACY. At all times material herein, respondent COMMUNITY MEDICAL 

PHARMACY was and currently is licenced by the Board as a registered phannacy. The license 

expires on July 1, 2006, unless renewed. 

3. On or about DeceInber 29, 1977, the Board issued Original Phannacist 

License NUlnber RPH 31725 to RALPH MICHAEL DEF A Y. At all times Inaterial herein, 

respondent DEFA Y was and currently is licenced by the Board as a registered phannacist. The 

license expires on November 20, 2007, unless renewed. 

4. Beginning on or about October 12, 2001, and during the tilne frame in 

question, respondent DEF A Y was the Phannacist-in-Charge of COMMUNITY MEDICAL 

PHARMACY. 

JURISDICTION 

5. Complainant brings this Accusation under the power vested in the Board 

in Business and Professions Code section 4300(a) to suspend or revoke licenses issued by the 

Board pursuant to the California Phannacy Act,~ Chapter 9, I?ivision 2, section 4000 et seq. of the 

Business and Professions Code. 

STATUTORY PROVISIONS AND REGULATIONS 

6. Business and Professions Code section 4301 provides, in part, that the 

Board shall take action against any holder of a license who is guilty of unprofessional conduct. 

7. Business and Professions Code section 43010) provides that 

unprofessional conduct for a licensee includes the violation of any of the statutes of this state or 

of the United States regulating controlled substances or dangerous drugs. 

8. Business and Professions Code section 4081(a) and (b) require a licensed 

phannacy and a licensed phannacist-in-charge to Inaintain all records of Inanufacture and of sale, 

acquisition or disposition of dangerous drugs open to inspection during business hours and 

preserved for a minhnum of three years froln date of making. The phannacy and the pharn1acist­

in-charge must also Inaintain a current inventory of dangerous drugs. 
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9. Title 16, California Code of Regulations, section 1 718 defines"current 

inventory" as used in Business and Professions Code section 4081 to include the complete 

accountability for all dangerous drugs handled by every licensee listed in that code provision. 

10. Business and Professions Code section 4022 describe dangerous drugs as 

those which require a medical prescription. 

11. Health and Safety Code section 11058(c)(1) describes Schedule V 

Controlled Substances to include narcotic drugs which contain non-narcotic active medical 

ingredients. 

12. Health and Safety Code section 11208 states, in pertinent part, that in a 

prosecution, proof that a defendant received or has had in his possession at any time an amount 

of a controlled substance that is less than the amount that is accounted for by any record required 

by law, is prima facie evidence of guilt. 

13. Title 16, Califonua Code ofRegulations, section 1714(b) provides, in 

pertinent part, that each licensed pharmacy is required to maintain its facilities, space, fixtures, 

and equipment so that drugs are safely and properly prepared, maintained, secured and 

distributed. 

FACTS 

14. In October, 2004, investigators from the United States Drug Enforcement 

Agency (DEA) Diversion, in San Diego, California, detennined that quantities ofphen erg an with 

codeine cough syrup (PhenCod) were being shipped to a private Dallas, Texas residence from 

respondent COMMUNlTY MEDICAL PHARMACY, located in San Diego, California, via 

Federal Express shipping. The investigation, with assistance from the Board ofPharn1acy 

inspector, concluded that a non-licensed employee of COMMUNTTY MEDICAL PHARMACY 

was diverting PhenCod and sending the drug to individuals in Texas for cash payments. The 

employee admitted to receiving cash payments of approximately $50,000 to $60,000 for drug 

shipments to Texas since November 2003. The employee stated that the only drug he took was 

PhenCod, thathe acted alone, and that no one from COMMUNTTY MEDICAL PHARMACY 

participated in these acts. 
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15. Phenergan with codeine is the brand name and is also know by its generic 

name prom~thazine with codeine. PhenCod is a dangerous drug pursuant to Business and 

Professions Code section 4022, and a Schedule V controlled substance, pursuant to Health and 

Safety Code section 11058(c)(1). 

16. In July and August, 2005, the Board requested drug inventory and drug 

utilization records from respondent COMMUNITY MEDICAL PHARMACY for the titne period 

ofFebruary 9, 2004, through July 27,2005. PhenCod sales records to COMMUNITY 

MEDICAL PHARMACY from three pharmaceutical companies (Cardinal Health, Major 

Pharmaceutical and Ritchie Pharmacal) were also requested for the same time fraIne. 

17. On or about September 14,2005, Board Inspector Robert Venegas utilized 

the PhenCod inventory and sales records and prepared a "Selected Drug Audit Summary." This 

summary revealed that respondent COMMUNITY MEDICAL PHARMACY was short' 

approximately 1,899,863 ml. or 4019 pints of Phen Cod. 

18. On or about September 16,2005, David Schneider, General Manager of 

COMMUNITY MEDICAL PHARMACY submitted to the Board the results of their own 

-inventory audit of all controlled substances from-the time period ofFebruary 9, 2004, through 

August 2,2005. The results of their audit demonstrated shortages of Vic odin and Vicodin ES. 

19. Vicodin and Vicodin ES are dangerous drugs pursuant to Business and 

Professions Code section 4022, and are Schedule III controlled substances, pursuant to Health 

and Safety Code section 11056(e)(4). 

20. In September, 2005, the Board requested drug inventory and drug 

utilization records from respondent COMMUNITY MEDICAL PHARMACY for the time period 

of February 9,2004, through August 2,2005. Vicodin and Vicodin ES sales records to 

COMMUNITY MEDICAL PHARMACY from three pharmaceutical companies (Cardinal 

Health, Major Phannaceutical and Ritchie Pharmacal) were also requested for the SaIne tinle 

frame. 

21. On or about October 21, 2005, Board Inspector Venegas utilized the 

Vicodin and Vicodin ES inventory and sales records and prepared a "Selected Drug Audit 
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Summary." This summary revealed that respondent COMMUNITY MEDICALPHAR1viACY 

was short approximately 8,907 tablets of Vic odin and 92,718 tablets ofVic odin ES. 

FIRST CAUSE FOR DISCIPLINE 

(Failure to Show Complete Accountability of Dangerous Drugs and 
Controlled Substances and Failure to Maintain Pharmacy Records) 

22. Complainant incorporates herein by this reference the preamble and each 

of the allegations set forth in paragraphs 1 through 21 hereinabove. 

23. The phannacy license held by respondent COMMUNITY MEDICAL 

PHARMACY and the pharmacist license held by Phannacist-in-Charge respondent DEFA Y are 

subject to discipline under Business and Professions Code section 43010) for unprofessional 

conduct, in that, between February 9,2004, and August 2,2005, COMMUNITY MEDICAL 

PHARMACY possessed a lesser amount of dangerous drugs and controlled substances than was 

accounted for by records required by law, thereby violating Business and Professions Code 

section 4081. Specifically, COMMUNITY MEDICAL PHARMACY'S inventory of PhenCod 

was short approximately 1,899,863 ml. or 4019 pints, its inventory ofVic odin was short 

approxilnately 8,907 tablets, and its inventory ofVic odin ES was short approximately 92,718 . 

tablets. 

SECOND CAUSE FOR DISCIPLINE 

(Non-Compliant Pharmacy Security) 

24. Complainant incorporates herein by this reference the preamble and each 

of the allegations set forth in paragraphs 1 through 21 hereinabove. 

25. The phannacy license held by respondent COMMUNITY: MEDICAL 

PHARMACY is subject to discipline under Title 16, California Code ofRegulations, section 

1714(b), in that, between February 9, 2004, and July 27,2005, approximately 1,899,863 ml. or 

4019 pints ofPhen Cod and between February 9, 2004 and August 2,2005, approximately 8,907 

tablets ofVic odin and 92,718 tablets ofVic odin ES were diverted from the phannacy 

demonstrating failure to safely and properly maintain and secure drugs at its facility. 
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OWNERSHIP PROHffiITION 

26. Business and Professions Code section 4307(a) provides, in pertinent part, 

that any person whose license has been revoked or is under suspension shall be prohibited from 

serving as a manager, administrator, owner, member, officer, director, associate or partner of a 

licensee. 

27. Pursuant to Business and Professions Code section 4307(a), in the event 

the license issued to respondent DEF A Y is revoked or placed on suspension, respondent DEF A Y 

shall be prohibited from serving as a manager, administrator, owner, member, officer, director, 

associate or partner of any licensee with rights issued by the Board. 

COST RECOVERY 

28. Business and Professions Code section 125.3 provides that, in any order 

issued in resolution of a disciplinary proceeding before any board within the Department 'of 

Consumer Affairs, the board may request the Administrative Law Judge to direct a licentiate 

found to have committed a violation or violations of the licensing act to pay a sum not to exceed 

the reasonable costs of the investigation and enforcement of the case. 

29. -Under Business and Professions Code section 10l(d), the California State 

Board of Pharmacy was and is a board within the Department of Consumer Affairs of the State .of 

Califonua. Pursuant to Business and Professions Code section 125.3, the Board hereby requests 

the Administrative Law Judge who issues a Proposed Decision in this matter to include an Order 

which provides for the recovery by the Board of the costs of investigation and enforcement of 

this case against respondents COMMUNITY MEDICAL PHARMACY and DEFAY, according 

to proof. 

WHEREFORE, Complainant prays that a hearing be had and that the Califonua 

State Board ofPharmacy Inake its Order: 

1. Revoking or suspending Pharmacy Permit Nun1ber PRY 44260 issued to 

respondent In House Pharmacist, Inc. doing business as COMMUNITY MEDICAL 

PHARMACY. 
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2. Revoking or suspending Phannacist License Number RPH 31 725 issued to 

respondent RALPH MICHAEL DEF A Y. 

3. Prohibiting respondent RALPH MICHAEL DEF A Y from serving as a 

manager, administrator, owner, member, officer, director, associate, or partner of a licensee, 

pursuant to the provisions ofBusiness and Professions Code section 4307(a). 

4. Directing respondents COMMUNITY MEDICAL PHARMACY and 

RALPH MICHAEL DEFAY to pay the California State Board ofPhannacy the reasonable costs 

of the investigation and prosecution of this matter pursuant to Business and Professions Code 

section 125.3, according to proof. 

5. Taldng such further action as is deemed necessary and proper. 

DATED: 


PATRICIAF. HARRIS 
Executive Officer 
California State Board ofPhannacy 

- Department of Consumer Affairs 

Attorneys for Complainant 
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