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KAMALA D. HARRIS
Attorney General of California
ARMANDO ZAMBRANO
Supervising Deputy Attorney General
ELYSE M. DAVIDSON
Deputy Attorney General
State Bar No, 285842
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013 :
Telephone: (213) 897-2533
Facsimile: (213) 897-2804
Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. 5543

GABRIEL ALONSO HERNANDEZ
10242 Karmont Avenue '
South Gate, CA 90280 ACCUSATION

Pharmacy Technician Registration No. TCH
126133 '
Respondent.
Complainant alleges:
PARTIES

1. Virginia K. Herold (“Complainant”) brings this Accusation solely in her official

' capacity as the Executive Officer of the California State Board of Pharmacy,

2. On or about September 6, 2012, the Board of Pharmacy (“Board”} issued Pharmacy
Technician Registration Number TCH 126133 to Gabriel Alonso Hernandez (“Respondent™).
The Pharmacy Technician Registration was in full force and effect at all times relevant to the
charges brought herein and will expire on January 31, 201_6, unless renewed.
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JURISDICTION

3. This Accusation is brought before the Board, under the authority of the following
laws, All section references afe to the Business and Professions Code unless otherwise indicated.

4. Section 490 of the Code states:

"(a) In addition to any other action that a board.is permitted to take against a licensee, a
board may suspend or revoke. a licénse on the ground that the Hcensee has been convicted of a
crime, if the crime is substantially related to the qualifications, functions, 61‘ duties of the business
or profession for which the license was issued. |

"(b) Notwithstanding any other provision of law, a board may exercise aﬁy authority to
discipline a licensee for con'viction of a crime that is independent of the authority granted under
subdivision (a) only if the crime is substantially related to the qualifications, functions, or duties
of the business or profession for which the licensee's license was issued.

"(¢) A conviction within the meaning of this section means a plea or verdict of guilty or a
conviction following a plea of nolo contendere. Any action that a board is permitted to take
following the establishment of a conviction may be taken when the time for appeal has elapsed,
or the judgment of conviction has been affirmed on appeal, or when an order granting probation
is made suspending the imposition of sentence, irrespective of a subsequent order under the
provisions of Section 1203.4 qf the Penal Code. ...” |

5. Section 4300 of the Code provides in pertinent part, that every license issued by the
Board is subject to discipline, including suspension or revocation,

6. | Section 4300.1 states:

“The expiration, cancellation, forfeimre, or suspension of a board-issued license by
operation of law or by order or dgcision of the rboard or a court of law, the placement of a license
on a retired status, or the voluntary surrender of a license by a licensee shall not depﬁve the board
of jurisdicﬁon to commence or proceed withl any investigation of, or action or disciplinary
pfoceeding against, the licensee or to render a Fiecision suspending or revoking the license.
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STATUTORY PROVISIONS

7. Section 4060 of the Code states:

"No person shall possess any controlled substance, except that furnished to a person upon
the prescription of a physician, dentist, podiatrist, optometrist, veterinarian, or naturopathic
doctor pursuant to Section 3640.7, or furnished pursuant to a drug order issued by a certified
nurse-midwife pursuant to Section 2746.51, a nurse practitioner pursuant to Section 2836.1, or a
physician assistant pursuant to Section 3502.1, or naturopathic doctor pursuant to Section 3640.5,
or a pharmacist pursuant to either subparagraph (D) of paragraph (4) of, or clause (iv) of
subparagraph (A) of paragraph (5) of, subdivision (a) of Section 4052. This section shall not
apply to the possession of any controlled substance by a manufacturer, wholesaler, pharmacy,
pharmacist, physician, podiatrist, dentist, optometrist, veterinarian, naturopathic doctor, certified
nurse-midwife, nurse practitioner, or physician assistant, when in stock in containers correctly
labeled with the name and address of the supptier or producer. ...”

-8, Section 4301 of the Code states:
g "The. board shall take action against any holder of a license who is guilty of 'ulllprofessional
cbhduct or whose lidense has been procured by fraud or misrepresentation or issued by mistake.

-Unprofcssional conduct shall include, but is not limited to, any of the following:

"(f) The commission of any act involying moral turpitude, dishonesty, fraud, deceit, or
corruption, whether the act is committed in the course of relations as a licensee or otherwise, and

whether the act is a felony or misdemeanor or not.

"(h) The admihistering to oneself, of any controlled substance, or the use of any dangerous
drug or of alcoholic bqverages to the extent or in a manner as to be dangerous or injurious to
oneself, to a person holding a license under this chapter, or to any other person or to the public, or
to the extent that the usé impairs the ability of the person to conduct with safety to the public the
practice authorized bf the licenéé. | | |
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"(i) Except as otherwise authorized by law, knowingly selling, furnishing, giving away, or
administering or offering to sell, furnish, give away, or administer any controlled substance to an
addict.

"(j) The violation of any of the statutes of thig state, or any other state,-or of the United

States regulating controlled substances and dangerous drugs.

"(1} The conviction of a crime substantially related to the quali.ﬁcations, functions, and
duties of a licensee under this chapter. The recofd of conviction of a violation of Chapter 13
(commencing with Section 801) of Title 21 of the U nifed States Code regulating controlled
sﬁbstances or of a violation of the statutes of this state regulating controlled substances or
dangerous drugs shall be conclusive evidence of unprofessional conduct. In all other cases, the
record of conviction shall be conclusive evidence only of the fact that the conviction occurred.
The board may inquire into the circumstances surrounding the commission of the crime, in order
to fix the degree of discipline or, ih the case of a conviction not involving controlled substances
or dangerous drugs, to determine if the conviction is of an offense substantially related to the
qualifications, functions, and duties of a licensee under this chapter. A plea or verdict of guilty or
a conviction followi'ﬁg a plea of nolo contendere is deemed to be a conviction withiﬁ the meaning
of this provision. The board may take action when the time for appeal has elapsed, or the
judgment of conviction has been affirmed on appeal or when an order granting probation is made
suspending the imposition of sentence, irrespective of a subsequent order under Section 1203.4 of
the Penal Code allowing the person to withdraw his or her plea of guilty and to enter a plea of not
guilty, or setting aside the verdict of guilty, or dismissing the accusation, information, or

indictment.

"(0) Violating or attempting té violate, directly or indirectly, or assisting in or abetting the
violation of or conspifing to violate any‘ provision or terrﬁ of this chapter or of the applicable
federal and state laws and regulétions,governing pharmacy, including regulations established by
the board or by any other state ér federal réguiatory agency. o
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9. Health and Safety Code section 11375, subdivision (b)(1), states, in pertinent part:

“Every person who possesses for sale, or who sells, any substance specified in subdivision

(c) shall be punished by imprisonment in the county jail for a period of not more than one year or

state prison.”

REGULATORY PROVISIONS

10, California Code of Régulations, title 16, .section 1770, states:

“For the purpose of denial, suspension, or revocation of a personal or faéility license
pursuant to Division 1.5 (commencing with Section 475) of the Business and Professions Code, a
crime or act shall be considered substantia]ly related to the qualifications, functions or duties of a
licensee or registrant if to a substantial degree it evidences present or potential unfitness of a
licensee or registrant to perform the functions authorized by his license or registration in a
manner consistent with the public health, safety, or welfare.”

COST RECOVERY

- 11, Section 125.3 of the Code states, in pertinent part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and |
enforcement _of the case.

CONTROLLED SUBSTANCES / DANGEROUS DRUGS

12, Section 4021 of the CQ.c_ie states, .in pertinent part:

“Controlled substances: means any substance listed in Chapter 2 (commencing with Section

+11053) of Division 10 of the Health and Safety Code.”

13.  Section 4022 Qf the Code states:

"Dangerous drug” or "dangerous device" means any drug or device unsafe for self-use in
humans or animals, and includes the following: |

"(a) Any drug that bears the legen'cllz- f‘Caﬁtion_: fcderai law prohibits dispensing without
prescripﬁono" “R# only‘,-" or words .of sirﬁilér i_mp;ﬁf. | |
i )
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}'(b) Any device that bears the statement: "Caution: federal law restricts this deyice to sale
by or on the order of a - " "Rx only," or words of similar import, the blank to be filled
in with the designation of the praetii;ioner licensed to use or order use of the device.

"(c) Any other drug or device that by federal or state taw can be lawfully dispensed only on
prescription or furnished pursuant to Section 4006."

14, “Alprazolam” is a generic name for brand names: Xanax, Invirase, Crixivan, Serzon,
and Alprazolam Intensol, Tt is a Schedule TV controlled substance nursuant to Health and Safety
Code section 1 105‘7(d)(1) and is categorized as a dangerous drug pursuant to Code section 4022,

15.  “Phenergan with Codeine” is the brand-name for Promethazine with Codeine. It is

a Schedule V controlled substance pursuant to Health and Safety Code section 11058(c)(1) and is

a dangerous drug pursuant to Business and Professions Code section 4022,

FACTUAL BACKGROUND

16.  On and between November 9, 2014 and April 9, 2015 Respondent was employed as a
pharmacy technician at CVS/Pharmacy (“Pharmacy”). Respondent first worked at the Pharmacy
in Santa Monica and was transfen‘ed to the Pharmacy in Bell in January 2015.

17. On or about March 9, 2015, the Pharmacy began an investigation into a potential loss

of Alprazolam 2 mg based on a reconciliation report completed by their Corporate Loss

' Prevemlon Department.

18. On or about March 29 2015, a covert CCTV system was 1nstalled in the Pharmacy to

cover the area where the Alprazolam 2 mg stock bottles are shelved, Onor about April 8, 2015,
*the CCTV system was removed and viewed. The video showed Respondent on two different

occasi_ons removing,ﬁa stoel.{_bot“tlefrorn the shelf_ an.d_ walking out of the camera’s view towards

the back aisle in the Pharmacy. Respondent on both occasions returned the stock bottle to the

shelf. Respondent did not have dpreseription selection tray or a prescription label in his hand at

either time. 7

| 19.  On or about April 9, 2015, the CCTV system was reinstalled and a live surveillance
was conducted at the Pharmacy by the Pharmacy s Diversion Manager and the Pharmacy’s

Reglonal Dlverswn Mdnager Durmg the 11ve survelllanee Respondent was observed to remove
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one stock bottle of 100 tablets of Alprazolam 2 mg from the shelf and proceeded to walk to the

back aisle in the Pharmacy. Re'spondeht'Was observed concealing the stock bottle in his right

sock., Résponde‘nt was then approached and questioned about the concealed stock bottle and

- asked to proceed to the Store Manager’s office for an interview,

20. During the interview, Reépondéht admitled to theft of ;‘.:ip-pr'oxi‘maitely 650 tablets of
Alprazolam 2 mg and 1,413 ml of Promethazine with Codeine while employed at the Pharmacy
in Santa Monica. Respondent further admitted to theft of approximately 5,000 tablets of
Alprazolam 2 mg and 4,730 ml of Promethazine with Codeine while employed at the Pharmacy
in Bell. |

21.  Respondent admitted to that he began stealing the controlled substances from the
Pharmacy in Bell at the end of February to the beginning of March 2015 and that he began
stealing from the Pharmacy in Santa Monica at the end of November 2014. -

22, Respondent _also admitted that after he stole the controlled substances, he would sell
them for cash and would use some of the_Alprazolam 2 mg for personal consumption.

23 Atthe conglusion of the interviev;./ with the Pharmacy Regional Diversion Manager,
the Bell Police Department was called to respond to the scene.

24. Respondent admitted to the police officer that he stole bottles of Alprazolam 2 mg
from the Pharmacy and that he sold each bottle to various p¢0ple for approximately $100-$150.
He further admitted to the police officer that he stole bottles of Promethazine Codeine and sold

them for $100 per bottle,

~ KIRST CAUSE FOR DISCIPLINE
(Convnctlon of Substantlally Related Crime)

25.  Respondent is subject to dlscxpllnary actlon under sections 490, and 4301,
subdivision (1), in conjunction with California Code of Regulations, title 16, section 1770, on the
grounds of unprofessional conduet, in that Respondent was convicted of crimes substantially
related to the qualiﬁcati;:gns, functions, and ciluties‘rof a pharmacy technician, as follows:

p . . N } o
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a.  On or about May 27, 2015, after pleading nolo contendere, Respondent was convicted

of one misdemeanor county of violating Health and Safety Code section 11375(b)(1) [possesses

| for sell of controlled substance], in‘the criminal proceeding entitled The People of the State of

California v. Gabriel Alonso Hernandez (Super. Ct. Los Angeles County, 2015, No, 5DY03198),
b.  The circumstances surrouinding the conviction are that on or ab‘out‘April 9, 2015, and
from approximate'ly"November 2014 through April 2015, Respondent admittedly stole controlled
substances from his elnployei" with the intent to sell and did oell them for cash.
| c¢.  Complainant refers to, and by reference incorporates, the allegations set forth above
in paragraphs 16 through 24, inclusive, as though set forth fully.
SECOND CAUSE FOR DISCIPLINE

(Acts Involving Moral Turpitude, Dishonesty, Fraud, Deceit, or Corruption)

26. Respondent is subject to disciplinary action under section 4301, éubdivision (f), in
that Respondent committed acts involving moral turpitude, dishonesty, fraud, deceit, or
corruntio_n. with the intent to substantially benefit himself, or substantially injure another in that
on or about and between November 2014 throngh..-April 2015, Respondent admitted to theft of
controlled substances from his emp_loyer,.the Pharmacy with the intent to sell.

a.  Gomplainant refers to, and by reference incorporates, the allegations set forth above

- in paragraphs 16 through 25, inclusive, as though set forth fully,

- THIRD CAUSE FOR DISCII’LINE

(Dangerous Use of Controlled Substance: Alprazolam)

27. Respondent is subject to dlsuplmary a(,tlon under section 4301, subdivision (h), on the

grounds of unprotessmnal conduct in that Respondent admlttedly used alprazolam, a controlled
substance, to the extent or in a manner‘ as (o be dangerouo or injurious to oneself'in that on or
about and between November 2014_1’hr0u%h April 2015, Respondent admitted to personal
consumption of Alprazolam 2 mg for Which Respondent did not have a valid prescription.

a. (‘omplalnant refers to, and by Ieferenoe 1ncorporates the allegations set forth above
in paragraphs 16 through 25, moluswc as though set forth fully
1
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FOURTH CAUSE FOR DISCIPLINE

(Unlawful Possession of Controlled Substance: Alprazolam)
28.  Respondent is subject to disciplinary action under section 4301, subdivision (j), on
the grounds of unprofessional conduct, for violating Code Section_4060 and Health and Safety
Code section 11375, subdivision (b)(1), in that on or about and between November 2014 through

April 2015, Respondent admittedly removed from the Pharmacy, and possessed more than 5,650

| tableis of Alprazolam 2 mg without a valid prescription.

a. Complainant refers to, and by referénc;‘, incofporates, the a]legationé set furth above

in paragraphs 16 thruugh 25, inclusive, as though set forth fully.
FIFTH CAUSE FOR DISCIPLINE
(Unlawful Possession of Controlled Substance: Promethazine-Codeine Syl;up)

29. .+ Respondent is subject to disciplinary action under section 4301, subdivision (j), on
the grounds:of LlnprO'fessibhal conduct, for violatin.g _Code section 4060 and Health and Safety
Code section. 11375, subdivision (b)(1), on or about and between November 2014 through April
2015, Respondent admittedly removed from the Pharmacy, and possessed and more than 6,143
ml of Promethazine—CQdeiue Syrup without a valid prescription.

~a.  Complainant refers to, and by reference incorporates, the allegations sct forth aboue _
tn paragraphs 16 through 2_5; inclusivc, as .tho_ugh sr:;t forth fully.
7 SIX’I H CAUSE FOR DISCIPLINE
(Unprofesslonal Conduct / Vlolatlon of. Luensmg Chapter)

Respondem is subject to dlsc1p11nary acuon under sectlon 4301, subdivision (o), in that
Respondcnt committed acts of unprofesmonal conduct and / or v1olated provisions of the
licensing chapter Complamant rcfcrs to, and by thls referem ¢ mcorporates the allegatlons set

forth above in paragraphs 16 through 25, mc]uswe as though set forth fully
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PRAYER

WHEREFORE, Complainant requests that a hearlng be held on the matters herein alleged,

and that followmg the hedrmg, the Board of Pharmacy issue a demsmn

1, Revokmg or suspendmg Pharmacy Technician Registration Number TCH 126133,

1ssued to Gabrlel Alonso Hernandez;

2. -Ordermg Gabriel Alonso Hernandez to pay the Board the reasonable costs of the

investigation and enforcement of this case, pursuant to Business and Professions Code section

125.3;

3. Taking such other and further action as deemed necessary and proper.

DATED: _ %2!2:¥'//

LA2015501233
51837259.doc
08203015

VIRGI

HERQLD |

Executlv fficer _

California State Board of Pharmacy
State of California

Complainant
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