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KAMALA D, HARRIS
Attorney General of California
JAMES M. LEDAKIS
Supervising Deputy Attorney General
NICOLE R. TRAMA
Deputy Attorney General
State Bar No. 263607
110 West "A" Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-2143
Facsimile: (619) 645-2061
Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

Case No. 4724
In the Matter of the Accusation and Petition to
Revoke Probation Against: ACCUSATION AND PETITION TO
REVOKE PROBATION

CAL-MEX SPECIAL SERVICES, INC.,,
DBA CAL-MEX PHARMACY

337 Paulin Avenue, Suite 1A

Calexico, CA 92231

Pharmacy Permit No. PHY 50374

and

OLUGBENGA SOLOMON ODUYALE
2209 E. 27th Street

Yuma, AZ 85365

Pharmacist License No. RPH 42719

Respondents.

Complainant alleges:
PARTIES
1. Virginia Herold (Complainant) brings this Accusation and Petition to Revoke
Probation solely in her official capacity as the Executive Officer of the Board of Pharmacy,

Department of Consumer Affairs,
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2. Onor about August 19, 2011, the Board of Pharmacy issued Pharmacy Permit
Number PHY 50374 to Cal-Mex Special Services, Inc., doing business as Cal-Mex Pharmacy
with Olugbenga Solomon Oduyale as President and Pharmacist-in-Charge (PIC) (Respondent).
The Phérmacy Permit was in full force and effect at all times relevant to the charges brought
herein and will expire on August 1, 2013, unless renewed.

3. Inadisciplinary action entitled "In the Matter of the Statement of Issues Against
Calmex Special Services, Inc., dba Cal-Mex Pharmacy," Case No. 4009, the Board of Pharmacy
issued a Decision and Order effective July 20, 2011, in which Respondent’s Pharmacy Permit was
revoked. However, the revocation was stayed and Respondent's Pharmacy Permit was placed on
probation for thirty-five (35) months with certain terms and conditions. A copy of that Decision
and Order is attached as Exhibit A and is incorporated by reference,

4, Onor about August 8, 1989, the Board of Pharmacy issued Pharmacist License
Number 42719 to Olugbenga Solomon Oduyale (Respondent). The Pharmacist License was in
full force and effect at all times relevant to the charges brought herein and will expire on October
31, 2014, unless renewed.

JURISDICTION AND STATUTORY PROVISIONS FOR ACCUSATION

5. This Accusation is brought before the Board of Pharmacy (Board), Department of
Consumer AfTairs, under the authority oflthe following laws. All section references are to the
Business and Professions Code ("Code") unless otherwise indicated.

6.  Section 4011 of the Code provides that the Board shall administer and enforce both
the Pharmacy Law [Bus. & Prof. Code, § 4000 et seq.] and the Uniform Controlled Substances
Act [Health & Safety Code, § 11000 et seq.].

7. Section 4300(a) of the Code provides that every license issued by the Board may be
suspended or revoked.

8. Section 4300.1 of the Code siates:

The expiration, cancellation, forfeiture, or suspension of a board-issued
license by operation of law or by order or decision of the board or a court of law,
the placement of a license on a retired status, or the voluntary surrender of a
license by a licensee shall not deprive the board of jurisdiction to commence ot
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proceed with any investigation of, or action or disciplinary proceeding against, the
licensee or to render a decision suspending or revoking the license.

STATUTORY PROVISIONS
9. Section 4022 of the Code states:

"Darigerous drug” or "dangerous device" means any drug or device unsafe
for self-use in humans or animals, and includes the following:

(a) Any drug that bears the legend: "Caution: federal law prohibits
dispensing without prescription,” "Rx only," or words of similar import,

(b} Any device that bears the statement: "Caution: federal law restricts this
device to sale by or on the orderof a " "Rx only," or words of similar import,
the blank to be filled in with the designation of the practitioner licensed to use or
order use of the device.

(¢) Any other drug or device that by federal or state law can be lawfully
dispensed only on prescription or furnished pursuant to Section 4006.

10. Section 4063 of the Code states:

No prescription for any dangerous drug or dangerous device may be refilled
except upon authorization of the prescriber. The authorization may be given orally
or at the time of giving the original prescription. No prescription for any dangerous
drug that is a controlled substance may be designated refillable as needed.

11.  Section 4073 of the Code states in pertinent part:

(a) A pharmacist filling a prescription order for a drug product prescribed by
its trade or brand name may select another drug product with the same active
cheinical ingredients of the same strength, quantity, and dosage form, and of the
same generic drug name as determined by the United States Adopted Names
{(USAN) and accepted by the federal Food and Drug Administration (FDA), of
those drug products having the same active chemical ingredients.

(d) This section shall apply to all prescriptions, including those presented
by or on behalf of persons receiving assistance from the federal government or
pursuant to the California Medical Assistance Program set forth in Chapter 7
{commencing with Section 14000) of Part 3 of Division 9 of the Welfare and
Institutions Code.
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[2. Section 4081 of the Code states;

{(a) All records of manufacture and of sale, acquisition, or disposition of
dangerous drugs or dangerous devices shall be at all times during business hours
open to inspection by authorized officers of the law, and shall be preserved for at
least three years from the date of making. A current inventory shall be kept by
every manufacturer, wholesaler, pharmacy, veterinary food-animal drug retailer,
physician, dentist, podiatrist, veterinarian, laboratory, clinic, hospital, institution,
or establishment holding a currently valid and unrevoked certificate, license,
permit, registration, or exemption under Division 2 (commencing with Section
1200) of the Health and Safety Code or nnder Part 4 (commencing with Section
16000} of Division 9 of the Welfare and Institutions Code who maintains a stock
of dangerous drugs or dangerous devices.

(b) The owner, officer, and partner of any pharmacy, wholesaler, or
veterinary food-animal drug retailer shall be jointly responsible, with the
pharmacist-in-charge or representative-in-charge, for maintaining the records and
inventory described in this section.

13, Section 4169 of the Code states in pertinent part:

(a) A person or entity may not do any of the following:

(1) Purchase, trade, sell, or transfer dangerous drugs or dangerous devices at
wholesale with a person or entity that is not licensed with the board as a
wholesaler or pharmacy.

(2) Purchase, trade, sell, or transfer dangerous drugs that the person knew or
reasonably should have known were adulterated, as set forth in Article 2
{commencing with Section 111250) of Chapter 6 of Part 5 of Division 104 of the
Health and Safety Code. '

(3) Purchase, trade, sell, or transfer dangerous drugs that the person knew or
reasonably should have known were misbranded, as defined in Section 111335 of
the Health and Safety Code.

(4) Purchase, trade, sell, or transfer dangerous drugs or dangerous devices
after the beyond use date on the label.

(5) Fail to maintain records of the acquisition or disposition of dangerous
drugs or dangerous devices for at least three years.

14.  Section 4301 of the Code states in pertinent part:

The board shall take action against any holder of a license who is guilty of
unprofessional conduct or whose license has been procured by fraud or
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misrepresentation or issued by mistake. Unprofessional conduct shall include, but
is not limited to, any of the following;:

(g) Knowingly making or signing any certificate or other document that
falsely represents the existence or nonexistence of a state of facts.

(o) Violating or attempting to violate, directly or indirectly, or assisting in or
abetting the violation of or conspiring to viclate any provision or term of this
chapter or of the applicable federal and state laws and regulations governing
pharmacy, including regulations established by the board or by any other state or
federal regulatory agency.

15. Section 4306.5 of the Code states in pettinent part:

Unprofessional conduct for a pharmacist may include any of the following:

(a) Acts or omissions that involve, in whole or in part, the inappropriate
exercise of his or her education, training, or experience as a pharmacist, whether or
not the act or omission arises in the course of the practice of pharmacy or the
ownership, management, administration, or operation of a pharmacy or other entity
licensed by the board.

{(b) Acts or omissions that involve, in whole or in part, the failure to
exercise or implement his or her best professional judgment or cotresponding
responsibility with regard to the dispensing or furnishing of controlled substances,
dangerous drugs, or dangerous devices, or with regard to the provision of services,

{c) Acts or omissions that involve, in whole or in part, the failure to
consult appropriate patient, prescription, and other records pertaining to the
petformance of any pharmacy function.

(d) Acts or omissions that involve, in whole or in part, the failure to fully
maintain and retain appropriate patient-specific information pertaining to the
performance of any pharmacy function.

16. Health and Safety Code section 11153 provides in pertinent part:

(a) A prescription for a controlled substance shall only be issued for a
legitimate medical purpose by an individual practitioner acting in the usual course
of his or her professional practice. The responsibility for the proper prescribing
and dispensing of controlled substances is upon the prescribing practitioner, but a
corresponding responsibility rests with the pharmacist who fills the prescription.
Except as authorized by this division, the following are not legal prescriptions: (1)
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an order purporting to be a prescription which is issued not in the usual course of
professional treatment or in legitimate and authorized research; or (2) an order for
an addict or habitual user of controlled substances, which is issued not in the
course of professional treatment or as part of an authorized narcotic treatment
program, for the purpose of providing the user with controlled substances,
sufficient to keep him or her comfortable by maintaining customary use.

17. Health and Safety Code section 11164 provides in pertinent part:

Except as provided in Section 11167, no person shall prescribe a controlled
substance, nor shall any person fill, compound, or dispense a prescription for a
controlled substance, unless it complies with the requirements of this section.

(a) Each prescription for a controlled substance classified in Schedule II,
1L IV, or V, except as authorized by subdivision (b), shall be made on a controlled
substance prescription form as specified in Section 11162.1 and shall meet the
following requirements:

(1) The prescription shall be signed and dated by the prescriber in ink and
shall contain the prescriber's address and telephone number; the name of the
ultimate user or research subject, or contact information as determined by the
Secretary of the United States Department of Health and Human Services; refill
information, such as the number of refills ordered and whether the prescription is a
first-time request or a refill; and the name, quantity, strength, and directions for
use of the controlled substance prescribed.

(2) The prescription shall also contain the address of the person for whom
the controlled substance is prescribed. If the prescriber does not specify this
address on the prescription, the pharmacist filling the prescription or an employee
acting under the direction of the pharmacist shall write or type the address on the
prescription or maintain this information in a readily retrievable form in the
pharmacy.

(b) (1) Notwithstanding paragraph (1) of subdivision (a) of Section
11162.1, any controlled substance classified in Schedule IT1, TV, or V may be
dispensed upon an oral or electronically transmitted prescription, which shall be
produced in hard copy form and signed and dated by the pharmacist filling the
prescription or by any other person expressly authorized by provisions of the
Business and Professions Code. Any person who transmits, maintains, or receives
any electronically transmitted prescription shall ensure the security, integrity,
authority, and confidentiality of the prescription.

(2) The date of issue of the prescription and all the information required for a
written prescription by subdivision (a) shall be included in the written record of the
prescription; the pharmacist need not include the address, telephone number,
license classification, or federal registry number of the prescriber or the address of
the patient on the hard copy, if that information is readily retrievable in the
pharmacy.
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(3) Pursuant to an authorization of the prescriber, any agent of the
prescriber on behalf of the prescriber may orally or electronically transmit a
prescription for a controlled substance classified in Schedule 1L, IV, or V, if in
these cases the written record of the prescription required by this subdivision
specifies the name of the agent of the prescriber transmitting the prescription.

(c) The use of commonly used abbreviations shall not invalidate an
otherwise valid prescription.

(d) Notwithstanding any provision of subdivisions (a} and (b),
prescriptions for a controlled substance classified in Schedule V may be for more
than one person in the same family with the same medical need.

(e) This section shall become operative on January 1, 2005.

18.  Health and Safety Code section 11165 provides in pertinent part:

(d) For each prescription for a Schedule I, Schedule 111, or Schedule 1V
controlled substance, as defined in the controlled substances schedules in federal
law and regulations, specifically Sections 1308.12, 1308.13, and 1308.14,
respectively, of Title 21 of the Code of Federal Regulations, the dispensing
pharmacy or clinic shall provide the following information to the Depattment of
Justice on a weekly basis and in a format specified by the Department of Justice:

(1) Full name, address, and the telephone number of the ultimate user or
research subject, or contact information as determined by the Secretary of the
United States Department of Health and Human Services, and the gender, and date
of birth of the ultimate user.

(2) The prescriber's category of licensure and license number; federal
controlled substance registration number; and the state medical license number of
any prescriber using the federal controlled substance registration number of-a
government-exempt facility,

(3) Pharmacy prescription number, license number, and federal controlled
substance registration number. '

(4) NDC (National Drug Code) number of the controlled substance
dispensed.

(5) Quantity of the controlled substance dispensed.
(6) ICD-9 (diagnosis code), if available.
(7) Number of refills ordered.

(8) Whether the drug was dispensed as a refill of a prescription or as a
first-time request.
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(9) Date of origin of the prescription.

(10) Date of dispensing of the prescription.

19. Health and Safety Code section 11172 provides that no person shall antedate or
postdate a prescription.

STATE REGULATORY PROVISIONS

20, California Code of Regulations, title 16, section 1716 states:

Pharmacists shall not deviate from the requirements of a prescription
except upon the prior consent of the prescriber or to select the drug product in
accordance with Section 4073 of the Business and Professions Code.

Nothing in this regulation is intended to prohibit a pharmacist from
exercising commonly-accepted pharmaceutical practice in the compounding or
dispensing of a prescription.

21. California Code of Regulations, title 16, section 1717.3 states:

(a) No person shall dispense a controlled substance pursuant to a preprinted
multiple check-off prescription blank.

(b) A person may dispense a dangerous drug, that is not a controlled
substance, pursuant to a preprinted multiple checkofT prescription blank and may
dispense more than one dangerous drug, that is not a controlled substance,
pursuant to such a blank if the prescriber has indicated on the blank the number of
dangerous drugs he or she has prescribed.

(¢) “Preprinted multiple checkoff prescription blank,” as used in this
section means any form listing more than one dangerous drug where the intent is
that a mark next to the name of a drug i.e., a “checkoft,” indicates a prescription
order for that drug.

22. California Code of Regulations, title 16, section 1718 states:

“Current Inventory” as used in Sections 4081 and 4332 of the Business and
Professions Code shall be considered to include complete accountability for all
dangerous drugs handled by every licensee enumerated in Sections 4081 and 4332.

The controlled substances inventories required by Title 21, CFR, Section
1304 shall be available for inspection upon request for at least 3 years after the
date of the inventory,

23. California Code of Regulations, title 16, section 1761 states:

(a) No pharmacist shall compound or dispense any prescription which
contains any significant error, omission, irregularity, uncertainty, ambiguity or
alteration, Upon receipt of any such prescription, the pharmacist shall contact the
prescriber to obtain the information needed to validate the prescription.

(b) Even after conferring with the prescribet, a pharmacist shall not
compound or dispense a controlled substance prescription where the pharmacist
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knows or has objective reason to know that said prescription was not issued for a
legitimate medical purpose.

COST RECOVERY
24.  Section 125.3 of the Code provides, in pertinent part, that the Board may request the

administrative law judge to direct a licentiate found to have committed a violation or viclations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
eﬁforcement of the case, with failure of the licentiate to comply subjecting the license to not being
renewed or reinstated. If a case settles, recovery of investigation and enforcement costs may be
included in a stipulated settlement.

DRUGS

25.- Ambien, is a brand name for zolpidem, a Schedule IV controlled substance pursuant
to Health and Safety Code section 11057, subdivision (d), and a dangerous drug pursuant to
Business and Professions Code section 4022. It is a sedative used for the short-term treatment of
insomnia.

26. Hydrocodone/acetaminophen, also known by the b_rand names Vicodin, Norco,
Zydone, Maxidone, Lortab, Lorcet, Hydrocet, Co-Gesic, and Anexsia, is a narcotic Schedule 11
controlled substance as designated by Health and Safety Code section 11056(e)(4), and is a
dangerous drug pursuant to Business and Professions Code section 4022. Hydrocodone is used as
a narcotic analgesic in the relief of pain.

27. Lorazepam, is a Schedule IV controlled substance pursuant to Health and Safety
Code section 11057, subdivision (d), and a dangerous drug pursuant to Business and Professions
Code section 4022.

28. Oxycodone, is a Schedule II controlled substance pursuant to Health and Safety Code
section 11055, subdivision (b), and a dangerous drug pursuant to Business and Professions Code
section 4022.

29. Temazepam, is a Schedule IV controlled substance pursuant to Health and Safety
Code section 11057, subdivision (d), and a dangerous drug pursuant to Business and Professions

Code section 4022.
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FACTUAL ALLEGATIONS

30.  On or about January 28, 2013, Board inspectors performed a routine inspection of
Cal-Mex Pharmacy located at 337 Paulin Avenue, Ste. 1A, in Calexico, California. The President
and Pharmacist-in-Charge (PIC) Oduyale was present during the inspection. During the
inspection, the Board inspectors reviewed hundreds of prescriptions, invoices from wholesalers,
and the quality assurance binder, among other items. Following the inspection, Board inspectors
continued the investigation of Respondents by interviewing and obtaining statements from
pharmacy personnel, including Réspondent PIC Oduyale, and reviewing additional
documentation provided by Respondents.

31. Respondent PIC Oduyale provided the Board inspector with an audit of the
hydrocodone/acetaminopheri 10mg/325mg inventory that was acquired and dispensed by
Respondent Cal-Mex Pharmacy between May 1, 2012 and Januvary 28, 2013, According to
Respondent P1C Oduyale’s audit, Respondent Cal-Mex Pharmacy’s total acquisition of
hydrocodone/acetaminophen 10mg/325mg was 8,040 tablets and it’s total disposition of
hydrocodone/acetaminophen 10mg/325mg was 8,073 tablets, (an overage of 33 tablets).
However, the Board inspector’s audit of the inventory and records showed Respondent Cal-Mex
Pharmacy’s total acquisition of hydrocodone/acetaminophen 10mg/325mg was 8,040 tablets and
it’s total disposition of hydrocodone/acetaminophen 10mg/325mg was 8,663 tablets of

hydrocodone/acetaminophen 10mg/325mg during that time period, (an overage of 623 tablets) as

follows:

Audit Performed By: Total Acquisition Total Disposition Variance Overage
PIC Oduyale 8,040 tablets . 8,073 tablets 33 33 tablets
Board Ingpector 8,040 tablets 8,663 tablets 623 623 tablets

Thus, the Board inspector discovered that Respondents dispensed 590 more tablets of
hydrocodone/acetaminophen 10 mg/325mg than accounted for on Respondent PIC Oduyalé’s
audit. Additionally, Respondent PIC Oduyale removed from the pharmacy’s inventory 630
tablets on August 27, 2012 but was unable to provide an explanation for these removals to the

Board inspector.
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32. The Board inspector also discovered that Respondent Cal-Mex Pharmacy was
purchasing drugs from River City Pharma located in Cincinnati, tho. River City Pharma did not
hold an Out-of-State Wholesaler’s license with the Board of Pharmacy between November 2012
and January 2013, Respondent Cal-Mex Pharmacy purchased the following drugs from River

City Pharma during that time period:

Date Invoice Number Dangerous Drug Amount
11/13/2012 1055611-IN Nystatin topical 2
11/13/2012 105561 1-IN Valacyclovir HCL 500mg tabs 1
11/14/2012 1056190-IN Ciprofloxacin HCI 500mg tabs 2
11/14/2012 1056190-IN Nystatin topical powder 6
1/8/2013 1078725-IN Nystatin topical powder 6
1/21/2013 1084697-IN Novolin 70/30 100U inj. 4
1/21/2013 108'4697-iN Novolin R U100 4
1/21/2013 1084697-IN Nystatin topical powder 5
1/21/2013 1084697-IN Celebrex 200mg Caps . 3
1/21/2013 1084697-IN | Fluticasone 50mog spray 6
172172013 1084697-IN Gabapentin 600mg tabs 2
1/21/2013 1084697-IN Gabapentin 800mg tabs 1

33. Board inspectors also discovered that Respondent Cal-Mex Pharmacy (who received
its DEA registration on August 19, 2011) did not report to the Department of Justice any of its
controlled substance dispensing from August 19, 2011 to April 19, 2012 and did not report
weekly from April 19, 2012 to April 23, 2013. |

34.  After completing a review of prescriptions dispensed by Respondents, Board
inspectors discovered that Respondent Cal-Mex Pharmacy did not dispense the correct quantity
when substituting oxycodone 15mg number 200 for a prescription written for oxycodone 30mg

number 120." The original prescription (RX No. 20013 written on August 8, 2012) provided
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patient AS with 3,600 mg (a 30 day supply), however, it was dispensed for 3,000 mg (a 25 day

supply) without notification or consent of the prescriber.

requirements in filling four prescriptions without documentation of prior consent of the prescriber

35.

Additionally, Board inspectors discovered that Respondents deviated from

as follows:
RX # | Date Date Patient | Drug Written For Amount | Original/Rewrite | Filled For
Written | Filled Signature
20013 | 8/8/12 8/9/12 AS Oxycodone 30 mg 120 Ouxycodone 30 mg | Oxycodone 15 mg
number 120 (1 tab | number 200 (take
four times a day) 2 tabs four times a
day)

40269 1 12/17/12 | 10/17/12 | MF Lorazepam 0.5mg 75 Every 8-12 hours | Every 8-12 hours
as needed for
pain

40270 | 10/17/12 | 10/17/12 | EL Hydrocodone/APAP | 90 Rewrite: every 8 Every 8 hours

10/325mg hours ag needed

40416 | 12/5/12 | 12/5/12 | EH Ambien 5mg 50 Every night at bed | Every night at bed

for 7 weelks as needed for
slesp

36. Respondent Cal-Mex Pharmacy also dispensed twenty-four prescriptions for
controlled substances not written on controlled substance forms. Respondent PTIC Oduyale
informed the Board inspector that prescriptions were brought in by patients on an 8.5x11” white
paper, not a controlled substance form, which was preprinted multiple check-off prescription
blanks. Respondent PIC Oduyale told the Board inspector that all prescriptions were verified;
however, he did not provide the required hard copy forms. From September 10, 2012 to
November 16, 2012, Respondents dispensed the following prescriptions using original

prescriptions provided by the patients, which were not written on controlled substance forms:

RX # Date Written | Date Filled | Patient | Drug Written For Amount
1, 40202 9/7712 9/10/12 GN Zolpidem 10 mg 60
2, 40203 9/7/12 9/10/12 RA Hydrocodone/APAP 10/325 60
3. 40204 9/7/12 9/10/12 MM Hydrocodone/APAP 10/325 60
4, 402035 Unknown 9/11/12 EC Hydrocodone/APAP 10/325 60
3, 40207 97112 5/11/12 AC Zolpidem 10 mg 60
6. 40209 9/7/12 9/11/12 BR Zolpidem 10 mg 60
7. 40210 9712 9/11/12 SB Zolpidem 10 mg 60
8. 40211 912 9/11/12 MM Hydrocodone/APAP 10/325 60
9. 40212 9/1/12 9/11/12 IR Hydrocodone/APAP 10/325 60
10, 40214 9712 9/11/12 EL . | Hydrocodone/APAP 10/325 60
1L 40215 9/1/12 9/11/12 EF Hydrocodone/APAP 10/325 60
12. 40216 9/7112 9/11/12 EF Zolpidem 10 mg 60
13, 40324 11/16/12 11/16/12 RG Hydrocodone/APAP 7.5/750 60
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14, 40331 11/16/12 11/16/12 NM Zolpidem 10 mg 60
15. 40356 11/16/12 11/16/12 AC Hydrocodone/APAP 10/325 60
16. 40357 11/16/12 11/16/12 MM Hydrocodone/APAP 10/325 60
17. 40358 11/16/12 11/16/12 MR Hydrocodone/APAP 10/325 60
18. 40359 11/16/12 11/16/12 MR Zolpidem 10 mg 60
19. 40364 11/16/12 11/16/12 IF Hydrocodone/APAP 10/325 60
20, 40366 11/16/12 11/16/12 SB Zolpidem 10 mg 60
21, 40367 11/16/12 11/16/12 EF Hydrocodone/APAP 10/323 60
22, 40368 11/16/12 11/16/12 RN Hydrocodone/APAP 10/325 60
23, 40369 11/16/12 11/16/12 MN Hydrocodone/APAP 10/325 60
24, 40370 11/16/12 11/16/12 EC Hydrocodone/APAP 10/325 60

37. A review of prescriptions also revealed to Board inspectors that two prescriptions
were filled by Respondent Cal-Mex Pharmacy before the prescriber even wrote the prescription.
Specifically, RX Number 40393 was filled by Respondent Cal-Mex Pharmacy on November 28,
2012 for patient DF for 1 box of Testim Gel 1%; however, the prescriber wrote the prescription
on December 5, 2012 (7 days after it was filled.) In addition, RX Number 40233 was filled by
Respondent Cal-Mex Pharmacy on September 21, 2012 for patient ES for 60 tablets of Tylenol
#3; however, the prescriber wrote the prescription on October 3, 2012 (11 days after it was filled.)
When Board inspectors asked Respondent PIC Oduyale for an explanation about the
discrepancies in the dates, Respondent PIC Oduyale was unable to provide an explanation or any
documentation supporting the discrepancies in dates. Therefore, Board inspectors determined
that Respondent Cal-Mex Pharmacy filled postdated prescriptions without consulting the
prescriber for clarification.,

38. Board inspectors algo discovered that Respondent Cal-Mex Pharmacy filled thirty-
nine prescriptions from oral transmission but failed to obtain the name of the agent of the

prescriber transmitting or “calling in” the prescription as follows:

RX Number | Date Date Filled | Patient | Drug Amount
Written
1 | 40321 11/16/12 11/16/12 AR Hydrocodone/APAP 10/325 60
2 | 40322 11/16/12 11716/12 MH Hydrocodone/APAP 10/325 60
3 40323 11/16/12 11/16/12 MH Zolpidem 1} mg 60
4 | 40326 11/16/12 11/16/12 ML Hydrocodone/APAP 10/325 60
5 | 40329 11/16/12 11/16/12 RC Hydrocodone/APAP 10/325 60
6 | 40332 11/16/12 11/16/12 NM Hydrocodone/APAP 7.5/750 60
7 140333 11/16/12 11/16/12 BR Hydrocodone/APAP 10/325 60
8 140334 11/16/12 11/16/12 BR Zolpidem 10 mg 60
G 140335 11/16/12 11/16/12 BM Hydrocodone/APAP 10/325 60
10 | 40336 11/16/12 11/16/12 TG Hydrocodone/APAP 10/325 60
11 | 40337 11/16/12 11/16/12 TG Zolpidem 10 mg 60
12 | 40338 11/16/12 11/16/12 GN Hydrocodone/APAP 7.5/750 60
13
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13 | 40339 11/16/12 11/16/12 DL Hydrocodone/APAP 10/325 60
14 | 40341 11/16/12 11/16/12 ED Hydrocodone/APAP 10/325 60
15 | 40342 11/16/12 11/16/12 JP Hydrocodone/APAP 10/325 60
16 | 40344 11/16/12 11/16/12 FF Hydrocodone/APAP 10/325 60
17 | 40345 11/16/12 11/16/12 GJ Hydrocodone/APAP 10/325 60
18 | 40347 11/16/12 11/16/12 MB Hydrocodone/APAP 5/500 60
19 | 40348 11/16/12 11/16/12 ML Hydrocodone/APAP 10/325 60
20 | 40349 11/16/12 11/16/12 FA Hydrocodone/APAP 10/325 60
21 | 40351 11/16/12 11/16/12 AL Hydrocodone/APAP 10/325 60
22 | 40353 11/16/12 11/16/12 MR Hydrocodone/APAP 10/325 60
23 140354 11/16/12 11/16/12 MR Zolpidem 10 mg 60
24 | 40355 11/16/12 11/16/12 oP Hydrocodone/APAP 5/500 60
25 | 40360 11/16/12 11/16/12 RC Hydrocodone/APAP 10/325 60
26 | 40361 11/16/12 11/16/12 IC Hydrocodone/APAP 7.5/750 60
27 | 10362 11/16/12 11/16/12 JT Hydrocodone/APAP 10/325 60
28 | 40363 11/16/12 11/16/12 EC Hydrocodone/APAP 10/325 60
25 | 40365 11/16/12 11/16/12 SB Hydrocodone/APAP 10/325 60
30 | 40371 11/16/12 11/16/12 CQ Hydrocodone/APAP 10/325 60
31 ! 40372 | 11/16/12 11/16/12 EL Hydrocodone/APAP 10/325 60
32 | 40374 11/16/12 11/16/12 CS Hydrocodone/APAP 10/325 60
33 | 40320 11/16/12 11/16/12 JA Hydrocodone/APAP 5/500 60
34 | 40372 11/16/12 11/16/12 EL Hydrocodone/APAP 10/325 60
35 | 40374 11/16/12 11/16/12 CSs Hydrocodone/APAP 10/325 60
36 | 40304 11/7/12 11/7/12 EH Ambien 5 mg 30
37 | 40361 11/16/12 11/16/12 IC Hydrocodone/APAP 7.5/750 60
38 | 40414 12/15/12 12/15/12 IP Temazepam 15mg 35
39 | 40416 15/5/12 12/5/12 ~ | EH Ambien 5 mg 50

39. Respondent Cal-Mex Pharmacy also refilled prescriptions without obtaining the
authorization of the prescriber. Specifically, RX number 603306 for patient JP was written on
November 16, 2012 for Motrin 600mg, with no refills authorized on the original prescription.
Respondents” records show that Respondent Cal-Mex Pharmacy dispensed RX number 603306 to
patient JP on November 16, 2012 and was re-filled on December 12, 2012. Board inspectors
asked Respondent PIC Oduyale about the prescription; however, Respondent PIC Oduyale was
unable to explain when or who received the authorization for the December 12, 2012 refill.

40. Respondent Cal-Mex Pharmacy also dispensed approximately a 90 day supply of a
controlled substance within approximately 30 days to patient BS. Prescription records
demonstrated that on December 6, 2012, Respondent Cal-Mex Pharmacy dispensed to patient BS
pursuant to RX number 20049, 150 tablets of oxycodone 30mg with a thirty day estimated
supply. Fourteen days later on December 20, 2012, Respondent Cal-Mex Pharmacy dispensed to
patient BS pursuant to RX number 20059, 150 tablets of oxycodone 30mg, which is another thirty

day estimated supply. Fifteen days later on January 4, 2013, Respondent Cal-Mex Pharmacy
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again dispensed to patient BS pursuant to RX number 20066, 150 tablets of oxycodone 30mg,
which is yet another thirty day estimated supply. Board inspectors asked Respondent PIC
Oduyale about the excessive dispensing of medication to this patient. He admitted that he did not
contact the physician to approve the dispensing and also did not notice the dates when he was
dispensing the medication,

41. Board inspectors also reviewed several original prescriptions that were filled by
R_espondent Cal-Mex Pharmacy. The original prescriptions showed that all of the prescriptions’
origins were by fax or written prescription. Board inspectors questioned Respondent PIC
Oduyale about the verifications for these prescriptions. Respondent PIC Oduyale told Board
inspectors that verifications for these prescriptions were obtained by either calling or walking
over to the prescriber’s office. Although requested, Respondents did not provide the verifications
for these prescriptions to Board inspectors during the January 28, 2013 inspection. However, on
February 1, 2013, Respondents provided the requested verifications to Board inspectors with
edited “backers” (dispensing information on the back of the original prescription). The
verifications provided by Respondents contained discrepancies when compared to the originals
obtained by Board inspectors. The verifications showed that the prescriptions were phoned in by
a person, many of them noted that Dr. Ralfa' as the verifier (as opposed to fax or written
preseription as reflected on the originals.) Board inspectors noted the following discrepancies

when comparing the originals to the edited backers provided by Respondents:

RX No. Date Date Drug Amount | Original ' Edited Backer
Written Filled
40269 12/17/12 | 10/17/12 | Lorazepam 0.5mg 75 -Front says Call -Backer says phone
in: Cal-Mex in by: Maria
-Backer shows
Origin: fax
40270 10/17/12 10/17/12 | Hydrocodone/APAP | 90 -Backer shows -Backer says phone
10/325 mg Origin; fax in by: Maria
40271 10/17/12 10/17/12 | Alprazolam .25 mg | 30 -Backer shows -Backer says phone
) Origin; fax in by: Maria
40303 11/7/12 11/7/12 Hydrocodone/APAP | 60 -Backer says -Backer says phone
5/500 mg Origin: written in by: Maria

! When Dr. Ralfa was questioned by Board inspectors, he stated that he only
“sporadically” spoke to Cal-Mex and he did not know or recognize Respondent PIC Oduyale’s
name.

15
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40304 11/7/12 Ambien 5mg 30 -Backer says -Backer says phone
: , Origin: written in by: Maria

40393 12/5/12 11/28/12 | Testim Gel 1% 1box -Backer says -Backer says phone
Origin: written in by: Maria

40416 12/5/12 12/5/12 Ambien Smg 50 -Backer shows -Backer says phone
: Origin: fax in by: Maria

Unknown | 12/5/12 12/5/12 Hydrocodone/APAP | 100 -Backer shows -Backer says phone
5/500 mg Origin: fax in by: Maria

40213 9/7/12 9/11/12 Zolpidem 10 mg 60 -Backer says -Backer says phone
Origin: written in by: Maria

40326 11/16/12 | 11/16/12 | Hydrocodene/APAP | 60 -Backer says -Backer says phone
5/500 mg Origin: written in by: Matia

40321 11/16/12 | 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
10/325 mg Origin: writien in by: Rafla

40322 11/16/12 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
| 10/325 mg Origin: written in by: Maria

40325 11/16/12 | 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
10/325 mg Origin; written in by: Maria

40326 11/16/12 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
10/325 mg Origin: written in by: Maria

40327 11716/12 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
10/325 mg Qrigin: written in by: Rafla

40328 11/16/12 | 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
5/500 mg Origin: written in by: Rafla

40329 11716712 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
10/325 mg Origin: written in by: Rafla

40333 11/16/12 | 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
10/325 mg Origin; written in by: Rafla

40334 11/16/12 11/16/12 | Zolpidem 10 mg 60 -Backer says -Backer says phone
Origin: written in by: Rafla

40335 11/16/12 | 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
10/325 mg Origin: written in by: Rafla

40336 11/16/12 11/16/12 | Hydrocodone/APAT | 60 -Backer says -Backer says phone
10/325 mg Origin: written in by: Rafla

40338 11/16/12 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
7.5/7530 mg Origin: written in by: Rafla

40339 11/16/12 | 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
10/325 mg Origin: wrilten in by: Rafla

40342 11716112 § 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
: 10/325 mg Origin: written .| in by: Rafla

40343 11716112 | 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
. 10/325 mg Origin; written in by: Rafla

40344 11/16/12 | 11/16/12 | Hydrocodone/APAP | 60 1 -Backer says -Backer says phone
16/325 mg Origin: written in by: Rafla

40345 11/16/12 | 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
10/325 mg Origin: written in by: Rafla

40347 11/16/12 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
5/500 mg Origin: written in by: Rafla

40348 11/716/12 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
10/325 mg Origin: writlen in by: Rafla

40349 11/16/12 | 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Bacler says phone
- 10/325 myg Origin: written in by: Rafla

40351 11/16/12 | 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
107325 mg Origin: written in by: Rafla

40352 11/16/12 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
10/325 mg Origin: written in by: Rafla
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-Backer says phone

40353 11/16/12 | 11/16/12 | Hydrocodone/APAP | 60 -Backer says
10/325 mg Origin: written in by; Rafla
40354 11/16/12 11/16/12 | Zolpidem 10 mg 60 -Backer says -Backer says phone
Qrigin; written in by: Rafla
40360 11/16/12 | 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
10/325 mg Origin: written in by: Rafla
40362 11/16/12 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
10/325 mg Origin; written in by: Rafla
40363 11/16/12 11/16/12 | Hydrecodone/APAP | 60 -Backer says -Backer says phone
10/325 mg Origin: written in by: Rafla
40362 11/16/12 11/16/12 | Hydrocodone/APAP | 60 ~Backer says -Backer says phone
10/325 mg Origin: written in by: Rafla
40371 11/16/12 | 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
10/325 mg Origin: written in by: Rafla
40372 11/16/12 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
107325 mg Origin: written in by: Rafla
40374 11/16/12 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
10/325 mg Origin: written in by: Rafla
40320 11/16/12 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
5/500 mg Origin: writien in by: Rafla
40372 11/16/12 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
10/325 mg Origin: written in by: Rafla
40374 11/16/12 11/16/12 | Hydrocodone/APAP | 60 -Backer says -Backer says phone
10/325 mg Origin: written in by: Rafla

FIRST CAUSE FOR DISCIPLINE

(Against Respondent PIC Oduyale & Respondent Cal-Mex Pharmacy: Failure (o Maintain

Adequate Records of Acquisition & Disposition & Failure to Keep Current Inventory)

42.

Respondents are subject to disciplinary action under section 4301, subdivision (o) for

violation of section 4081, subdivision (a), and California Code of Regulations, title 16, section

1718, for failure to maintain records of acquisition and disposition and failure to keep a current

inventory for hydrocodone/acetaminophen 10 mg/325 mg from May 1, 2012 through January 28,

2013, as set forth in paragraph 31, which is incorporated herein by reference.

SECOND CAUSE FOR DISCIPLINE

(Against Respondent PIC Oduyale & Respondent Cal-Mex Pharmacy: Purchasing From

43,

Respondents are subject to disciplinary action under section 4301, subdivision (o) for

Unlicensed Out-of-State Distributor)

violation of section 4169, subdivision (a), in that Respondents purchased twelve prescription

medications on four different days from an unlicensed Out-of-State Wholesaler, River City
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Pharma, from November 13, 2012 to January 21, 2013, as set forth in paragraph 32, which is
incorporated herein by reference.

THIRD CAUSE FOR DISCIPLINE

(Against Respondent PIC Oduyale & Respondent Cal-Mex Pharmacy: Failure to Report to
CURES)

44.  Respondents are subject to disciplinary action under section 4301, subdivision (o) for
violation of section Health and Safety Code section 11165, subdivision (d), for failing to report to
the Department of Justice any of its controlled substance dispensing from August 19, 2011 to
April 19, 2012 and failing to report weekly from April 19, 2012 to April 23, 2013, as set forth in
paragraph 33, which is incorporated herein by reference.

FOURTH CAUSE FOR DISCIPLINE

(Against Respondent PIC Oduyale & Respondent Cal-Mex Pharmacy: Inappropriate Substitution)

45. Respondents are subject to disciplinary action under section 4301, subdivision (o) for
violation of section 4073, subdivision (a), in that on August 9, 2012, Respondents failed to
dispense the correct quantity when substituting oxycodone 15mg number 200 for a prescription
written for oxycodone 30mg number 120, as set forth in paragraph 34, which is incorporated
herein by reference.

FIFTH CAUSE FOR DISCIPLINE

(Against Respondent PIC Oduyale and Respondent Cal-Mex Pharmacy: Variation From
Prescription)
46. Respondents are subject to disciplinary action under section 4301, subdivision (o) for
violation of California Code of Regulations, title 16, section 1716, in that Respondents deviated
from the requirements of four prescriptions without documentation of prior consent of the

prescriber, as set forth in paragraph 35, which is incorporated herein by reference.
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SIXTH CAUSE FOR DISCIPLINE

(Against Respondent PIC Oduyale and Respondent Cal-Mex Pharmacy: Failure to Dispense From
a Required Controlled Substance Prescription Form)

47, Respondents are subject to disciplinary action under section 4301, subdivision (o) for
violation of Health and Safety Code section 11164, subdivision (a), in that Respondents dispensed
twenty-four prescriptions for controlled substances which were not written on a controlled
substance form as required by law, as set forth in paragraph 36, which is incorporated herein by
reference.

SEVENTH CAUSE FOR DISCIPLINE

(Against Respondent PIC Oduyale and Respondent Cal-Mex Pharmacy: Dispensing Postdated
Prescriptions Without Documentation that Prescriber was Contacted)

48. Respondents are subject to disciplinary action under section 4301, subdivision (o) for
violation of Health and Safety Code section 11164, subdivision (a)(1), in that Respondents
dispensed two prescriptions for controlled substances where the prescriptions were written after
the medication was dispensed (postdated), which is prohibited under Health and Safety Code
section 11172, and without documentation that the prescriber was contacted for correction, as set
forth in paragraph 37, which is incorporated herein by reference.

EIGHTH CAUSE FOR DISCIPLINE

(Against Respondent PIC Oduyale and Respondent Cal-Mex Pharmacy: Failure to Document the
Name of Agent Transmitting Oral Prescriptions)

49. Respondents are subject to disciplinary action under section 4301, subdivision (o) for
violation of Health and Safety Code section 11164, subdivision (b)(3), in that Respondents failed
to document or obtain the name of the agent of the prescriber who transmitted oral prescriptions
for thirty nine prescriptions, as set forth in paragraph 38, which is incorporated herein by

reference,
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NINTH CAUSE FOR DISCIPLINE

(Against Respondent PIC Oduyale and Respondent Cal-Mex Pharmacy: Filing Controlled
Substances From Preprinted Multiple Check-off Prescription Blanks)

50. Respondents are subject to disciplinary action under section 4301, subdivision (o) for
violation of California Code of Regulations, title 16, section 1717.3, subdivision {a), in that
Respondents dispensed twenty-four prescriptions for controlled substances pursuant to a
preprinted multiple check-off prescription form, as set forth in paragraph 36, which is
incorporated herein by reference.

TENTH CAUSE FOR DISCIPLINFE

(Against Respondent PIC Oduyale and Respondent Cal-Mex Pharmacy: Dispensing Erroneous or|

Uncertain Prescriptions)

51. Respondents are subject to disciplinary action under section 4301, subdivision (o) for
violation of California Code of Regulations, title 16, section 1761, subdivision (a), in that
Respondents dispensed prescriptions containing significant errors, omissions, irregularitics,
unceﬁainties, ambiguities or alterations as set forth in paragraphs 36-38, which are incorporated
herein by reference, and as follows:

a.  Respondents dispensed twenty-four prescriptions for controlled substances pursuant
to a preprinted multiple check-off prescription blank, not controlled substance forms.

b.  Respondents dispensed two prescriptions for controlled medications where the
prescriptions were written after the medication was dispensed (postdated} without documentation
the prescriber was contacted for verification.

¢.  Respondents dispensed thirty-nine oral prescriptions for controlled medications which
lacked the name of the agent of the prescriber transmitting the prescription.

ELEVENTH CAUSE FOR DISCIPLINE

(Against Respondent PIC Oduyale and Respondent Cal-Mex Pharmacy: Unauthorized Refill)
52. Respondents are subject to disciplinary action under section 4301, subdivision (o) for

violation of Business and Professions Code section 4063 in that Respondents dispensed
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prescription number 603306 to patient JP on December 12, 2012 without the authorization of the
prescriber, as set forth in paragraph 39, which is incorporated herein by reference.

TWELFTH CAUSE FOR DISCIPLINE

(Against Respondent PIC Oduyale and Respondent Cal-Mex Pharmacy: Failure to Implement
Corresponding Responsibility)

53. Respondents are subject to disciplinary action nnder section 4301, subdivision (o) for '
violation of Health and Safety Code section 11153, subdivision (a), in that Respondents failed to
implement corresponding responsibility when dispensing within thirty days, an approximately
ninety days supply of controlled substance medication to patient BS, which lacked a legitimate
medical purpose, as set forth in paragraph 40, which is incorporated herein by reference.

THIRTEENTH CAUSE FOR DISCIPLINE

{Against Respondent PIC Oduyale and Respondent Cal-Mex Pharmacy: Knowingly Making a
Document that Falsely Represents the Existence or Nonexistence of Facts)

54. Respondents are subject to disciplinary action under section 4301, subdivision (g) for
knowingly making a document that falsely represents the existence or nonexistence of facts, in
that Respondents provided to the Board altered documents which falsely represented the
existence of facts, as set forth in paragraph 41, which is incorporated herein by reference.

FOURTEENTH CAUSE FOR DISCIPLINE

(Against Respondent PIC Oduyale: Failure to Implement Best Professional Judgment)

55.  Respondent is subject to disciplinary action under section 4301 for unprofessional
conduct as defined by Business and Professions Code section 4306.5, subdivision (b), for failing
to exercise or implement his best professional judgment, as set forth in paragraphs 30-41, which
are incorporated herein by reference, and as follows:

a.  Respondent failed to keep a current inventory for hydrocodone/acetaminophen
10mg/325mg from May 1, 2012 through January 28, 2013;

b.  Respondent purchased twelve prescription medications on four different days from an
unlicensed out of state wholesaler, River City Pharma, from November 13, 2012 through January

21,2013;
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c.  Respondent failed to report to the Department of Justice Respondent Cal Mex
Pharmacy’s controlled substance dispensing from August 19, 2011 to April 19, 2012;

d.  Respondent failed to report to the Department of Justice Respondent Cal Mex
Pharmacy’s controlled substance dispensing on a weekly basis from April 19, 2012 to April 23,
2013;

e.  Respondent dispensed four prescriptions which deviated from the requirements of the
prescriber’s prescription;

f. Respondent dispensed prescription number 603306 to patient JP for Motrin 600mg
on December 12, 2012 without the authorization of the prescriber;

g.  Respondent failed to dispense the correct quantity when substituting oxycodone 15mg
number 200 for a prescription written for oxycodone 30mg number 120,

h.  Respondent dispensed twenty-four prescriptions from September 10, 2012 to
November 16, 2012 pursuant to an improper preprinted multiple check-off prescription blank;

i.  Respondent dispensed twenty-four prescriptions for controlled substances not written
on a controlled substance form, as required; |

J. Respondent dispensed thirty-nine oral prescriptions for controlled medications which
lacked the name of the agent of the prescriber transmitting the prescription;

k. Respondent dispensed two prescriptions for controlled medications where the
prescriptions were written after the medication was dispensed (postdated) without documentation
the prescriber was contacted for correction;

l.  Respondent dispensed sixty-five erroneous or uncertain prescriptions;

m. Respondent failed to implement corresponding responsibility when dispensing within
thirty days, an approximate ninety day supply of a oxycodone 30mg to patient BS, which lacked a
legitimate medical purpose. |

n.  Respondent knowingly provided the Board with altered documents which falsely

represented the existence of a state of facts.
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JURISDICTION FOR PETITION TO REVOKE PROBATION
56. This Petition to Revoke Probation is brought against Respondent Cal-Mex Special
Services, Inc., doing business as Cal-Mex Pharmacy, before the Board of Pharmacy (Board),
Department of Consumer Affairs under Probation Term and Condition Number 11 of the
Decision and Order In the Matter of the Statement of Issues Against Cal-Mex Special Services,

Inc., dba Cal-Mex Pharmacy, Case No. 4009. That term and condition states:

If Respondent has not complied with any term or condition of probation, the
board shall have continuing jurisdiction over Respondent’s license, and probation
shall be automatically extended until all terms and conditions have been satisfied
or the board has taken other action as deemed appropriate to treat the faifure to
comply as a violation of probation, to terminate probation, and to impose the
penalty that was stayed.

If Respondent violates probation in any respect, the board, after giving
Respondent notice and an opportunity to be heard, may revoke probation and carry
out the disciplinary order that was stayed. Notice and opportunity to be heard are
not required for those provisions stating that a violation thereof may lead to
automatic termination of the stay and/or revocation of the license. If a petition to
revoke probation or an accusation is filed against Respondent during probation, the
Board shall have continuing jurisdiction and the period of probation shall be
automatically extended until the petition to revoke probation or accusation is heard
and decided.

CAUSE TO REVOKE PROBATION

{Obey All Laws)
57.  Atall times after the effective date of Respondent Cal-Mex Pharmacy’s probation,
[ Condition 1 stated, in pertinent part:

Obey All Laws

Respondent and its officers shall obey all state and federal laws and
regulations.

58. Respondent Cal-Mex Pharmacy’s probation is subject to revocation because
Respondent Cal-Mex Pharmacy failed to comply with Probation Condition 1, referenced above,
in that it violated state laws and regulations as set forth in paragraphs 30-55 above, which are

incorporated herein by reference.
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DISCIPLINARY CONSIDERATIONS

59. To determine the degree of discipline, if any, to be imposed on Respondent PIC
Oduyale, Complainant alleges On August 1, 2006, in a disciplinary action entitled In the Matter
of the Accusation Against Olugbenga Solomon Oduyale, Case No. 2733, the Board of Pharmacy
issued a Decision and Order effective August 31, 2006, adopting the Proposed Decision of the
Administrative Law Judge dated May 17, 2006, providing that Respondent PIC Oduyale’s
Pharmacist License was revoked; however, the revocation was stayed and Respondent PIC
Oduyale was placed on probation for three years. On August 30, 2006, the Board granted a stay
of the Decision and granted Respondent PIC Oduyale's Petition for Reconsideration based solely
on the issue of whether the probation condition of “supervision™ should be eliminated. On
November 21, 2006, in its Decision After Reconsideration, the Board adopted the proposed
decision dated May 17, 2006, with the exception of the “supervision” paragraph, which was
modified to read, “Respondent shall not supervise any ancillary personnel, including, but not
[imited to, registered pharmacy technicians or exemptees, of any entity licensed by the_: board.”
All other provisions of the probation conditions were to remain in full force and effect and the
Decision After Reconsideration became effective on December 21, 2006, Respondent PIC
Oduyale’s three year probationary term was completed on December 20, 2009,

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters alleged in this
Accusation and Petition to Revoke Probation, and that following the hearing, the Board of
Pharmacy issue a decision:

1.  Revoking the probation that was granted by the Board of Pharmacy in Case No. 4009
and imposing the disciplinary order that was stayed thereby revoking Pharmacy Permit No. PHY
50374 issued to Cal-Mex Special Services, Inc., doing business as Cal-Mex;

2. Revoking or suspending Pharmacy Permit No. PHY 503 74, issued to Cal-Mex
Special Services, Inc., doing business as Cal-Mex Pharmacy;,

3. Revoking or suspending Pharmacist License Numbér 42719 to Olugbenga Solomon

Oduyale;
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4. Ordering Cal-Mex Special Services, Inc., doing business as Cal-Mex to pay the Board | )
of Pharmacy the reasonable costs of the investigation and enforcement of this case, pursuant to
Business and Professions Code section 125.3;

5. Ordering Olugbenga Solomon Oduyale to pay the Board of Pharmacy the reasonable

costs of the investigation and enforcement of this case, pursuant to Business and Professions

Code section 125.3;

6.  Taking such other and further action as deemed necessary and proper.

DATED: ?/ ‘3'/ 3

SD2013705458
7072483 1.doc

Rhafmacy
Department of Consumer Affairs
State of California
Complainant
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Decision and Order
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BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

- In the Matter of the Statement of Issues Against: Case No. 4009

CALMEX SPECIAL SERVICES, INC., dba
CAL-MEX PHARMACY

337 Paulin Ave., Ste. 1A

Calexico, CA 92231

Pharmacy Permit Applicant

Respondent.

DECISION AND ORDER
The attached Stipulated Settlement and Disciplinary Order is hereby adopted by the

Board of Pharmacy, Department of Consumer Affairs, as its Decision in this matter.

This decision shall become effective on August 19, 2011.
It is so ORDERED July 20, 2011.

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIR!
STATE OF CALIFORNIA '

%(. 15

By

STANLEY C. WEISSER
Board President
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| KaMALA D. HARRIS

Attorney General of California
LiNDA K. 'SCHNEIDER
Supervising Deputy Attorney General
KAREN L. GORDON
Deputy Attorney General
State Bar No. 137969
110 West "A'" Street, Suite 1100
San Diego, CA 92101 '
P.O. Box 85266
‘San Diego, CA 92186-5266
Telephone: (619) 645-2073
Facsimile: (619) 645-2061
Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Statement of Issues Case No. 4009
Against: - : _ ‘ .
' : STIPULATED SETTLEMENT AND
CALMEX SPECIAL SERVICES, INC., dba | DISCIPLINARY ORDER
CAL-MEX PHARMACY, - -
337 Paulin Ave., Suite 1A
Calexico, CA 92231

Respondent.

In the interest of a prompt and speedy settlement of this méﬁer, consistent with the public
interest and the responsibility of the Board of Pharmacy of the Department of Consumer Affairs,‘
the parﬁes hereby .ag'ree to the folloWing S_tipulated Settlement and Disciplinary Order which will
be submitted to the' Board for approval and adoption as the final disposition of the Statemght of

Issues.

PARTIES
1. | Virginia Herold (Complail‘lant) is the Executive Officer of the Board of Pharmacy.
She brought this action solely in heér official capacity and is represented in this matter by Kamala -
D. Harris, Attorney General of the State of California, by Karen L. Gordon, Deputy Attorney

General.

STIPULATED SETTLEMENT (4009)
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2. Calmex Special Services, Inc. dba Cal-Mex Pharmacy (Respondent) is represented in
this proceeding by attorney Ronald S. Marks, whose address is: 21900 Burbank Blvd., Suite 300
Woodland Hills, CA 91367

3. On or about June 25, 2010, the Board of Pharmacy (Board), received an application
for a pharmacy permit from Calmex Special Services, Inc., dba Cal-Mex Pharmacy (Respondelltj.
On or about June 15, 2010, Olugbenga S. Oduyale, President of Cal-Mex Special Services, Inc.
(Cal-Mex); Anna Murillo, Secretary of Cal-Mex; and Oluwatoyin Oduyale, Cal-Mex Board
Member; each certified under penalty of perjury to the truthfulness of all statements, answers, and
representations in the application. Olugbenga S. Oduyale indicated on the application that he will
be the Pharmacist-in-Charge of Cal-Mex Phar1ﬂacy. The Board denied the application on
November 22, 2010.

JURISDICTION

4. Statement of Issues No. 4009 was filed before the Board of Pharmacy (Board), and is
currently pending against Respondent. The Statement of Issues and all other statu’torily required
documents were properly served on Respondent on May 13,2011, A copy of Statement of Issues
No. 4009 is attached as Exhibit A and incorporated herein by reference.

ADVISEMENT AND WAIVERS

5. | Respondent has carefully read, fully discussed with counsel, and understands the
charges énd allegations in Statement of Issues No. 4009. Respondent has also carefully read,
fully discﬁssed with counsel, and understands the effects of this Stipulated. Settlement and
Disciplinary Order. | |

6.  Respondent is fully aware of its legal rights in this matter, including the right to a
hearing on ﬂle charges and allegations in the Statement of Issues; the right to-confront and cross-
examine the witnesses against if; ﬂle right to present evidence and to testify on its own behalf;, the
right to the issuance of subpoenas to compel the attendan'c_e of witnesses and the production of

documents; the right to reconsideration and court review of an adverse decision; and all other

rights accorded by the California Administrative Procedure Act and other applicable laws,

STIPULATED SETTLEMENT (4009)
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7.  Respondent voluntarily, knowingly, and intelli gently waives and gives up each and
every right set forth above.

- CULPABILITY

8. Respondent admits that the license of Olugbenga Solomon Oduyale, RPH 42719, was
placed on probation for a term of three (3) years effective December 21, 2006 in case‘number
2733.

9. Respondent agrees that its pharmacy permit application is subject to denial and it
agrees to be bound by the Board’s probationary terms as set forth in the Disciplinary Order
below.

CONTINGENCY

10.  This stipulation shall be subject to approval by the Board of Pharmacy. Respondent
understands and agrees that counsel for Complainant and the staff of the Board of Pharmacy may
communicate di.rectly with the Board regarding this stipulation and settlement, without notice to
or participation by Respondent or its counsel. By signing the stipulation, Respondent undle.:rstands.
_and agrees that it may not withdraw its agreement or seek to rescind the stipﬁlation prior to the
time the Board considers and acts upon it. If the Board fails to adopt this stipulation as its
Decision and Order, the Stipulated Séttlement and Disciplinary Order shaﬂl be of no force or

effect, except for this paragraph, it shall be inadmissible in any legal action between the parties,

‘and the Board shall not be diéqualiﬁed from further action by having considered this matter.

11, The parties understand and agree that facsimile copies of this Stipulated Settlement
and Disciplinary Order, including facsimile signatures thereto;, shall have the same force and
effect as the originals. |

12.  This Stipulated Settlement and Disciplinary Order is intended by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement,
along with the letter dated May 29, 2011 from Karen Gordon to Ron Marks, which indicates the
dates the decision of the board and the pefmﬁ will be issued. ‘This Stipulated Settlement and
Disciplinary Order supérsedes any and all priof or contemporaneous agreements, understandings,

discussions, negotiations, and commitments (written or oral). This Stipulated Settlement and

A
2
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Disciplinary Order may not be altered, amended, modified, supplemented, or otherwise changed

‘except by a writing executed by an authorized representative of each of the parties.

13, In cdnsideration of the foregbing admissions and stipulations, the parties agree that '
the Board may, without further notice or formal proceeding, issue and enter the following
Disciplinary Order:

. DISCIPLINARY ORDER

IT ISHEREBY ORDERED that upon satisfaction of all statutory and regulatory
requirements for issuance of a license, a license shall be issued to Respondent Calmex Special
Services, Inc. dba Cal-Mex Pharmacy, and iimnediately revoked; the order of revocation is sfayed
and Respondent is placed on probation for fhilty-ﬁve (35) months upon the following terms and
conditions. |

1. Obey All Laws

Respondent and its officers shall obey all state and federal laws and regulations.

Respondent and its officers shall report any of the following occurrences to the board, in
writing, Withill seventy-two (’72) hours of such occurrence:

O  anarrest or issuance of a criminal complaint for violation of any provision of the
Pharmacy Law, state and federal food and drug laws, or state and federal controlled
substances laws |

o0 a plea of guilty or nolo contendre in any state or federal criminal proceeding to any
criminal complaint, information or indictment

0  aconviction of any crime

O discipline, citation, or other administrative action filed by any state or federal agency
which involves Respondent’s pharmacy permit or which is related to the practice of
pharmacy or the manufacturing, obtaining, handling or distributing, billing; or
charging for any drug, device or controlled substance.

Failure to timely report any such occurrence shall be considered a violation of probation.

117
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2. Report to the Board

Respondent shall report to the board quarterly, on a schedule as directed by the board or. its
designee. The report shall be made either in person or in writing, as directed. Among other
requirements, Respondent owner shall state in each report under penalty of perjury whether there
has been compliance with all the terms and conditions of probation. Failure to submit timely
reports in a form-as directed shall be considered a violation of probation. Any period(s) of
delinquency in submission of reports as directed may be added to the total period of probation. |
Moreover, if the final probation report is not made as directed, probation shall be .aut_omatically
extended until such time as the final report is m'éde and accepted by the board.

3.  Interview with the Board

Upon receipt of reasonable prior notice, Respondenfs personnel shall appear in person for
int¢rviews with the bolard or its designee, at sucﬁ intervals and locaﬁons as are def.ermined by the
board or its designee. Failure to appear for any scheduled interview without prior notification to
bdard staff, or failure to appear fqr two (2') or more scheduled interviews with the board or its
designee during the period of probation, shall be conéidered aviolation of probation.

4, Cooperate with Board Staff ‘ |

~ Respondent shall cooperate with the board's inspection program and with the board's

“monitoring and investigation of Respondent's compliance with the terms and conditions of their

probation. Failure to cooperate shall be considered a violation of probation.

5. Probation Monitoring Costs

Respondent shall pay any costs associated with probation monitoring as determined by the
board each and every year of probation. Such costs shall be payable to the board on a schedule as
directed by the board or its designee. Failure to pziy such costs by the deadline(s) as directed shall
be considered a violation of probation.

6.  Status of License

Respondent shall, at all times while on probation, maintain current licensure with the board.
If Respondent submits an application to the board, and the application is approved, for a change

of location, change of permit or change of ownership, the board shall retain continuing

5
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| juﬁsdiction over the license, and the Respondent shall remain on probation as determined by the

board. Failure to maintain current licensure shall be considered a violation of probation.

If Respondent's license expires or is cancelled by operation of law or otherwise at any time
during the period of probation, including any extensions thereof or otherwise, upon renewal or
reapplication Respondent's license shall be subject to all terms and conditions of this probation
not previously satisfied.

7. License Surrender While on Probation/Suspension

Following the effective date of this decision, should Re:spondent discontinue business,
Respondenf may tendell'.the premises license to the board for surrender. The board or its designee
éhall have the discretion whether to grant the request for surrender or take any other action it
deems appropriate and reasonable. Upon forj’nal acceptance of the surrender of the license,
Respondent will no longer be sﬁbject to the terms and conditions of probation.

Upon acceptance of the surrender, Respondent shall relinquish the premises wall and
renewal license to the board Within ten (10) days of notification by the board that the surrender is
accepted. Respondent shall further submit a completed Discontinuance of Business form
according to board guidelines and shall notify the board of the records inventory transfer.

Respondent shall also, by the effective date of this decision, arrange for the continuation of
cai'e for ongoing patients of the pharmacy by, at minimum, providing a written notice to ongoing
patients that specifies the anticipated closing date of the pharmacyv and that identifies one or more
area pharmacies capable of taking up the patients' care, and by cooperating as may be necessary
in the transfer of records or prescriptions for ongoing patients. Within five days @f its provision
to the pharmacy's ongoing patients, Respondent shall provide a copy of the Written‘notice to the
board. For the purposes oflthis provision, ;'ongoillg patients" means those patients for whom the
pharmacy has on file a prescription with one or more refills outstanding, or for whom the
pharmacy has filled a prescription within the preceding sixty (60) days.

Respondent may not apply for any new licensure from the board for three (3) years from the
effective date of the surrender. Réspondent shall meet all requirements applicable to the license

sought as of the date the applicaﬁon for that license is submitted to the board.

6

STIPULATED SETTLEMENT (4009)




o

(U8

10

11

12
13
14

15~

16
17
18
19

21
22
23
24
25

26

28

Respondent shall reimburse the board for its costs of investi ge;tion and prosecution prior to
the acceptance of the surrender.

8.  Notice to Employées

Respondent shall, upon or before the effective date of this decision, ensure that all
employees involved in permit operations are made aw‘all'e of all the terms and conditions of
probation, either by posting a notice of the terms and conditions, circulating such notice, or both.
If the notice required by this provision is posted, it shall vbe posted in a prominent place and shall
remain posted throughout the probatioﬁ period. Respondent shall ensure that any employees
hii'ed or used after the effective date of this decision are made aware of the terms and conditions
of probation by posting a notice, circulating a notice, or both. Additionally, Respondent shall

submit written notification to the board, within fifteen (15) days of the effective date of this

-decision, that this term has been satisfied. Failure to submit such notification to the board shall be

considered a violation of probation.
"Employees" as used in this provision includes all full-time, part-time,

volunteer, temporary and relief employees and independent contractors employed or |

hired at any time during probation. | |

9. Owners and Officers: Knowledge of the Law

Respondent shall provide, within thirty (30) days after the effepﬁve date ofﬁ this decision,
signed and dated statements from its owners, including any owner or holder of ten percént (10%)
or more of the interest in Respondent or Respondent's stock, and any officer, stating under .
penalty of perjury that said individuals have read and are familiar with state and federal laws and
regulations governing the practice of pharmacy. The failure to timely provide said statements
under penalty of perjury shall be considered a violation of probation.

10.  Posted Notice of Probation

Respondent shall prominentl‘y post a probation notice provided by the board in a place
conspicuous and readable to the public. The probation notice shall remain posted during the
entire period of probatibn.
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Respondént shall not, directly or indirectly, engage in any conduct or make any statement
which is intended to mislead or is likely to have the effect of misleading any patient, customer,
member of the public, or other person(s) as to the nature of and reason for the prbbation of the
licensed entity. |

. Failure to post such notice shall be considered a violation of probation.
- 11. - Violation of Probation |

If Respondent has not complied with any term or condition of probation, the board shall
have continuing jurisdictioh over Respondent’s license, and probation shall be automatically
extended unti] all terms and conditioﬂs have been satisfied or the board has taken other action as
deemed appropriate to treat the failure to comply as a violation of probation, to terminate
probation, and to impose the penalty that was stayed. |

If Resﬁondent violates probation in any respect, the board, after giving Respondent notice |
and an opportunity to be heard, may' revoke probation and carry out the disciplinary order that
was stayed. Notice and opportunity to be heard are not required for those provisions stating that a
violation thereof may lead to automatic terfnination of the stay and/or revocation of the license. If
a pétition' to revoke probation or an accusation is filed against Respondent during probation, the
béafd shall have continuing jurisvdiction and the period of probation shall be aufomatically
exte;ided until the'petition to revoke probation or accusation is.heard and decided. |

12. Completion of Probation

Upon written notice by the bvoard‘ or its designee indicating successful completion of
probation, Respondent’s license will be fully restored.

13. Separate File of Records

Respondent shall maintain and make available for inspectibn a separate file of all records
pertaining to the acquisition or disposition of all controlled substances. Failure to maintain such
file or make it available for inspection shall be considered a violation of probation.

14. Pharmacist-in-Charge

" Respondent will be acceptable to the Board as Pharmacist-in-Charge of Cal-Mex Pharmacy.

/17
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ENDORSEMENT
The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Board of Pharmacy of the Department of Consumer Affairs.

Dated: May 31,2011 Respectfully submitted,

KAMALA D. HARRIS

Attorney General of California
LINDA K. SCHNEIDER

Supervising Deputy Attorney General

|Caon. Sudo

KAREN L. GORDON :
Deputy Attorney General
Attorneys for Complainant

SD2011800135
80502612.doc
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KAMALA D. HARRIS
Attorney General of California
LINDA K. SCHNEIDER
Supervising Deputy Attorney General
KAREN L. GORDON
Deputy Attorney General
State Bar No. 137969
110 West "A" Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-2073
Facsimile: (619) 645-2061
Attorneys for Complainant

BEFORE THE -
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

: CALMEX SPECIAL SERVICES, INC dba

‘In the Matter bf the Statement:of Issues Against: | Case No. 4009

CAL-MEX PHARMACY, , ’
337 Paulin Ave., Suite 1A . STATEMENT OF ISSUES
Calexico, CA 92231 . . '
Respondent.
Complainant alleges:
. PARTIES

1. Virginia Herold (Complainant) brings this Statement of Issues solély in her official
capacity as the Executive Officer of the Board of Pharmacy, Department of Consumer Affairs.

2. Onor about June 25, 2010, the Board of Pharmacy, Department of Consumer Affairs
received an application for a pharmécy permit from Calmex Special Services, Inc., dba Cal-Mex

Pharmacy (Respondent). On or about June 15, 2010, Olugbenga S. Oduyale, President of Cal-

Mex Special Services, Inc. (Cal-Mex); Anna Murillo, Secretary of Cal-Mex; and Oluwatoyin

Oduyale, Cal-Mex Board Member; each certified under penalty of perjury to the truthfulness of
all statements, answers, and representations in the application. Olugbenga S. Oduyale indicated

on the application that he will be the Pharmacist-in-Charge of Cal-Mex Pharmacy.. The Board

denied the application on November 22, 2010.

STATEMENT OF ISSUES CASE NO. 4009




JURISDICTION '

3. This Statement of Issues is brought before the Board of Pharmacy (Board),
Department of Consumer Affairs, under the authority of the following laws. All section
references are to the Business and Professions Code unless otherwise indicated.

4.  Section 4011 ofthe Code provides that the Board shall administer and enforce both
the Pharmacy Law [Bus. & Prof. Code, section 4000 et seq.] and the Uniform Controlled
Substances Act [Health & Safety Code, section 11000 et seq.].
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5. Section 4300 of the Code states, in pertinent part:

(c) The board may refuse a license to any applicant guilty of
unprofessional conduct. The board may, in its sole discretion, issue a probationary
license to any applicant for a license who is guilty of unprofessional conduct and who
has met all other requirements for licensure. The board may issue the license subject

to any terms or conditions not contrary to public policy, including, but not limited to,
the following: '

(1) Medical or psychiatric evaluation.

(2) Continuing medical or psychiatric treatment. -

(3) Restriction of type or circumstances of practice'.

(4) Continuing participation in a board;approved rehabilitation program.
(5) Absteﬁtion from the use of alcohol or drugs.

(6) Random fluid testing for alcohol or drugs.

) Compliance with laws and regulations governing the practice of
pharmacy. .

STATUTORY PROVISIONS

6. Section 475 of the Code states, in pertinent part:

(a) Notwithstanding any other provisions of this code, the provisions of
this division shall govern the denial of licenses on the grounds of:

(1) Knowingly making a false statement of material fact, or knowingly
omitting to state a material fact, in an application for a license.

(2) Conviction of a crime.

(3) Commission of any act involving dishonesty, fraud or deceit with the
intent to substantially benefit himself or another, or substantially injure another.

STATEMENT OF ISSUES CASE NO. 4009
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(4) Commission of any act which, if done by a licentiate of the business
or profession i question, would be grounds for suspension or revocation of license.

7. Section 480 of the Code states, in pertinent part:

(a) A board may deny a license regulated by this code on the grounds
that the applicant has one of the following:

(3)(A) Done any act that if done by a licentiate of the business or
profession in question, would be grounds for suspension or revocation of license.

. Section 4022 states:

Dangerous drug” or “dangerous device” means any drug or device unsafe

,‘for self use in humans or animals, and includes the following:

(a) Any drug that bears the legend: “Caution: féderal law prohibits
dispensing without prescription,” “Rx only,” or words of similar import.

(b) Any device that bears the statement: “Caution: federal law restricts
this device to sale by or on the order of a ,” “Rx only,” or words of
similar import, the blank to be filled in with the designation of the practitioner
licensed to use or order use of the device.

(c) Any other drug or device that by federal or state law.can be lawfully
dispensed only on prescription or furnished pursuant to Section 4006.

9. Section 4059.5 states, in pertinent part:
(a) Except as otherwise provided in this chapter, dangerous drugs or
dangerous devices may only be ordered by an entity licensed by the board and shall -
be delivered to the licensed premises and signed for and received by a pharmacist.

Where a licensee is permitted to operate through a designated representative, the
designated representative shall sign for and receive the delivery.

10.  Section 4076 states, in pertinent part:

(a) A pharmacist shall not dispense any prescription except in a

‘container that meets the requirements of state and federal law and 1s correctly labeled

with all of the following:

(1) Except where the prescriber or the certified nurse-midwife who
functions pursuant to a standardized procedure or protocol described in Section
2746.51, the nurse practitioner who functions pursuant to a standardized procedure
described in Section 2836.1 or protocol, the physician assistant who functions
pursuant to Section 3502.1, the naturopathic doctor who functions pursuant to a
standardized procedure or protocol described in Section 3640.5, or the pharmacist
who functions pursuant to a policy, procedure, or protocol pursuant to either Section
4052.1 or 4052.2 orders otherwise, either the manufacturer's trade name of the drug
or the generic name and the name of the manufacturer. Commonly used abbreviations
may be used. Preparations containing two or more active ingredients may be
identified by the manufacturer's trade name or the commonly used name or the

3
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principal active ingredients.
(2) The directions for the use of the drug.
(3) The name of the patient or patients.

(4) The name of the prescriber or, if applicable, the name of the
certified nurse-midwife who functions pursuant to a standardized procedure or
protocol described in Section 2746.51, the nurse practitioner who functions pursuant
to a standardized procedure described in Section 2836.1 or protocol, the physician
assistant who functions pursuant to Section 3502.1, the naturopathic doctor who
functions pursuant to a standardized procedure or protocol described in Section

- 3640.5, or the pharmacist who functions pursuant to a policy, procedure, or protocol

pursuant to either Section 4052.1 or 4052.2.

(5) The date of issue.

(6) The name and address of the pharmacy, and prescription number or

other means of 1dent1fy1ng the prescription.

(7) The strength of the drug or drugs dispensed.
(8) The quantityk of the drug or drugs dispensed.
(9) The expiration date of the effectiveness of the drug dispensed.

- (10) The condition or purpose for which the drug was prescribed if the

condltlon or purpose is indicated on the prescription. )

(11) (A) Commencing January 1, 2006, the physical descﬂption of the
dispensed medication, including its color, shape, and any identification code that
appears on the tablets or capsules, except as follows:

@) Prescrip’tions dispensed by a veterinarian.
. :
(ii) An exemption from the requirements of this paragraph shall be
granted to a new drug for the first 120 days that the drug is on the market and for the

90 days during which the national reference file has no description on file.

(ii1) Dispensed medications for which no physical description exists in
any commercially available database.

(B) This paragraph applies to outpatient phafmacies only.

(C) The information required by this paragraph may be printed on an
auxiliary labe] that is affixed to the prescription container.

(D) This paragraph shall not become operative if the board, prior to
January 1, 2006, adopts regulations that mandate the same labeling requirements set
forth in this paragraph.
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11. Section 4081 states, in pertinent part:

(a) Allrecords of manufacture and of sale, acquisition, or disposition of
dangerous drugs or dangerous devices shall be at all times during busiriess hours open
to inspection by authorized officers of the law, and shall be preserved for at least
three years from the date of making. A current inventory shall be kept by every
manufacturer, wholesaler, pharmacy, veterinary food animal drug retailer, physician,
dentist, podiatrist, veterinarian, laboratory, clinic, hospital, institution, or
establishment holding a currently valid and unrevoked certificate, license, permit,
registration, or exemption under Division.2 (commencing with Section 1200) of the
Health and Safety Code or under Part 4 (commencing with Section 16000) of

Division 9 of the Welfare and Institutions Code who maintains a stock of dangerous
drugs or dangerous devices.

(b) The owner, officer, and partner of any pharmacy, wholesaler, or
veterinary food animal drug retailer shall be jointly responsible, with the pharmacist

in charge or 1epresentat1ve -in-charge, for maintaining the records and inventory
described in this section. .

12. Section 4125 states:

- (a) Every pharmacy shall establish a quality assurance program that shall, - .

* at a minimum, document medication errors attributable, in whole or in part, to the

pharmacy or its personnel. The purpose of the quality assurance program shall be to
assess errors that occur in the pharmacy in dispensing or furnishing prescription
medications so that the pharmacy may take appropriate action to prevent a recurrence.

(b) Records generated for and maintained as a component of a
pharmacy s ongoing quality assurance program shall be considered peer review
documents and not subject to discovery in any arbitration, civil, or other proceeding,

-except as provided hereafter. That privilege shall not prevent review of a pharmacy's

quality assurance program and records maintained as part of that system by the board
as necessary to protect the public health and safety or if frand is alleged by a
government agency with jurisdiction over the pharmacy. Nothing in this section shall
be construed to prohibit a patient from accessing his or her own prescription records.
Nothing in this section shall affect the discoverability of any records not solely

generated for and maintained as a component of a pharmacy's ongoing quality
assurance program.

(c) This section shall become operative on January 1, 2002.

13, Section 4169 provides in pertinenf part:

(a) A p'erson or entity may not do any of the following:

(1) Purchase, trade, sell, or transfer dangerous drugs of dangerous

devices at wholesale with a person or entity that is not licensed with the board as a
wholesaler or pharmacy.

(3) Purchase, trade, sell, or transfer dangerous drugs that the person
knew or reasonably should have known were misbranded, as defined in Section
111335 of the Health and Safety Code
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(5) Fail to maintain records of the acquisition or disposition of
dangerous drugs or dangerous devices for at least three years.

14. Section 4301 of the Code states, in pertinent part:

The board shall take action against any holder of a license who is guilty
of unprofessional conduct or whose license has been procured by fraud or

misrepresentation or issued by mistake. Unprofessmnal conduct shall include, butis
not limited to, any of the following:

(0) Violating or attempting to violate, directly or indirectly, or assisting
~ in or abetting the violation of or conspiring to violate any provision or term of this
chapter or of the applicable federal and state laws and regulations governing

pharmacy, including regulations established by the board or by any other state or
federal regulatory agency.

15. Section 4332 of the Code states:

Any person who fails; neglects, or refuses to maintain the records
required by Section 4081 or who, when called upon by an authorized officer or a
member of the board, fails, neglects, or refuses to produce or provide the records

within a reasonable time, or who willfully produces or furnishes records that are false,
is guilty of a mlsdemeanor

REGULATIONS'

16.  Section 1711 of the California Code of Regulations, Title 16, (CCR) states, in
pertinent part:

(a) Each pharmacy shall establish or part101pate In an established quahty
assurance program which documents and assesses medication errors to determine

cause and an appropriate response as part of a mission to improve the quality of
pharmacy service and prevent errors.

17.  Section 1718 of the California Code of Regulations, Title 16 (CCR) states:

The controlled substances inventories required by Title 21, CFR, Section

1304 shall be available for inspection upon request for at least 3 years after the date of
the inventory.

18.  Section 1769 of the California Code of Regulations, Title 16, (CCR) states, in

pertinent part:

(2) When considering the denial of a facility or personal license under
Section 480 of the Business and Professions Code, the board, in evaluating the

rehabilitation of the applicant and his present ehg1b1hty for licensing or registration, -
will consider the following criteria:
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(1) The nature and severity of the act(s) or offense(s) under consideration
as grounds for denial.

(2) Evidence of any act(s) committed subsequent to the act(s) or crime(s)

under consideration as grounds for denial under Section 480 of the Business and
Professions Code.

(3) The time that has elapsed since commission of the act(s) or crime(s)
referred to in subdivision (1) or (2).

(4) Whether the applicant has complied with any terms of parole,
probation, restitution or any other sanctions lawfully imposed against the applicant.

(5) Evidence, if any, of rehabilitation submitted by the applicant.

19.  Section 1304.04 of the Code of Federal Regulations, Title 21, (CFR) sets forth the

DEA requirements for the maintenance and inventories of controlled substances and states, in

pertnent part:

(2) Except as provided in paragraphs (a)(1) and (2)(2) of this section,
every inventory and other records required to be kept under this part must be kept by
the registrant and be available, for at least 2 years from the date of such inventory or
records, for inspection and copying by authorized employees of the Administration.

20. Section 1304.11 of the Code of Federal Regulations, Title 21, (CFR) sets forth the

DEA inventory requlrements for controlled substances and states, in pertinent pait:

111
iy
111
17

(a) General requirements. Each inventory shall contain a complete and
accurate record of all controlled substances on hand on the date the inventory is
taken, and shall be maintained in written, typewritten, or printed form at the
registered location. An inventory taken by use of an oral recording device must be
promptly transcribed. Controlled substances shall be deemed to be “on hand” if they
are in the possession of or under the control of the registrant, including substances

returned by a customer, ordered by a customer but not yet invoiced, stored in a

warehouse on behalf of the registrant, and substances in the possession of employees
of the registrant and intended for distribution as complimentary samples. A separate
inventory shall be made for each registered location and each independent activity
registered, except as provided in paragraph (e)(4) of this section. In the event
controlled substances in the possession or under the control of the registrant are
stored at a location for which he/she is not registered, the substances shall be included
in the inventory of the registered location to which they are subject to control or to
which the person possessing the substance is responsible. The inventory may be taken

either as of opening of business or as of the close of business on the inventory date
and it shall be indicated on the inventory.
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COST RECOVERY

21. Section 125.3 of the Code states, 1n pertinent part, that the Board may request the
administrative law judge to direct a‘ licentiate found to have committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case.

DRUGS

22. Floxin is a dangerous drug pursuént to Business and Professions Code section 4022.

23. Levaquin is a dangerous drug pursuant to Business and Professions Code section
4022.

| 24, Naproxen is a dangerous drug pursuant to Business and Professions Code section |
4022. - |

25.  Viagra is a dangerous drug pursuant to Business and Professions Code section 4022.

26. Vicodin, a brand name for hydrocodone, is a Schedule III controlled substance as
desigﬁated by Health and Safety Code section 1105 6(6)(4), and is a dangerous drug pursuant to
Business and Professions Code section 4022. -

27. Xanax, a brand name for alprazolam, is a Schedule IV controlled substance as
designated by Health and Safety Code section 11057(d)(1), and is a dangerous drug pursuant to‘
Business and Professions Code section 4022.

FACTS

28. The President of Respbndent Cal-Mex, Olugbenga Solomon Oduyalg, isa Hcensed
pharmacist. On or about August 8, 1989, the Board of Pharmacy issued original pharmacist
license number RPH 42719 to Olugbenga Solomon Oduyale. The 1ic§nse will exﬁire on October
31, 2012, unless renewed. N . .

29.  From approximately March of 1997 until approximately J anuary of 2003, Olugbenga
Solomon Oduyale worked as the Pharmacist-in-Charge at Rite-Aid Pharmacy in Calexico,
California (Calexico Rite-Aid.) -

30.  On or about Deéember 31, 2002, just after midnight, Olugbenga Solomon Oduyale

was observed by a California Highway Patrol (CHP) Officer driving erratically, drifting across

8
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lanes of traffic. The Officer pulled Olugbenga Solomon Oduyale over and observed a wooden
billyclub and two brown prescription bottles without prescription labels on them in his car.

Olugbenga Solomon Oduyale was in possession of the controlled substances Vicodin and Xanax

illegally without a valid prescription and the controlled substances were in containers without

proper labeling. Olugbenga Solomon Oduyale was arrested for possession of controlled
substances and a dangeroﬁs Weapon.

31. Once Olugbenga Solomon Oduyale was arrested, the officer searched Olugbenga
Solomon Odliyale and found more prescription medicines which were identified as Viagra,
Floxin, Naproxen, and Levaquin. Oiugbenga.Solomon Oduyale also had $968.00 in cash in his
pocket and §$3,734.00 in cash in the trunk of his car.}

32.  From approximately January of 2003 im;il approximately March of 2005, Olugbenga
Solomon Oduyale worked as the Pharmacist-in-Charge at Palo Verde Hospital Pharmacy (PVH -
Pharmaby) in Blythe, California. : _ :

33.  On or about March 11, 2004, the Board conducted an inspection of PVH Pharmacy.
The inspection revealed that Olugbenga' Solomon Oduyale failed to keep accurate and complete
records of the acquisition and disposition of controlled substances at PVH Pharmacy. Olugbenga
Solomon Oduyale did not have a written quality assurance program at PVH Pharmacy.
Olugbenga Solomon Oduyale did not have a Drug Enforcement Agency (DEA) Inventory at the
PVH Pharmacy. Most drug deliveries at PVH Pharmacy were received and signed for by non-
pharmacists. As Pharmacist-in-Charge, Olugbenga Solomon Oduyale should not have permitted
non-pharmacists to accept drug deliveries. _ |

34, On or about April 29, 2005, Accusatibn Case No. 2733 was filed before the Board
against Olugbenga Solomon Oduyale. A copy of Accusation Case No. 2733 is attached hereto as
Exhibit 1 and is incorporatéd by reference.

35. Fbllowing a hearing on February 6, 7,‘ and 8, 2006, in Accusation Case No. 2733, a
decision was rendered against Olugbenga Solomon Oduyale revoking his pharmacist’s license,-

with the revocation stayed and probation imposed for three years on terms and conditions. The

~ decision was to become effective on August 31, 2006, but Olugbenga Solomon Oduyale filed a

9
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Petition for Reconsideration. The Board granted reconsideration solely on a condition of
probation concerning supervision. The Board rendered a decision after reconsideration allowing
Olugbenga Solomon Oduyale to supervise ancillary personnel, including registered pharmacy
technicians. The decision became effective on December 21, 2006. The three year probationary
term was completed on December 20, 2009. The decision was rendered imposing discipline fof
the following violations based upon the facts set forth 1n paragraphs 29 through 33 above:

a. | Dispensing prescription drugs in containers not labeled as legally required;

b.  Failure to provide records of filled prescriptions at PVH Pharmacy and all re_cords
required for inspection by the Board’s mspector;

c.  Failure to have all records of sale, acquisition, or disposition of dan.gerous drugs open
to inspection by the Board inspector at all times during business hours;

d.  Failure to have a quality assurance program in place at PVH Pharmacy when

inspected on March 11, 2004;

e.  Failure to have an accurate and complete written DEA inventory at PYH when

inspected on March 11, 2004; and

f As Pharmacist-in-Charge, regularly allowing non-pharmacists to receive and sign for

drug delivers made to PVH Pharmacy.

FIRST CAUSE FOR DENIAL OF APPLICATION
(Unprofessional Conduct — Dispensing Dangerous Dfugs Without Labeling)
36. Respondent's application is subject to denial under Code sections 4300 (c) and 4301
(oj for violation of section 4076 (a) in that Olugbenga Solomon Oduyale dispensed prescription
drugs (dangerous drugs) in containers not labeled as legally required, as set forth above in
paragraphs 28 to 35.’ | |
SECOND CAUSE FOR DENIAL OF APPLICATION
(Unprofessional Conduct — Failure to Provide Records)
37. Respondent's application is subject to denial under Code sections 4300 (c) and 4301
(o) for violation of sections 4081 and 4332 in that Olugbenga Solomon Oduyale failed to provide

to the Board’s inspector records of all filled prescriptions at the PVH Pharmacy and all required

10
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records duﬁng the inspection on or about March 11, 2004 and for a reasonable time thereafter
when requested by the Board inspector, as set forth above in paragraphs 28 to 35.
THIRD CAUSE FOR DENIAL OF APPLICATION

(Unprofessional Conduct — Failure to Maintain Accurate Records and
~ Complete Accountability of Inventory)

38. Respondent's application is subject to denial under Code sections 4300 (c) and 4301
(o) for violation of section 4081 as wellk as CCR section 1718 in that Olugbenga Solomon
Oduyale failed to have all records of sale, acquisition, or disposition of dangerous drugs. open to
inspection.by the Boatd inspector at all times during business hours at PVH Pharmacy, including
complete accountability for all inventory, as set forth aboye in paragraphs 28 to 35.
FOURTH CAUSE FOR DENIAL OF APPLICATION
(Unproféssional Conduct — Failure to Implement Quality Assurance Program)
39. Respondent's application is éubjec,t to denial under Code sections 4300 (c) and 4301
(o) for violation of section 4125 as well as CCR section 1711 in that Olgbenga Solomon
Oduyale failed to have a quality assurance program in place at PVH Pﬁarrnacy when inspected on
or about March 11, 2004, as set forth ébove in paragraphs 28 to 35.
,’ | FIFTH CAUSE FOR DENJAL OF APPLICATION
(Uﬁprofessionai anduct — Failure to Maintain DEA Inventory)
40, Respbndent's application is subject to denial under Code sections 4300 (c) and 4301
(o) for violation of CCR section 1718 and CFR sections 1304.04 and 1304.11 in that Olugbenga
Solomon dduyale failed to hav_e an accurate and‘ complete written or printed DEA Inventory at

PVH Pharmacy when inspected on or about March 11, 2004, as set forth above in paragraphs 28 -
to 35.

111
111
111
Iy
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SIXTH CAUSE FOR DENIAL OF APPLICATION

(Unprofessional Conduct — Aﬂowihg Non-Pharmacists to Receive Drug Purchases)

41. Respondent's application is subject to denial under Code sections 4300 (c) and 4301
(o) for violation of section 4059.5(a) in that as Pharmacist-in-Charge at PVH Pharmacy,
Olugbenga Solomon Oduyale regularly allowed non-pharmacists to receive and sign for drug
deliveries made to PVH Pharmacy, as set forth above in paragraphs 28 to 35.

SEVENTH CAUSE FOR DENIAL OF APPLICATION
(Acts if Done by Licentiate are Grounds for Discipline)

42; Respondent's application is subject to denial under Code sections 480(2)(3)(A) in that
Olﬁgb.enga Solomon Oduyale has done acts that if done by.a licentiate would be grounds for
suspension or revocation of his license, when Olugbenga Solomon Oduyale dispensed
prescription drugs (dangerous drugs) in containers not labeled as legally required in violation of
section 4076(a); faﬂed to provide to the Board’s inspector records of all ﬁlled prescriptions at the |
PVH Pharmacy and all required recbrds during the inspectién on or about March 11, 2004 and for
a reasonable time thereafter when requested by the Board inspector in violation of sections 4081
and 4332; failed to have all records of sale, acquisition, or disposition of dangerous drugs open to
inspection by the Board inspector at ail times during busine;ss hours at PVH Pharmac_y, including
complete accountability for all inventory, in violation of section 4081 as well as CCR section
1718; failéd to have a quality assurance program in place at PVH Pharmacy when inspected on or
about March 11, 2004 in violation of section 4125 as well as CCR section 1711; failed to have an
accurate and complete written or printed DEA Inventory at PVH Pharmacy when inspected on or
about March 11, 2004 in violation of CCR section 1718 and CRF sections 1304.04 and 1304.121;
and regularly allowed non-pharmacists to receive and sign for drug deliveries ;nade to PVH

Pharmacy in violation of Code section 4059.5(a), as set forth above in paragraphs 28 to 35.
/11

117
/17
/17
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PRAYER
WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,

and that following the hearing, the Board of Pharmacy issue a decision:

1. Denying the application of Calmex Special Services, Inc. dba Cal-Mex Pharmacy for

A

2. Taking such other and further aotiO}as deemed necessary and proper.

DATED: 5//0/// </V1 .;/m,;a J_AJ%/
VIRGIN

HEROLD '
Executive Qfficer

Board o armacy

Department of Consumer Affairs
State of California

Complainant

a pharmacy permit. '

SD2011800135
80480215.doc
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 ACCUSATION CASE NO. 2733
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BILL LOCKYER. :ﬁ\ll()l'l')t'_\-‘ Generyl .
of the State of Culiformiy
SUSAN FITZGERALD, Ste By }
Deputy Attorney Genera)
California Department of Jugtice
110 West "A" Streel, Suite 19 00
San Diego, CA 92710

Noo 112278

PO Box 8520606

San Diego, CA 92186-5206
Telephone: (619)645-2006
Fucsimile: (619) 645-20061

Atomeys for Complainan

BEFORE THE
BOARD OF PHARMA CY 4
DEPARTMENT OF CONSUMER AFFAj RS
STATE OF CALIRORNIA
In the Matter of the Accusation A gainst; Case No. 2733
OLUGBENGA SOLOMON ODUYALE, RPH :
2209E27th St ' : : ACCUSATION -
Yuma, AZ 85365 . o '

Ori ginal Pharmacist License No. RPH 42719

Respondent,

- . ] - ’ .

Complainant ulleyes;

PARTIES

1. Patricia F. Hurrig (Compluinant) b

1ciud

rings this Accusation solel ¥ m her off

capacily as the Execulive Officer of the Board of Phurmucy, Department of Consumer Affuirs,
2, On or about August 8, 1989 (he Board of Pharmacy issued Original Pharmacisy

License Number RiH 427 210 Olugbenga Solomon Oduyale, 11214 (Respondent). The Ortginal
Phurmuacist License was 1 full foree und effect at ull times relevant 1o the charges brought herein

and wil) expire on October 371, 2000, unless renewed.

JURISDICTION

—— L Iy

3 This Accusation ig brought before the Board of Ph armacy (Board). Department of

Consumer Affairs, under the authority of (he following sections of the California Business &
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1 I professions Code:
2 A Section 4301 ol the Code stutes:

"The board shull tke action ugainst any holder of a license wiho is

4 auilty of unprofessional conduct or whose liAcun.sc' has been procured

5 by fraud or misrepresentation or issued by nistake. Unprofessional

I8 conduct shall include, but s not limited 1o, any of the follow ing:

g “(f) The commission of any act mvolving moral turpitude, dishonesty,

9 fraud, deceit, or corruption, whether the act 1s committed in the course of relations us 4
10

licensee or otherwise, and whether the acl is & felony or misdemeanor or not.

11 Yo

12 "(3) The violation of any of the statufes of this state or of the United States regulating

13 controlled substances and dangerous drugs.

14 "

15 "(0) Violating or attempting to violate, directly or indirect] ;yf, or assisting in or E\beﬁing the

16 violation of or conspiring to violate any provision or term of this chapter or of the

17 applicable federal and state Jaws and regulations govermng, pharmacy, including

18 regulabions established By the board,

19 (g) Engaging in any conduct tht subverts or attempts Lo subverl an investigation of the
20 Bovurd. |

21 mo

0 B. Section 4059 o‘fﬂw Code stales. in pertinent part, thal a person may nol »h-“'ﬂ"S\'.\

23 0 any dan gmb us drug except upon the prescription of a physician, dcnlisp podiatrist. optometrist,

240 or velerinarian,

25 . Section 4039.5 stules 10 perlinent part:

20 ") Except s otherwise provided in this chapier. dangeraus drugs or dangerous devices

27 may only be ordered by an entily licensed by the board and must be delivered io the licensed

2%

premises and siuned Tor and received by the pharmacist-in-charge or i his or her absence.
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another pharmacist designed by the pharmacist-in-churue. Where o licensee is permiticd 10

pperate throuulh an exemplee. the exemplee may sien for and receive the delivery.

D. Seclion 4060 of the Code states:

"No person shall possess uny controlled substance. except that fumished Lo a

person upon the preseription of a physician, dentist, podiabrist, or veterinarian,

or furnished pursuahl 104 dr»ug, order issued by u cerlified nurse-midwile
pursuant 1o Section 2740.57, a nurse practiioner pursuant 1o Section 2836.1,
or a physician ussistunt pursuant 1o Section 3502.1. This section shall not
apply 1o the possession of any controlled substunce by & manulacturer,
\‘»\'ho]esa] er, pharmacy, physician, podiulrist, dentist, veterinarian, cerlified
nurse-midwife, nurse practitioner, or physician assistant, when in stock in

containers correctly labeled with the name and address of the supplier or

producer.

"Nothing in this section authorizes a certified nurse-midwife, & nurse practitioner,

or a physician assistant to order Wis or her own stock of dangerous drugs and dévices.”
E. Section 4076 of the Cade states in pertinent part:

n(,d

) A pharmacist shall not dispense any preseription excepl in a container that

meels the requirements of state und federal Javw and is correctly labeled with all of the

following. ..

=, Section 4332 stulus:

Y Any person who fails, neglects. or refuses 1o maintain the records required by Section

4081 or who, when called upon by an suthorized officer or memboer of the board, fails. neglects.

or refuged o produce the records within a reasonable time. or who willfully produces or furnishes
records that are false. is guilty of a'misdemeanor.”

. Section 4125 states in pertinent part:

"(a) Every pharmuacy shall establish a quality assurance prowram that shall, at u



http:rcasu\lLlb.le

9
10

16

pinimum. docurmnent medication errors atiributable, i whole or in part, 1o the pharmacy or its
pcrson.lznc]. The purpose of the guality assurance program shall be 1o ussess errors that oceur in
the pharmacy in dispensing or [ urnishing prcsm'ipl.icm medications so Ut the pharmacy may ke
appropriale aclion 1o prevent a recurrence. - |

] i

H. Section 1253 of the Cade provides, in perinent parl, that the Board may request
] . yrey

he administrative law judue Lo direct a licentiate found 1o have committed o violation or
violations of the licensing act 1o pay o sum not to exceed the reasonable costy of the investigation
and enforcement of the case.

4, This. Accusation is also brought under the authority of the following sections of

the Califorma Heulth & Safety Code (H&S Code):

A. Hé&:S Code section 17171 states that “[njo person shall prescribe, administer,

or furnish a controlled substance excepl under the conditions and in the manner
provided in this division.”

B. H&S Code section 11173 states in perlinent part:

“(a) No person shall obtain or atlempt o obtain controlled substances, or
procure or attempt lo procure the administration of or prescription for controlled

substances, (1) by fraud, deceit, misrepresentation, o7 subterfuge.

X3 L}

C.

M&S Code seelion 17350(a) states that it is ilegal 1o possess narcolic Schedule )
controlled subslunces ot any narcotic drugs in Schedules 1, 11, IV orV withou! u Jegitimate

preseription,

D. H&S Code section 11352(a) states in pertinent part that itis ilegal to bansport.
sel, furnish. administer. give away or attempt lo do any of those things with regpect Lo any
nareotic controlled substances unless upon a legitimate writlen presciption.

E.

&S Code section 11377(a) states in pertinent parrt that itis illegal to possess any

non-narcatic controlled substance without a legitimate prescripyon.
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F. HE&S Code section 17 5790a) stales in pertinent part th'm s illegal w transport,
sell. Turnish, administer, give away or attemp! 10 do any of those thingg with respect t any non-
narcotic controlled substances unlese upon a legitimate preseriplion,
5. This Accusation is also brough! under the authority of he following sections of

Tide 16, California Code of Regulations (CCR):

A. seetion 1717 establishes the requirements for u phicr acy’s quality assurance

Program.
B, Section 1718 states:

“Current Invenlory® as used in Sections 408 and 4332 of the Business and Professions
Code shall be considered to include complete accowntability for ull dan gesous drugs
handled by every licensee enumerated in Section s 4081 and 4332, The controlled

substances inventories required by Title 2] , CFR, Section 1304 shall be av ailable for

mspection upon request for at least 3 years afler the d

ate of the inventory.”
6.

This Accusation also refers to Title 21, Code of Federa) Regulation, section 1304 -
et seq. which provides the DEA requirements concerning controlled substance record

keeping/inventores.

DRUGS

7. The following are all dangerous drugs, pursuant Lo Business & Professions
Code section 4022 and are also controlled substances, if so identified below: _

A, “Oxyeonting” a brand name Tor oy yeodone, is a Schedule 11 controlled substance

under H&S Code section 1) DA5(b)T)NY;

B. Hydrocodone, a narcotic druy, with ucelaminopheny 5/500 my, o brand name for
which i's_ "\’icbdin,” 15 4 Schedule 111 controlled su bstance under H&S Code
section 1 0S0(e)(4):

C. Depo-testosterone is a male hormone and is a Schedule 111 controled Substance
under H&S C.odr; suclion 1 7()5(')(_'!',)(3(’));

D.

CHetalar a brand name for ketamine, 15 a Schedule 1 controlled substunce under

HES Code section 173 D3002):
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1 E. “\Vicodin ES. o brand name Tor hydrocodone 7.5 my with APAP. is a Schedule
3'- 11 conuolled substance under .H_&;S Code section 130306(e)(4);

2 F “Tylenol w/Caodeine,” a brand name for /-\_lJ,ﬁi\JJ wilh codeine. is a Schedule ]

4 controlled substance under H&S Code section 11050(e)(2);

5 G “Xanux,” a brand name for a}]prz\z,olum;js a Schedule 1V comr&l]cd substalice

G under H&S Code section 17057(d)(1);

7 H. | “Alivan,” a brand name {or Jorazepam, is 1 Schedule 1V controlled substance

g under H&S Code section | _](.)57((1_)(1 6);

9 ! “luminal,” d brand ﬁame for phenobarbital, 1s & Schedule 1V (‘,C)HII'L)H(‘;C\.SU\ stunce
]0 undér.l—i&S Code section 11057(d)(26);
1] “Phenergan w/Codeine,” a brand name or promethazine with codeine, is @
12 Schedule V controlled substance under H&S Code section 11058( c)(1y;
13 K. “Soma” 1s a dangerous drug L'mder Pusiness & Professions Code section 4022;
14 L “Lupron” is a dangerous drug under Business & Professions Code section 4022,
15 M. - “Epogen” is a dangerous drug under Business & Professions Code section 4022,
16 N “Viagra™ is a dangerous drug under Business & iP'J'O'f essions Code section 4022,
117 0. “Napl"osynk” 15 @ dm'\gerou-s drug under Business & Professions Code section 4022,
1% P “Levaquin® is a dangerous d‘fug under Business & Professions Code section 4022,
19 Q. “Floxin” is a dangerous drug under Business & Professions Code section 4022,
20 CH A_RGT’LS AND /-\'Li_,[‘l(;l ATTONS REE 2002 INCIDENT
21 | 8. On or aboul December 37, 2002, Respondent was svm'ppcd by the California
220 Highway Patrol while driving on Inlerstate 8. He was Tound to have in his possession und control
23 || two amber. unlabeled drug prescription botlles, ane of which he indicated contained "Vicodin®

240 and e other "Xanax” both fora "Mrs. Robinson.” When the Miehway puer()\mm'l noted o \"cll'l\ul.\:’
25 | of different pills in the container Respondent identified us having >Nanax in it Respondent then
26 || also said that it contained, additionally, Viagra, an antibiotic, and Clariun. In fact. the bollles

27 'v‘omail‘\ed_\f’icodin in one bottle and 'f>; anan mixed with Viagra, Floxin, Naproxin and 25

20 |

unidentified pills in the other.
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) A further search tncovered the Jollowing:

* an amber unlabeled preseripuon container with 1615 Viagra tablets;

* a sealed bottle of Viagra; ’

": 2 white bottles containing 94 and 100 Naprozen tablets;

¥ an amber preseription container labeled only "Levaguin® with 3 ]Sj]]é'

i a silver-foil wrapped card containing & unidentified pills;

* a gold-Toil wrapped card containing 4 unidentified white pills;

* murscellancous pills in Respondent’s pocket: 4 Viagra, 2 Nuproxen, 1 Floxin, und

one unidentified pill;

* $4,702.00 1 cash. $968.00 i Respondent’s pocket.

10. Respondem could not produce any preseriptions for any drugs for "Mrs
Robinson."

11.  Respondent was arrested and '»‘]\4'11'&11(1126(1," after which he t01d the hi ghw c{y
patrolman that the Vicodin was for a "Don Brenizer" and the Xanax for "Mrs. Robinson.”

12 Respondent’s ﬁwen—emp]‘oye]g Rite-Aid Pharmacy #5675 in Calexico, California,

did not know Respondent had taken any of the above drugs.

13, Respondent admitled that he was taking the Levaguin himself and did not have a
prescription for it

14, Onor about December 30, 2002, Respondent fraudulently created a preseription

for Donald Brenizer for 30 tablets of hydrocodone with APAP 5/500 mg. using the name of a

doctor in the area. That doctor knew nothing of the preseription and had never treated Donald

Bremzer.
FIRST CAUSE FOR DISCIP)INT
© (Unprofessional Conducel: Hegal Possession of Vieodin)
15,

Fespondent is subject Lo disciplinary action under section 4301(0) in conjunction
vith section 4000 and, separately. under section 4301()) in conjunction with &b Code section
1135000, in that he iHeeallv possessed hvdrocodone with AR AP, ws more particularly alleged in

parigraphs 8-14 above and incovporated herem by reference.


http:4,702.00
http:lllcorporale.cl
http:l3reniz.er
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SECOND CAUSE FOR DISCIPLINFE

(Unprofessional Conducts THegal Possession ol Xunax)

1o, Respondent is subject to disciplinary action under section 4301(o) in conjunction
with seetion 40060 and. separately, under section 4301(1) in conjunction with H&S Code section
ssed Xanx. us more parlicularly alleged in paragraphs 8-]-4

above and incorporated herein by reference.

THIRD CAUSE FOR DISCIPILINE

(Unprofessional Conducet: egal Preseribing or Furnishing of Controlled Substances)

17. Respondent is subject 1o disciplinary action under section 4301(3) in conjunction
with H&S Code section ] ]]7] in that he iilcgally prescribed and/or furnished hydrocodone with
AP AP and Xanax in violation of the California Heulth & Safety Code, as more particu\mi'ly

alleged in paragraphs 8-14 above and incorporated herein by reference.

FOURTH CAUSE FOR DISCIPLINE

(Unprofessional Conduct: Act of Moral Turpitude, Dishonesty,
Fraund, Deceit, or Corruption)

Q
Q.

Respondent is subject to disciplinary action under section 4301(f) for acts of
moral turpitude, dishonesty, fraud, deceit; or corruption, as more particularly alleged in

paragraphs 8-14 above and incorporated herein by reference.

FIFTH CAUSE FOR DISCIPLINE

(Unprofessional Conduct: Oblaining Controlled Substances by
Traud, Deceit; Misrepresentation or Subterfuge)

19, Respondent is subject Lo disciplinary aelion under section 4301(1) in conjunction

with F&S Code section 11173() in that he oblained hydrocodone with APAJ and Xanax by
Traud, deceil. misrepresentation or sublerfuge, as more particularly alleged i paragraphs 8-14

above and incorporated herein by reference.

I
it
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SINTH CAUSE FOR DISCIPLINE

(Unprofessional Conducet: J‘Hugn] Transporting of Generie Vicodin)
20. Respondent is subject 1o disciplinary action under section 4301()) in conjunction
with H&S Code section 11352(a) in that he bransponed generic Vicodin without o legitimate
pres (.;Ti plion, as more ]U'clJ'l'L?CLI]'L-\l']y allcglcd in paragraphs 5-14 above and imeorporated 1"101'&11 by

relerence.

SEVENTH CAUSE FOR DISCIPLINE

(Unprofessional Conduct: Hlegal Transporting of Xanax)
21, Respondenl is subject to disciplinary action under section 4301()) in conjunction
witlh H&S Code section 11379(a) in that he transporled Xanax withoul a legitimate prescription,

as naore particularly alleged in paragraphs 6-14 above and incorporated herein by reference.

EIGHTH CA‘;USE FOR DISCIPLINE .
(Unprofessional Conduct: Furnishing Dangerous Drugs to Onesell W/O Prescription)
22, Respondent 1s subject to disbip].inary action under section 4301(0) in conjunction
with section 4059 in that he fm‘ni.shc.:d himself Levaquin, \} jagra, Napmxen,'and Floxin without a -
prescription, as more particwlarly alleged in paragraphs 8-14 above and incorporated herein by

reference,

NINTH CAUSE FOR DISCIPLINE

(Unprofessional Conduct: Dispensing Dangerous Drugs Without Labeling)

23, tespondent is subject Lo disciplinary action under section 4301 (o) in conjunction
with scetion 4070 inthat he dispensed preseription drugs in containers nol labeled at all or not

lab esled us legally required, as more particularly alleged in paragreaphs 8-14 above und

Incorporated herein by reference.

CHARGES AND ALLEGATIONS RTE 2004 PHARMACY INSPECTION/AUDIT
24,

C ATl times relevant o the charges and allegations below and since Junuary 13
2003, Respondent has been the pharmacisi-in-charge (P1C) of the hospital pharmacy at Palo
Verde Hospital in Blythe, Californiu.

‘i
s
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In March 11, 2004, a Board inspector performed an ingpeciion of Falo Verde

Hospital pharmacy. Numerous violations were uncovered.

TENTH CaAUSE FOR DISCIPLINE

(Unprofessional Conducet: Failure o Provide Records)

20. Respondent is subject 1o disciplinary action under section 4301(0) in conjunclion

with 4332 for failure o provide, or timely provide records to the Board’s inspector, us more
particular alleged below:

A. During the inspection and for a reusonable time thereafler, Respondent PIC failed

1o provide certain invoices for APAP/codeine, carisoprodol, lorazepam, promethuzine/codeine,
and Vicodin ES when requested by the inspector.

B. During the inspeclion and for a reasonable time thereafler, Respondent PIC failed

to provide accurate and complete dispensing records of dangerous drugs when requested by the

inspector.
ELEVENTH CAUSE FOR DISCIPLINE
(Unprofessional Conduct: Failure to Maintain Accurate Records
and Complete Accountability of Invenrtory)
a7

Respondent is subject to disciplinary action under section 4301(o) in conj unction
with 4081(a) and (b) as well as CCR §1718 {or T ailure 1o muintain accurate records and complete
accountability of inventory, as more particular alleged below: -

Respondent failed o maintain accurate records of acquisition and dis1z>os.i\.iurn o’l'v
conbrolled substances ai Pulo Verde hospital, including complete accountability for all inventory

during o specific audit period Tor carisoprodol, Jorazepam and phenobarbital,

TWELFTH CAUSE FOR DISCIPLLINE

(Unprofessional Conducl: Failure W Implement Quality Assurance Program)
Ly Respondent is subject o disciplinary action under section 4307(o) in conjunction

with 4125 and CCR §1711 in that on March 11, 2004, Respondent did not have @ quality -
assurance program in place at Palo Verde hospital, us required by law.

ii!
oy
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THIRTEENTH CaUSE FOR DISCIPIINE

{Unprofessional Conduct: Failure to Muaintain DEA Inventory)
29, Respondent is subject Lo disciplinary action under section 4301 (0) in conjunction

with CCR §1718 and -CFR §1304 et seq. in that on Mmdl P, 2004, Respondent did not have a

DEA Inventory al Palo Verde hospital. A perpetual inventory maintained by the hospital did not

meet the requirements of @ DEA inventory and was inaccurate

FOURTEENTH CAUSE FOR DISCIPLINE

(Unprofessional Conduct: Allowing Non-Pharmacists to Receive Drug Purchases)

30. Respondentis subject to disciphinary action under section 4301(0) in conjunction

with section 4059.5(a) in that while P1C of Palo Verde hospital pharmucy he repeatedly allowed

non-pharmacists to receive drug purchases.

FI“TEENTH CAUSE FOR DISCIPLINE

(Unpioiessmnal Conduct: L\u of Moral Turpitude, sthonast\'
Fraud, Dreceit, or Corruption)

31

Respondent is spbject 1o disciplinary action under section 4301(f) f or cﬁshonesiy

in that on or about March 11, 2004 Respondent knowingly falsely stated to the Board’s inspectos
that on\)f pharmacists received drug ae\i\' eries al Palo Verde hospital. In fact, only about 15%, of
the deliveries between J anuary 13,2003 and March 11, 2004 were received by Respondent 61

another pharmacist,

SINTEENTH CAUSE FOR MSCIPIINE

(Unprofessional Conducet: Attempting to Subverta Board Investigation)

kY

Ruespondent is subject to disciplinary action underscetion 4301(y) for altlempting
o subvert o Board investivation. as more parlicularly alleged above m paragraph 37, which is

incorporated here by reference.
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WHEREFORE, Complainant requests that u hear g be held an the miaers herein

alleged, and tat following the heari ny, the Bourd of Pharmacy iss e 4 decision:
. Revoking or suspending Orivinal Pharmiucist Licenge N umber RIPH 4277 Y, issued
- ,

o Olugbenga Solomon Oduy ale. P H:

2. Ordering (_)lugbu';gu Solomon Oduyale, JKPH (o Py the Board of Pharmacy the
reasondble m%s of the nvestigation and enforcement of this Case, pursuant 10 Business and

J%ofusmnt ( ode seetion 1254

3. Tuaking such other and further uction

s deemed nec.essary
DATED: a4 /ps

and proper.

fj J' g/"‘/tfzr'% T.J{ rg’ o
PATRICIAF, HARRIS

Executive Officer
Bouard of Phar ‘macy

Department of Consumer A<€Fa airs
State of California

Compluinant
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