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Attorney General of California
ALFREDO.TERRAZAS
Senior Assistant-Attorney General
JAMES M. LEDAKIS o
Supervising Deputy Attorney General
State Bar No. 132645
110 West "A" Street, Suite- 1100 -
San Diego, ‘CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
‘Telephone:: (619) 645-2105
Facsimile: (619) 645-2061
Attorneys for. Complainant

" BEFORETHE
. __._ __ BOARD OF PHARMACY .
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter 6f‘,th‘e Accusation Aga'inst:' Case No. 4075°

LILLIAN D. GARCIA
12802 Pearce Street : :
Garden Grove, CA 92643 , |ACCUSATION

Pharmacy Technician Registration
No. TCH 12732

Responderit.

Complé;inaﬁt alleges: -
| PARTIES

1 V1rg1n1a Herold (Complainant) brings this Accusation solély in her official capacity
as the EXecut:iVe-Ofﬁcerbf the Board of 'Pharma‘cy, Department of Consumer Affairs. -

2 On orabout April 28, 1994-, the Board of Pharmacy issued Pharmacy Technician
Registration ‘;\Iurﬁber TCH 12732 to Lillian D. Garcia (Respondent). The Pharmacy Technician
Registration was in full force-and effect at all times relevant to thé charges brought'heréin and
will-e_x?"ire on November 30, 2011, ﬁnles’,_s renewed.
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JURISDICTION

3 Tlrus Accusation is brought before the Board of Pharmacy (Board), Department of
Consumer Affa1rs ‘under the authority of the following laws. All section references are to the
Business and Professions Code tmless otherwise indicated. .

4,  ‘Section 4300(a) of the Code states'that “[e]very license issued may be suspended or

| revoked.”

'5;. Sectlon 118, subdivision'(b), of the ¢ Code provides that the suspension, expiration,

-surrender or cancellatlon ofa hcense shall riot deptive the’Board of jurisdiction to proceed with g |

d1s<>1p11nary actlon during the period within which-the license may be renewed, restored, reissued

STATUTORY AND REGULATORY PROVISIONS

6 S'ection 482 of the Code states:

Each board under the provzsxons of this code shall develop-ctiteria to evaluate
ithe rehab1htat10n of'a person when:

(a) Considering: the denial .of a license by the board under Section 480;.0r
(b) Considering suspension or revocatlon of'a license under Section 490.

Each board shall take into-accotint all compégtent evidence of rehiabilitation
furnished by the-applicant or licensee.

T, - »Se_ctlon.490 of the Code provides; in pertinent part, that a board lﬁ'ay suspend or

revoke a license on the ground that the licensee has been convicted of a crime substantially

related to the qualifications, functions, or duties of the business or profession for which the

»licen_se%was 'ifss_ued, ..
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8 -Section 492 of the Code states:

. 'Notwithstanding any other provision.of law successful completion of any
diversion program under the Penal Code, or successful completion of an alcohol and
drug problem assessment program under Article 5 (commencing with section
23249:50) of Chapter 12 of Division 11 of the Vehicle Code, shall not prohibit any

agency established under Division 2 ([Heahng Arts] commencing with Section 500)
of this-code, or any initiative act referred to in that division, from taking disciplinary

action against a licensee or from denying a license for professmnal misconduct,
notwithstanding that evidence of that misconduct may be recorded in a record
pertamlng to an arrest,

This section shall not be ¢onstrued to apply to any drug diversion program
operated by any agency established under Division 2’ (commencing with Section 500)
of this codc or any initiative act referred to in that division.

9 Sccﬁon 493 of the Code states:.

Notw1thstandmg any other. prov1smn of law, in-a proceeding conducted by a
board within. the department pursuant to law to deny an application for-a license or
to suspend or revoke a license or otherwise take disciplinary-action against a
person who holds a license; upon the ground that the applicant or the licensee has
been convicted of a crime substantially related to the qualifications, functions, and
duties of the licensee in question, the record of conviction of the crime shall be
conclusive evidence of the fact that the conviction occurred, but only of that fact,

;and the board may inquire into the circumstances surrounding the:commission:of
the crime in order to fix the degree of discipline or'to detérmine if'the conviction is
substantlaliy related to the qualifications, fnctions, and duties of the licensee in:
questmn

_ As used in this section, “license”’ i_n'ciu_das*»“_cerfiﬁCa_te;"-':’ “permiit,”
“authority,” and “registration.”

10. Section 4301 of the Co"dé states:

The board shall take action against any holdér of a license whois guilty of
unprofessional conduct or whose license has been procured by fraud or

misrepresentation or issued by mistake. Unprofessional conduct shall inclide, but is.

not limited to, any of the following:

(f) The commission of any act involving moral furpitude, dishonesty, fraud,
deceit, . or corruption, whether the act is comimitted in the course of relationsas a-
11censee or otherwise, and whether the act is a felony-or misdemeanor or not. -

(h) The administering to oneself, of any controlled substance, or the use of any
dangerous drug or of alcoholic beverages to the extent orin.a.manner as'to be
dangerous-or injurious to oneself, to a person holding a license under this chapter, or

Accusation-
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to.any other person or to the public, or to the extent that the use impairs the ability of
the person to conduct with safety to the public the practice authorized by the license.

(3) The violation of any-of the statutes-of this state, or any other state, or of the
Umted Statesregulating controlled substances and dangerous drugs.

(1) The conviction of a crime substantially related to the quahﬁca‘uons
functions, and dutiés of a licensee under this chapter. The record of conviction of a
violation of Chapter 13(commencing with Section:801) of Title 21 of the United
States Code regulating controlled substances or-of'a violation of the statutes of this
state regulating controlled substances or dangerous drugs shall be conclusive
evidence of unprofessional conduct, In-all other cases, the record of conviction shall
be conclusive evidence only of the fact that the conviction occurred. The board may
inquire irito the circumstances surroundmg the commission of'the crime, in order to
fix the degree of discipline or, in the-case of a coriviction not involving controlled
substances or dangerous drugs to determine:if the conviction is-of an offense
substantially related to the qualifications, functions, and duties of a licensee under this
chapter. A pleaor verdict-of gnilty or a conviction: followmg a plea.of nolo.
contendere is deemed to be a conviction within the' meaning of this provision, The
board 1 may take action when the time for appeal has elapsed, or the judgment of
conviction has been affitmed.on appeal of when an-order granting probation is made
suspending the imposition of sentence, irréspective of a.subsequent order under
Section 1203.4 of the Penal code allowmg the person to withdraw his or her plea of
guilty and to enter a plea of not guilty, or setting aside the verdict of guilty, or
dismissing the accusation, information or indictment,

(0)_Violating or attempting to violate, directly or indirectly, or assisting in or
abetting the violation of or conspiring to violate.any provision orterm of this.chapter
or of the applicable federal-and state laws and regulations goveriing, phazmacy,
ineluding regulations estabhshed by the'board or by any other:state or federal

-reguiatory agency.

11, Sec,tio“n 4022 of the Code states

"Dangerous- drug" or "dangerous device" means any drug or device unsafe for
sclf—use in humans or animals, and includes the folIowmg

: (a) Any drug that bears the legend: "Caution: federal law prohibits dispensing
w1thout prescription,” "Rx only," or words of similar import,

, (b) Any-device that bears the statement: "Caution: federal law restricts this
deviceto sale by or on the order ofa. ' ;' "Rx only," or words of sumlar

.import, the blank to be filled in with-the deSIgnatlon of the practitioner licensed to
use-or order use of the device..

(c) Any other drug or device that by federal or state law can be lawfully dispensed
orly on prescription or furnished pursuant to Section 4006.

4
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12. S.ection 4059 of the Code states, in pertinent part, that-a person may not furnish:any
dangerous drug except upon the prescription of a physician, dentist, podiatrist, optometrist,

veterinarian, or naturopathic-doctor pursuant to Section 3640. 7 A person may:not furnish any

‘dangerous device, except upon the prescription of a physmmn,_.-.dqntxst, podiatrist, optometrist,

veterinarian, of naturopathic doctor pursuant to-Section 3640.7.
13. éection 4060 of the Code states:

- No persor shall possess any-controlled substance; except that furnished to a'person
upon the prescription of a physician,.dentist, podiatrist, or veterinarian, or furnished
pursuant‘to a drug order issued by a certified nurse-midwife pursuant to Section 2746.51, a
niirse practitioner pursiiant to Section 2836.1, ora phy51c1an assistant pursuant to:Section
3502.1. This section shall not apply to the possession of any controlled substance by a
manufacturer, wholesaler, pharmacy, physician, podiatrist, dentist, veterinarian, certified
nurse-midwife, nurse practitioner, or physician assistant, when in stock in containers
correctly .1ab‘el'ed_‘with the name and.address of ;t?hev»suppiierfor producer.

‘Nothing in this section authorizes a certified nurse-midwife, a nurse practitioner,.or a
phiysician assistant to order his.or her own stock-of dangerous drugs.and devices.

14 fitle 16, California Code of‘ReguléiﬁOHS, section 1769, states:

(b) When considering the suspension or revocation of a facility or'a personal
license on the ground that the licensee or the registrant has been convicted of a crime,
the board, in evaluating the rehabilitation of such person and his present eligibility: for
a license will consider the following criteria:

(1) Natute and severity of the act(s) or offense(s).

-'(2) Total criminal record..
(3) The time that has elapsed singe commission of the act(s) or offense(s).

(4) Whether the licensee has complied with all terms of parole, probation,
rgStituﬁon or any other sanctions lawfully imposed against the licensee:

-(5) Evidence, if any, of rehabilitation submitted by the licensee.

15. Title 16, California Code of Regulations, section 1770, states:

For the purpose of denial; suspension, or revocation of & personal or facility
license pursuant to Division 1.5 (commencmg with Section 475) of the Business and
Professions Code, a.crime or act shall be considered substantially related to the
qualifications, functions or duties of a licensee or registrarit if to a substantial degree
it evidences present or potential unfitness of a licensee orregistrant to perform the

functions authorized by his license orregistration in a manner consistent with the
pubhc health , safety, or welfare.
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COST RECOVERY
16. 'Se_cfion 125.3 of the Code stateé, in pettinent patt, that the Board may request the:

administrative law judge to direct'a licentiate found to have committed a violation orviolations of

the licensing act to pay a sum not to exceed the reasonable costs of the'investigation and

enforcement of the case.
DRUGS

17. Hycotuss, a brand name-for Hydrocodone with antitussive and expectorant, is a

- Schedule I ';contmlied& substance as designated by Health and Safety Code section 11056(e)(4)

and is a dangerous drug pursuant;'to-'Business and Professions Code section 4022.

18, Phentermine, sold under the brand natnes Fastin and Adipex-P, is a Schedule IV
controlle_d.:su:b'stance as designated by Health and Safety Code section 1 3’057'(13(4), and is-a
dangerous dmg pursuant to Businessiand Professions Code section 4022. J

'. 1:_‘9'. - Tylenol #3 is a Schedule II controlled substance as d,es‘i-gnatfed: by California

Health & Safetly*Code- section 11056(e)(2), and is.a dang_cr‘oug.drué pursuant to Business and

Professions Code section 4022,

20. ' Vicodin, a brand tiame for acetaminophen and hydrocodotie bitartrate, isa

Schedule III controlled substance as designated by Health and Safety Code Section 11056(€)(4),

and is a dangérous drug pursuant to Business and Professiotis Code section 4022,

FIRST CAUSE FOR DISCIPLINE

(November 10, 2010 Criminal Conviction for Driving Under the Influence of Alcohiol and/or’|
Drugs and Possession of Controlled Substances Without a Prescription on April 20, 2010) -

2;1‘..v Respondent is'subject to disciplinary action under sections 490 and 4301(l) of the
Code in that ghe was convicted of crimes that are substantially related to the qualifications, duties |
and functions of'a pharmacy technician. The circumstances are as follows:
11/
11
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22, On or about November 10, 2010, in a criminal proceeding entitled The People of

the State of Calz‘fomia' v, Lillian D. Garcia, in the Orange County Superior Court, Case
| No. 10CF2318 M A, Respondent was convicted on his plea of guilty of violating Vehicle Code

 section 23152(a) (driving under the influence of alcohol and/or drugs), and Business and

Professions Code section 4060 (possession of controlled substances without a prescription),

misdemeanor, Pursuantto a plea agreement, the Court dismissed violation of Health and Safety
" Code section 11352, (p‘osécs’Si"o‘ri of'a controlled substance)-and Penal Code section 496(a)

(possession of stolen property).

23, The facts that led to.the above conviction are that on April 20,2010, at approximately

2000 hours, ’Ca_lifomia Hi‘ghwa& Patrol officers observed Respond‘ent’s-. vehicle weaving between
 lanes on the jjfre‘eway three times in approximately 15 seconds. Officers activated their emergency

lights and siren and directed Respondent to exit the freeway through the P.A. system.

Rés_poﬁden’t éxited at 17th Street in Santa Ana, CA. When officers contacted Respondent, they
aske‘_d_‘her if she had been driﬁking}and Respondent told officers that she did not'consume
anythmg alcoholic but was feeling really tired. While talking to Respondent, officers observed ~ |
seVeralgempty}preScdpﬁon bottles with the labels torn off in the center console.of the vehicle.
Officers askeéd:Respon(fent is she'had consumed any drugs prior to driving, and Respondent told

officers Shé?ﬁad*fakentwo Lorazepam tablets:earlier in "the day. Respondent reached in her purse -

and. retneved 4 prescription bottle for Lorazepam that was prescnbed to her. When officers.

directed Respondent to.exit the vehicle, she did so with an unsteady gait. Respondent failed the

field sobnetx tests. Based on the officers’ observations and Respondent’s performance of the

‘ field sobriety tests, Rcsponden'ti.wvas_p_laced under arrest.

24. A search of Respondent’s person incidental to the arrest revealed 33 pillsiof various
colors and ’s'ifzes-‘.in Respondent’s left front jean pocket. Respondent told officers she obtained the
pills: &ém:Cd's,tco Pharmacy in San Juan Capistranio where she worked as.a pharmacy techhician,
and that she had found them in therestroom of the warehouse. The pills were later identified as
14 Vicodin, 2 Tylenol III, 16 Phentermine and 1 Hycotussin. Respondent did not hav;a a
preseription for the pills found-on her person. Respondent provi&ed' a blood sample and was
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transported and booked at the:Orange County J aii.; The blood sample tested positive for

| Benzodiazepines and Opiates.

25.  Respondent worked for Costco Pharmacy from March of 2009 until her termination
on April 27, 2010, for theﬁ, dishonesty toward the company and for dishonesty during Costco’s

Pharmacyiinye_stigation. An audit at Costco’s-pharmacy from February 8, 2010 until the date of

Respondent’s 'an"est found the following:

Hydtdcddone/APAP 7:5/750 — The pharmacy was shott 90 tablets since February 8, 2010,

' 'R‘_esporiden’t was found to be in'possession of 14 tablets at the time-of her arrest.

Phentermine 30tg - The pharmacy was short 108 capsules from February 8, 2010,
Respondent was in possession of 16 capsules at the time of her arrest. “
Tylenol With Codeine — The pharmacy was shott 30 tablets from March 15, 2010.

Respondent xf%fas:-'fOund in possession of 2 tablets at the time.of her arrest, . -

SECOND CAUSE FOR DISCIPLINE

(Unprofessional Conduct - Conimission of Acts Tnvolving
Moral Turpitude, Dishonesty, Fraud, Deceit & Corruption)

26 Respondent is subject to-disciplinary action under section 4301, subdivision (f) of the
Code in that;be‘fWeen ot about March of 2009 and Aptil 20, 2010, while working as a pharmacy
technician; 'Réespond‘ent- stole controlled substances and dangerous drugs from 'her‘emijloyer,
Cqstcoz,i?h_a_rrinacy; located in San Juan Capistrano, using fraud, deceit; and dishonesty, as-detailed
in para‘gr‘_aphsi 21-25, above, which:are incorporated here by reference; Such conduct is .
substantially ir‘elfa‘t'ed_ to-the qualifications, duties, and functions of a pharmacy technician.

/11 .
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'THIRD CAUSE FOR DISCIPLINE

(Unprofessional Conduct - Violation of (California Statutes Regulating
' Controlled Substances & Dangerous Drugs)

26.  Responderit is subject to disciplinary action under section 4301, subdivision (j) and

(o) of the Code in that on or between March 2009 to Apri1'20, 2010, while Working‘ as a pharmacy|

tecﬁn‘i‘cian, Respondent knowingly violated Business and Professions Code sections 4022 and
4059 regulratfn‘g;controlled substances an& dangerous drugs, as detailed in paragraphs 21-25,
above, which. are:'fincorporated”hereib}’y:': reference. Such conduct is-substantially related to the
qualiﬁcation?,_ duties, and functions of a pharmacy technician.

| FOURTH CAUSE FOR DISCIPLINE

(Use of Drugs to an Extent or Manner Dangerous or Injurious
to Self or Others)

27. Respondent is subject to:disciplinary action under seet-‘ion=4301 (h) of the Code in that |
she used confrolled substances to an extent or in'a manner dangerous or injurious to herself or |
others, as is more fully detailed at paragraphs 21-25, above; which are incorporated here by
referén;:e;- | | ' |
[ 1
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| .arid that following the hearing, the Board of Pharmacy issue a decision:

issued to Lillian D. Garcia

» 125.3;

 DATED; _' 9 /é@/“

PRAYER
WHEREFORE, Complainant requests thata hearing be held on the matters herein alleged,

1. Revoking orsuspending Pharmacy Technician Registration Number TCH 12732,

2 @rdeﬂng-_ Lillian D. Garcia, to pay the Board of Pharmacy the reasonable costs of the. |

investigation and enforcement of this case, pursuant to Business and Professions Code section

3. 'I:‘aking such other and further actiof\as deemed necessary and proper.

¥ T

Board of Pharmacy ,
Departmerit of Consumer: Affairs’
State of California

Complainant

SD2011800671
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