
BEFORE THE 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the First Amended 
Accusation: 

R&W PHARMACY SERVICES, INC. 
165 B Pointdexter Avenue 
Moorpark, CA 93021 
PATTI JO REED, President/Treasurer/CEO 
ARTHUR HOWARD BERGER, Secretary 

Original Pharmacy Permit No. PHY 43143 

And 

ARTHUR HOWARD BERGER 
30061 Torre Pines Place 
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OAHNo. L2003110259 

PROPOSED DECISION 

Michael A. Scarlett, Administrative Law Judge, Office of Administrative Hearings 
(OAH), heard this matter on June 13, 14, and 15, 2005, in Los Angeles, California. 

Joseph N. Zimring, Deputy Attorney General, represented Complainant. 

Robert L. Esensten, Attorney at Law, represented Respondent R&W Pharmacy and 
the interest of Patti Jo Reed. Donald B. Brown, Attorney at Law, represented Respondent 
Arthur Howard Berger. 

Oral and documentary evidence was received and the record was held open until 
August 5, 2005, to allow the parties to submit written closing and reply briefs. The parties 
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timely submitted closing briefs and reply briefs and the matter was submitted on August 5, 
2005. 1 

FACTUAL FINDINGS 

1. Patricia F. Harris (Complainant) brings this First Amended Accusation solely 
in her official capacity as the Executive Officer of the Board of Pharmacy, Department of 
Consumer Affairs (Board). 

2. On October 7,1997, the Board issued Original Pharmacy Pennit No. PHY 
43143 to Respondent R&W Pharmacy Services, Inc. (hereinafter R&W,Pharmacy) to do 
business at 165 B Poindexter Avenue, Moorpark, California 93021. R& W Pharmacy was 
licensed by the Board as a corporation. From October 7, 1997, through December 31,1999, 
the corporate officers were Peter B. Wollons, President, and Patty Jo Reed, Vice President. 
On December 31, 1999, Reed became the President, Treasurer, and Chief Executive Officer 
of R& W Pharmacy, and Respondent Arthur Howard Berger (Respondent Berger) became the 
Secretary of the company. Original Pharmacy Pennit No. PHY 43143 was in full force and 
effect at all times relevant to the charges brought herein and was scheduled to expire on 
October 1, 2005, unless renewed.2 

3. On July 29, 1977, the Board issued Original Pharmacist License No. RPH 
30997 to Respondent Berger. Respondent Berger was the Pharmacist-in-Charge (PIC) for 
R&W Pharmacy from October 7, 1997, through October 24,2004. Respondent Berger's 
pharmacist license was in full force and effect at all times relevant to the charges in the First 
Amended Accusation and will expire on April 30; 2006, unless renewed. 

4. On the first -day of hearing, the B'oard informed OAH that it was withdrawing 
its allegations in the First Amended Accusation against Respondent Berger pursuant to a 
settlement agreement reached between the parties on May 17,2005. Respondent Berger 
agreed to testify at the hearing as a condition of his settlement agreement. He did not admit 
any of the allegations in the First Amended Accusation as a condition of the settlement 
agreement and he agreed to pay $6,000.00 to the Board for the cost of investigation and 
enforcement of this case. 

5. R&W Pharmacy operated as a "closed door" (closed shop) pharmacy from 
October 7, 1997 until May 31,2005. As a closed door pharmacy, R&W Pharmacy provided 

1 The Board filed its closing brief on July 25, 2005, which was marked for identification as Complainant's Exhibit 
17. Respondent R&W Pharmacy filed its closing brief on July 22,2005, which was marked for identification as 
Respondent's Exhibit AA. The Board filed its reply brief on August 5, 2005, which was marked for identification as 
Complainant's Exhibit 18. Respondent filed its reply brief on August 5, 2005, which.was marked for identification 
as Respondent's Exhibit BB. 
2 The Board's First Amended Accusation named R& W Pharmacy and Arthur Howard Berger as the Respondents in 
the case. Although Patty Jo Reed was identified as the President/Treasurer/CEO ofR&W Pharmacy in the 
accusation, Reed was not licensed by the Board. R&W Pharmacy's Pharmacy Permit No. PRY 43143 and Arthur 
Howard Berger's pharmacy license number RPH 30997 are the only licenses subject to discipline under the Board'S 
First Amended Accusation. Accordingly, Patti Jo Reed is not considered a Respondent in this matter. 
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drug services to institutional health -care providers such as nursing homes, mental health 
facilities, and jail facilities. The pharmacy was not open to the public-at-Iarge like a typical 
pharmacy. In 1998, R&W Pharmacy entered into three separate "membership agreements" 
with group purchasing organizations to purchase.pharmaceuticalproducts.atpreferr_ed group 
pricing rates: GeriMed, Managed Health Care Associates, Inc. (MHA), and 
AmeriNet/Intermountain Health Care (AmeriNetlIHC).All three of the group purchasing 
agreements restricted R& W Pharmacy to purchasing pharmaceutical products from these 
organizations for its "own use" for sale to its institutional clients. 

6. The GeriMed purchasing agreement specifically provided that all purchases 
made by R&W Pharmacy under the agreement were to be for R& W Pharmacy's "own use." 
The term "own use" was specifically limited under the GeriMed agreement to: (1) dispensing 
drugs to inpatients or emergency patients for treatment at the facilities serviced by R&W 
Pharmacy; (2) dispensing drugs to former patients upon their discharge as take-home 
prescriptions or supplies necessary for a limited and reasonable time as continuation of 
treatment; (3) dispensing drugs to R&W Pharmacy employees or employees of the facilities 
serviced by R& W Pharmacy for their own use or the use of their dependents; or (4) 
dispensing drugs to a staff member or physician in a facility serviced by R& W Pharmacy for 
his or her personal use, or for the use of his or her dependents. The GeriMed agreement 
further provided that R&W Pharmacy could not buy, distribute, sell, transfer, or use group 
purchased pharmaceutical products or distribute these products in any manner contrary to the 
terms and conditions in the agreement. The GeriMed agreement identified only R& W 
Pharmacy as a party to the agreement and indicated that R& W Pharmacy serviced 107 beds 
at the facilities the pharmacy serviced. 

7.· Similarly, the MlLf\ pllfchasing agreement provided that the benefits of the 
purchasing organization were for '~closed shop" healthcare providers for their "own use." 
The MHA contract specifically stated that its prices were intended for its "Members" and its 
products were to be dispensed by the Member to its "closed shop long tenn care facilities." 
The MHA agreement prohibited R& W Pharmacy from selling, wholesaling or otherwise 
transferring any product purchased under the agreement to any other person or entity not 
identified in the agreement, or except as provided by law. 

8. In November 1998, the Board received a complaint that alleged R&W 
Pharmacy was buying in excess of the drugs required for their own needs. The complaint 
alleged that drugs were being purchased ih excess of that needed to supply the pharmacy's 
close shop pharmacy clients. The complaint further alleged that R&W Pharmacy was 
wholesaling drugs to buyers other than the clients specified in their group purchasing 
contracts. 

9. On June 16, 1999, the Board initiated an investigation and conducted a site 
visit at R&W Pharmacy. Robert Venegas, a Board Inspector, conducted the inspection 
during which Respondent Berger was present. Venegas informed Berger that he was there to 
examine the pharmacy's records. Berger stated that all of the pharmacy's records were kept 
off premises and were unavailable for inspection at that time. Venegas advised Berger that 
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~ 	 the Board required all records to be kept on the premises unless a waiver had been issued by 
the Board. Venegas completed his inspection report and ordered R& W Pharmacy to produce 
the pharmacy's records of acquisitions from January 1, 1999 until June 16, 1999. Venegas 
also requested Berger to produce copies ofR&W Pharmacy'sgroup~purchasing~cQntracts or 
"Bid Contracts" to the Board within 72 hours. 

10. On June 25,1999, Respondent Berger, on behalf ofR&W Pharmacy, 
submitted a letter stating that the documents requested by the Board were enclosed for the 
Board's review. Berger provided the Board with copies of the pharmacy's prescription log, 
some invoices from wholesalers, and three buying group contracts. The prescription log 
indicated that the total cost ofprescriptions dispensed by R& W Pharmacy from January 1, 
1999, until June 16, 1999, was $520,770.97. Berger provided copies of the invoices for 
$520,770.97 in drug purchases by R&W Pharmacy. Of that total, $485,164.71 was for 
invoices for purchases from McKesson Drug. Consequently, the Board requested McKesson 
Drugs to provide copies of all of their invoices to R& W Pharmacy for the period from 
January 1999 until June 1999. 

11. On August 25, 1999, McKesson Drug provided the Board with copies of 
invoices submitted to R&W Pharmacy from January 1, 1999 until June 16, 1999. The 
invoices indicated that R&W Pharmacy had purchased $6,968,612.84 in drugs from 
McKesson Drugs during this period, almost $6,500,000 in purchases more than was reported 
by Berger in the documents supplied by R& W Pharmacy to the Board on June 25, 1999. 
Based on the invoices produced by McKesson Drug, the Board concluded that R&W 
Pharmacy had failed to produce records of $6,483,448.13 in drug purchases from McKesson 
Drugs for the relevant period addressed by the June 16, 1999 inspection. 

~. 12. On November 12, 1999, the Board issued a Notice of Violation to R&W 
Pharmacy alleging that the pharmacy had failed, neglected, or refused to provide all of the 
records of acquisition and dispositions of drugs as requested by the Board's inspector in June 
1999. The Board further alleged that a substantial inventory of dangerous drugs was 
unaccounted for by R&W Pharmacy and required the pharmacy to provide a detailed 
explanation of the missing McKesson Drug purchase invoices. 

13. On December 14,1999, R&W Pharmacy's attorney, Robert Esensten, 
responded to the Board's Notice of Violation by letter. Esensten acknowledged that Berger 
had not provided aU ofR&W Pharmacy's records as requested in June 1999, but maintained 
the records had always been "available" for inspection by the Board. Esensten claimed that 
Respondent Berger was the PIC for R& W Pharmacy and was fully responsible for the daily 
operation of the pharmacy. 

14. Esensten further informed the Board that R& W Pharmacy had been 
purchasing pharmaceutical products for itself and its "wholly owned subsidiary ~" Montana 
Pharmaceutical Services, Inc. (MPS), located in Kalispell, Montana. Esensten provided the 
Board with a complete set R& W Pharmacy's drug records including copies of invoices from 
R&W Pharmacy to MPS from January 1999 until June 1999. The MPS invoices totaled 
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approximately $6,500,000 and represented over 90% of the drugs purchased by R&W 
Pharmacy through its group purchasing contracts from January 1999 until June 1999. The 
MPS records did not include invoices detailing how :MPS resold or dispersed the 
pharmaceutical.prQdllc~pl..lrchased:fJ:QmR~WPl1'lrtl1a<;y.~__~ ~_~ ___ 

15. :MPS was licensed by the State of Montana on December 7, 1998. The license 
was issued to "Montana Pharmaceutical Services, Inc.", as the pharmacy, and "Montana 
Pharmaceutical Services, Inc. (Corporation)" as "owner" of the pharmacy. Patti Jo Reed and 
Peter Woolens owned equal 50% shares of:MPS during the relevant time period of the 
Board's Accusation,Jrom January 1999 until June 1999. Respondent Berger also served as 
the PIC for MPS during the relevant period in the Board's investigation. Respondent Berger 
and Patti Jo Reed testified that MPS operated as a closed shop pharmacy which provided 
pharmaceutical products to institutional facilities such as jails and nursing homes. However, 
neither produced copies of any group purchasing contracts to support this fact. On 
December 31, 1999, Peter W ollens sold 49% of his shares in :MPS to Patti J 0 Reed, leaving 
Wollens with a one percent ownership interest in the corporation. At that time, Patti Jo Reed 
owned 99% ofMPS. On November 1,2002, Patti Jo Reed sold MPS to Laura Daugharty, 
R.Ph., who became the sole owner and the pharmacists-in-charge of the pharmacy. 

16. On June 7, 2000, the Board issued a second Notice of Violation to R&W 
Pharmacy alleging that R& W Pharmacy had unlawfully acted as a wholesaler of dangerous 
drugs without obtaining a license from the Board when it sold pharmaceutical products to 
MPS between January 1999 and June 1999. On June 9,2000, Robert L. Esensten responded 
to the Board's notice of violation requesting the Board to provide a factual basis upon which 
the violation was based. Esensten stated that his client could not respond to the Board's 
notice of violation without receiving additional information regarding the allegations. The 
notice of violation referenced the Board's case number 98-:'16900, which was the case 
number assigned to the R&W Pharmacy investigation. The Board did not respond to 
Esensten's June 9,2000 letter. There was no communication between the Board and R&W 
Pharmacy from June 2000 until the Board issued its September 29, 2003 Accusation. 

17. The evidence established that R&W Pharmacy failed to provide all of its 
pharmaceutical records to the Board in June 1999 when requested by the Board's 
investigator. It was not until December 1999, after the Board had obtained proof of 
additional drugs purchased by R&W Pharmacy from McKesson Drug, that R& W Pharmacy 
provided the Board with copies of the additional records. These invoices totaled almost 
$6,500,000 in drug purchases that were later resold by R& W Pharmacy to MPS in Montana. 
R&W Pharmacy knowingly and falsely represented to the Board in Respondent Berger's 
June 17, 1999 letter that it had provided all of the drug invoices for the period requested by 
the Board. 

18. The evidence did not establish that MPS was a "wholly owned sllbsidiary" of 
R&W Pharmacy. Montana licensing records, nor the records of the sale ofMPS, indicate 
that MPS was ever owned by, or was a wholly owned subsidiary of, Respondent R&W 
Pharmacy. MPS' s Montana pharmacy license indicates that MPS was a pharmacy owned by 
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the MPS Corporation, not R& W.-Pharmacy. The sales contract for MPS was between Patti 
Jo Reed and Laura Daugharty and indicated that Reed, not R& W Pharmacy, was selling her 
rights and stock interest in MPS to Daugharty. There is no evidence that R& W Pharmacy 
received any ofthe sales prQceedsJromthe_sale ofIYIPB_to Dal.1gh~1.j:y ill NQvernber 2002. 
The sales contract made no reference to a wholesale agreement between R& W Pharmacy and 
MPS or that such an agreement could continue for any period of time. R&W Pharmacy's 
group purchasing agreements neither lists MPS as a subsidiary of R& W Pharmacy or as a 
closed shop client ofR&W Pharmacy~ Although Patti Jo Reed had an individual ownership 
interest in both R& W Pharmacy and MPS, this did not render MPS a $ubsidiary of R&W 
Pharmacy. 

19. The evidence established that between January 1999 and June 1999, R&W 
Pharmacy resold to MPS almost $6,500,000 in pharmaceutical products purchased under its 
group purchasing agreements. MPS, an out-of-state pharmacy, was not identified as a party 
in R&W Pharmacy's group purchasing agreements. Thus, R&W Pharmacy's sale of the 
pharmaceutical products to MPS violated its group purchasing contracts which required that 
R& W Pharmacy use any drugs purchased at preferential pricing under the contracts for its 
"own use." R&W Pharmacy's violation of its group purchasing contracts and its failure to 
initially disclose the MPS transactions to the Board evidences dishonesty and deceit and thus 
constitutes unprofessional conduct. R& W Pharmacy's resale of the pharmaceutical products 
to MPS also constituted wholesaling large quantities of dangerous drugs. R& W Pharmacy 
was not licensed by the Board to wholesale pharmaceutical products and thus is subj ect to 
discipline by the Board for this conduct. 

20. On January 1 5, 2004, Robert Esensten wrote a letter to Laura Daugharty at 
, MPS requesting documents pertaining to MPS 's operations from the period frof!1 January 
1999 until June'1999.' Esenstenrequested documents related to p'urchases of pharmaceuticals 
by MPS from R&W Pharmacy, evidence ofprescriptions filled by MPS, a statement from 
MPS that it did not have its own wholesaler ofpharmaceutical products, and evidence of its 
use ofphannaceutical products purchased from R&W Pharmacy. On March 15,2004, 
Daugharty responded by letter that MPS had no records of purchases from R& W Pharmacy 
because the records had been destroyed. 

21. The Board certified that it incurred $14,569.75 in costs prior to the filing of its 
Accusation in September 2003 and $26,094.25 in costs after the Accusation was filed, for a 
total amount $40,664.00. The Board's-inspector cost was $6,093.75 which included 93.75 
hours at $65.00 per hour. The legal analyst's cost was $1,632.25 which included 27.75 
hours, with 23.50 hours being billed at $53.00 per hour and 4.25 hours being billed at $91.00 
per hour. The Attorney General's cost was $32,938.00 'which included 258 hours at various 
hourly rates per hour. 

22. This Administrative Law Judge finds that the Board's cost were reasonable 
given the more than three years involved in investigating this case and the fact that a 
significant portion of the investigation involved an out-of-state pharmacy. Pursuant to 
Business and Professions Code section 125.3, the Board shall be awarded the reasonable cost 
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of investigation and enforcement of this case in the amount of $40,664.00. As a result ofa 
settlement agreement between Respondent Arthur Howard Berger and the Board, 
Respondent Berger agreed to reimburse the Board $6,000.00 in costs. Accordingly, the 
Board's cost recovery as to Respondent R&W Pharmacy is reduced to $34,664.00. 

LEGAL CONCLUSIONS 

1. Business and Professions Code section 4301 provides that the "Board shall 
take action against any holder of a license who is guilty of unprofessional conduct or whose 
license has been procured by fraud or misrepresentation or issued by mistake." (Bus. & Prof. 
Code § 4301.) Unprofessional conduct includes, but is not limited to, (f) "the commission of 
any act involving moral turpitude, dishonesty, fraud, deceit, or corruption, whether the act is 
a felony or misdemeanor or not"; or (g) "knowingly making or signing any certificate or 
other document that falsely represents the existence or nonexistence of a state of facts"; or U) 
"the violation of any of the statutes of this state or of the United States regulating controlled 
substances and dangerous drugs"; or (0) "[v]iolating or attempting to violate, directly or 
indirectly, or assisting in or abetting the violation of or conspiring to violate any provision or 
term of this chapter or of the applicable federal and state laws and regulations governing 
pharmacy, including regulations established by the board." (Bus. & Prof. Code § 4301, 
subds. (f), (g), (j) and (0).) 

2. Cause exists to discipline Respondent R&W Pharmacy's Original Pharmacy 
Permit Number PRY 43143, pursuant to Business and Professions Code sections 4301, 
subdivisions (g), U) and (0), and 4081, subdivisions (a) and (b), and 4332, for unprofessional 
condlJct in that Respondent failed to maintain records of acquisition and disposition of drugs 
on the premises as required by law, and failed to produce records in a timely manner when 
requested by the Board in June 1999, by reason ofFactual Findings 9 through 14, and 17. 

Business and Professions Code section 4081, subdivisions (a) and (b) provide 
that: 

(a) All records of manufacture and of sale, acquisition, or disposition of 
dangerous drugs or dangerous devices shall be at all times during business 
hours open to inspection by authorized officers of the law, and shall be 
preserved for at least three years from the date of making. A current inventory 
shall be kept by every manufacturer, wholesaler, pharmacy, veterinary food­
animal drug retailer, physician, dentist, podiatrist, veterinarian, laboratory, 
clinic, hospital, institution, or establishment holding a currently valid and 
unrevoked certificate, license, permit, registration, or exemption under 
Division 2 (commencing with Section 1200) ofthe Health and Safety Code or 
under Part 4 (commencing with Section 16000) ofDivision 9 of the Welfare 
and Institutions Code who maintains a stock of dangerous drugs or dangerous 
devices. 
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(b) The owner, officer, and partner of a pharmacy, wholesaler, or veterinary 
food-animal drug retailer shall be jointly responsible, with the pharmacist-in~ 
charge or representative-in-charge, for maintaining the records and inventory 
described in this section. 

Section 4332 provides that "[a]ny person who fails, neglects, or refuses to 
maintain the re.cords required by Section 4081 or who, when called upon by an authorized 
officer or a member of the board, fails, neglects, or refuses to produce or provide the records 
within a reasonable time, or who willfully produces or furnishes records that are false, is 
guilty of a misdemeanor." (Bus. & Prof. Code § 4332.) "All records or other documentation 
of the acquisition and disposition of dangerous drugs and dangerous devices by any entity 
licensed by the board shall be retained on the licensed premises in a readily retrievable 
form." (Bus. & Prof. § 41-05, subd. (a).) "The licensee may remove the original records or 
documentation from the licensed premises on a temporary basis for license-related purposes. 
However, a duplicate set of those records or other documentation shall be retained on the 
licensed premises." (Bus. & Prof. § 4105, subd. (b).) "The records required by this section 
shall be retained on the licensed premises for a period of three years from the date of 
making." (Bus. & Prof. § 4105, subd. (c).) 

Here, R& W Pharmacy failed to produce all of the records of acquisition and 
disposition of drugs for the pharmacy when requested by the Board's investigator, Robert 
Venegas, on June 16, 1999. Respondent Berger informed Venegas that the records requested 
were not on the premises and that all of the invoices were kept off-site. Venegas issued an 
inspection report which demanded that R& W Pharmacy provide copies of all drug records 
and transactions from January 1999 to June 1999. Initially, R&W Pharmacy produced only a 

_ sm~ll :Qortion .o(the records requested by the Board. Only after receiving a notice of 
violation from the Board, did Respondent produced the remainder ofthe requested records. 
The Board, through its own investigation, uncovered almost $6,500,000 in drug purchases 
that R& W Pharmacy failed to produce records of upon request by the Board. Although 
R&W Pharmacy eventually produced all of the records requested, this was not done until six 
months after the Board's inspection and demand for documents. This delay was 
unreasonable and subjects R& W Pharmacy to discipline by the Board. 

R& W Pharmacy argued at hearing that Respondent Berger was responsible for 
failing to produce the documents when requested by Venegas and that the records were 
always on the premises of the pharmacy, Berger, however, credibly testified that on June 16, 
1999, the records were not on the pharmacy's premises and that all of the McKesson Drug 
invoices were kept by Patti Jo Reed off-site. Furthermore, R&W Pharmacy remains 
ultimately liable for the conduct and actions of its PIC. Thus, even had Berger been 
responsible for not having the records on premise and failing to produce said records upon 
request by the Board, R&W Pharmacy is liable for Berger's conduct. The PIC is responsible 
for a pharmacy's compliance with all state and federal laws and regulations pertaining to the 
practice of pharmacy. (Bus. & Prof. Code § 4113.) However, the owner, officer, and partner 
of a pharmacy are jointly responsible, with the PIC, for maintaining the records and 
inventory at the pharmacy. (Bus. & Code § 4081, subd. (b).) 
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3. Cause exist to discipline Respondent R& W Pharmacy's Original Pharmacy 
Permit Number PHY 43143, pursuant to Business and Profession Code sections 4301, 
subdivisions (f) atld (0), and 4380, subdivision (a) for unprofessional conduct in that 
Respondent purchased drugs at preferential prices and resold the drugs to MPS for purposes 
other than Respondent's own use, by reason ofFactual Findings 5 through 10, 15 through 20. 

Business and Professions Code section 4380, subdivision (a) provides that the 
resale of drugs acquired at preferentially low prices under federal law is prohibited except in 
a few specified instances including: (1) when reselling for the entities' "own use" in 
providing pharmaceutical products to its closed shop clients and facilities; (2) when reselling 
to a purchaser who is also eligible for preferential pricing under federal law ~ and is controlled 
by, or is under common controlwith,the seller, and the purchases are for the purchaser's 
own use; and (3) when sold to a walk-in customer pursuant to a prescription, and the 
prescription sales represent less than 1 percent of the drugs purchased by the seller for its 
own use. (Bus. & Prof. Code § 4380, subd. (a).) 

In Abbott Laboratories Et. AI. v. Portland Retail Druggists Assoc. Inc', (1976) 
425 U.S. 1, the Supreme Court held that for purposes of the exemption under the Nonprofit 
Institutions Act, the term "own use" means "what reasonably may be regarded as used by the 
hospital in the sense that such use is a part of or and promotes the hospital's intended 
institutional operation in the care ofpersons who are its patients." (Abbott Laboratories Et. 
AI. v. Portland Retail Druggists Assoc. Inc. (1976) 425 U.S. 1, 14.) In Abbott the Supreme 
Court considered to what extent, and to who, a hospital could dispense drugs purchased 
through preferential pricing under the Nonprofit Institutions Act. The court concluded that 
the hospital '$ "ownuse",incluc:ieddispensing drugs to inpatients, patients admitted to the 
emergency room, or to' outpatients for use on the hospitaljJremises. The hospital also could 
dispense drugs to these persons for "off-premise personal use" for a limited and reasonable 
period of time as a continuation of, or supplement to hospital treatment. "Own use" also 
included the hospital dispensing drugs to employees or students for their personal use, or the 
use of their dependents. Finally, "own use" included physician staff members for their 
personal use and that of their dependents. (Abbott Laboratories Et. AI. v. Portland Retail 
Druggists Assoc. Inc. (1976) 425 U.S. 1, 8-10.) 

The evidence established that R& W Pharmacy resold almost $6,500,000 in 
drugs to MPS between January-and June 1999. These drugs had been purchased from 
McKesson Drug pursuant to a group purChasing contract governed by the Prescription Drug 
Marketing Act (PDMA). Under an exemption provided by the Nonprofit Institutions Act, 
Title 15 United States Code section 13c, R&W Pharmacy was allowed to purchase drugs at 
preferential pricing ifthose drugs were designated for its "own use." R&W Pharmacy's 
group purchasing contracts restricted the pharmacy to dispensing the drugs purchased under 
the contracts for its "own use" in supplying its "close shop" clients and facilities. 

R& W Pharmacy violated the PDMA by reselling dangerous drugs to MPA. 
MPA was not identified as a closed shop client or facility in any of Respondent's group 
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purchasing agreements. The evidence showed that R&W Pharmacy resold only about 
$500,000 of the $7,000,000 in drugs it purchased during January 1999 to June 1999 to its 
identified closed shop clients and facilities. The remaining $6,500,000 in purchases was 
resold to MPS, more than 90 percent of its total purchases during this period... Ih~re was 
insufficient evidence to establish that MPA was eligible for preferential pricing under federal 
law. Although Patti Jo Reed testified that MPS had its own group purchasing contracts as a 
closed shop pharmaey in Montana, the contracts were not offered at hearing. Moreover, if 
MPShad its own group purchasing agreements, it would have been unnecessary for R&W 
Pharmacy to provide MPS with over six millions in drug purchases for the period in 
question. 

Abbott narrowly construed the term "own use" to mean the dispensing drugs to 
hospital patients, employees and staff, and employee and staff dependents. Abbott can not be 
reasonably read to expand the term "own use" to include an out-of-state pharmacy with no 
nexus to the group purchasing agreements under which R&W Pharmacy purchased drugs at 
preferential pricing. "Own use" under Abbott meant the reasonable use of the preferentially 
priced drugs by R&W Pharmacy as part of its "intended institutional operation" which was 
primarily the supplying of closed shop clients such as long term care facilities and jails. (See 
Abbott Laboratories Et. AI. v. Portland Retail Druggists Assoc. Inc., supra, 425 U.S. 1~ at p. 
14.) R&W Pharmacy's three group purchasing agreements specifically referenced Abbotf in 
defining the term "own use" for purposes ofR&W Pharmacy's purchasing agreements. The 
agreements restricted R&W Pharmacy's use of the drugs purchased to the pharmacy's closed 
shop clients and facilities. None of the agreements mentioned MPS as a client, facility, or 
entity entitled to purchase drugs at preferential pricing under the group purchasing 
agreements. 

Conseque~tly, R&W Pharmacy's resale of drugs to MPs between January 
1999 and June 1999 June was not for its "own use" as defined by the Nonprofit Institution 
Act and Respondent's group purchasing agreements. R&W Pharmacy knowingly violated its 
group purchasing agreements when it sold over 90 percent of the drugs purchased at 
preferential pricing to an entity not named as a party to the agreements and who was not a 
closed shop client served by R&W Pharmacy. The violation of the purchasing agreements 
and Respondent's initial failure to disclose this violation, evidences dishonesty and deceit 
and subjects R&W Pharmacy's license to discipline. 

4. Cause exists to discipline Respondent R&W Pharmacy's Original Pharmacy 
Permit Number PRY 43143, pursuant to Business and Professions Code sections 4301, 
subdivision (0) and 4160, for unprofessional conduct in that Respondent sold almost 
$6,500,000 in dangerous drugs to Montana Pharmaceutical Services, Inc. between January 
1999 and June 1999 for use in that pharmacy even though Respondent was not licensed to do 
so, by reason of Factual Findings 5 through 10 and 15 through 20. 

Business and Professions Codes section 4160, subdivision (a) provides "[a] 
person may not act as a wholesaler of any dangerous drug or dangerous device unless he or 
she has obtained a license from the board." Section 4160, subdivision (b) provides that 
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"[u ]pon approval by the board and the payment of the required fee, the board shall issue a 
license to the applicant." "Every wholesale distributor in a State who engages in wholesale 
distributions ofprescription drugs in interstate 'commerce must be licensed by the State 
liceIl~ing authority in accordance with this part before engaging in wholesale distributions of 
prescription drugs in interstate commerce." (21 C.F.R.§ 205.4.) 

R&W Pharmacy was not licensed by the Board to resell dangerous drugs and 
violated state law when it resold almost $6,500,000 of pharmaceutical products to MPSin 
1999. R&W Pharmacy, however, asserts that MPS was its "wholly owned subsidiary" and 
resale of the drugs to MPS was not violative of law. There is insufficient evidence to 
conclude MPS was a wholly owned subsidiary ofR&W Pharmacy. R&W Pharmacy did not 
own MPS. In fact, MPS was licensed as a corporation in Montana without any reference to 
R&W Pharmacy as an owner of MPS. Although Patti Jo Reed owned stock interest in both 
R&W Pharmacy and MPS, this individual ownership interest does not render MPS a 
subsidiary ofR&W Pharmacy. 

Under California Corporation Code section 189~ "subsidiary" of a specified 
corporation means a "corporation shares of which possessing more than 50 percent ofthe 
voting power are owned directly or indirectly through one or more subsidiaries by the 
specified corporation." (Corp. Code § 189, subd. (a).) R&W Pharmacy did not own 50 
percent or more ofMPS. This conclusion is supported by the evidence in this case. The sale 
contract between Laura Daugharty and Patti J 0 Reed did not reference R&W Pharmacy in 
any regard, fucluding having a right to any portion of the sales proceeds or having any 
continued or prior relationship as a wholesaler for MPS.3 

Finally, R&W Ph~macy argue~ that the Board failed to shqw it wholesaled 
drugs to MPS because there was insufficient evidence to show thatR&W Pharmacy made a 
profit on the sale of the drugs to MPS. The Board need not show that R&W Pharmacy made 
a profit on the sale of the drugs to establish that Respondent acted as a wholesaler. 

'''Wholesaler' means and includes a person who acts as a wholesale merchant; 
broker, jobber, customs broker, reverse distributor, agent, or out-of-state distributor lt who 
sells for resale, or negotiates for distribution, or takes possession of, any drug or device 
included in Section 4022 ...." (Bus. & Prof. Code § 4043, subd. (a).) "Wholesale 
distribution" means the distribution ofprescription drugs to persons other than a consumer or 
patient. (21 C.F .R. § 205.3(f).) "Wholesale distributor means anyone engaged in wholesale 
distribution ofprescription drugs" including, but not limited to, manufacturers; repackers; 
own-label distributors;,private ..label distributors; jobbers; brokers; warehouses, including 
manufacturers' and distributors' warehouses, chain drug warehouses, and wholesale drug 

3 R&W Pharmacy also relies upon Business and Professions Code section 4126.5~ subdivision (a), to assert that it 
was not unlawful for it to resale drugs to MPS. Section 4126.5 provides that a pharmacy may furnish dangerous 

,drugs to another pharmacy under common control. (Bus. & Prof. Code § 4126.5, subd. (a).) Respondent's reliance 
is misplaced, however, because Section 4126.5 was not enacted by the legislature until 2004, almost five years after 
the conduct at issue in this case. There is no authority to support Respondent's assertion that it was entitled to resell 
millions of dollars worth ofdangerous drugs to MPS in 1999. 
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warehouses; independent wholesale drug traders; and retail pharmacies that conduct 
Wholesale distributions." (21 C.F .R. § 205.3(g).) 

R&WPharmacy'8 conduct in resellillgJarge quantities of dangerous drugs to 
~~ M"" '""" _" "~ 

MPS in 1999 constitutes wholesaling notwithstanding the absence of evidence showing it 
made a profit on the sales. That the record did not establish the amount of profit made by 
R&W Pharmacy is not dispositive. R&W Pharmacy engaged in the distribution of dangerous 
drugs to another entity who . sold the drugs to third parties for purposes of filling prescriptions 
and other unidentified uses. Because R&W Pharmacy did not possess a wholesaler license 
issued by Board, R&W Pharmacy acted as a wholesaler without a license, and accordingly is 
subject to discipline for this conduct. 

Defense of Laches 

5. Respondent R&W Pharmacy contends the Board's First Amended Accusation 
must be dismissed under the equitable doctrine of laches because the Board failed to file its 
original Accusation in a timely manner, thereby resulting in prejudice to Respondent when 
the Montana Pharmaceutical was unable to provide copies of invoices to its clients showing 
the disposition of the pharmaceutical products sold to it by R&W Pharmacy between January 
1999 and June 1999. Montana Pharmaceutical allegedly destroyed the invoices after waiting 
the required three year period under Montana law for pharmacies to retain these documents. 
Respondent's assertion is without merit. 

OAR has the power to dismiss an administrative proceeding brought to revoke 
a state-issued license where there has been an unreasonable delay between the discovery of 
the facts constituting the. reason for the revocation and the. commencement of revocation. 
proceedings, and where the licensee has been prejudiced by the delay. (Medical Bd. Of: 
California v. Superior Court (1991) 227 Cal.App.3d 1458, 1462; Gates v. Department of 
Motor Vehicles (1979) 94 Cal.App.3d 921, 925.) However, dismissal should only be ordered 
where it is established that the agency's delay in filing the accusation was unreasonable and 
resulted in prejudice to the licensee. (Medical Bd. OfCalifornia v. Superior Court (1991) 
227 Ca1.App.3d 1458, 1462; Gates v. Department ofMotor Vehicles (1979) 94 Cal.App.3d 
921, 925-926.) "It is not enough for a tribunal to simply find that a delay was, by virtue of 
the passage of time, unreasonable' as a matter of law'. That fmding must be supported by 
substantial evidence ofprejudice." (Fahmy v. Medical Board ofCalifornia (1995) 38 
Cal.App.4th 810, 815; Mt. San Antonio Community College Dist. v. Public Employment 
Relations Bd. (1989) 210Cal.App.3d 178, 189.) 

The burden of proving prejudice due to delay rests upon the party asserting the 
theory of laches. "Laches is an equitable defense which requires both unreasonable delay 
and prejudice resulting from the delay. The party asserting and seeking to benefit from the 
laches bar bears the burden ofproof on these factors." (Fahmy v. Medical Board of 
California (1995) 38 Cal.AppAth 810,815; Mt. San Antonio Community College Dist. v. 
Public Employment Relations Bd. (1989) 210 Cal.App.3d 178, 188.) 
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R&WPharmacy failed to establish that the Board's issuance of its accusation 
constituted unreasonable delay and that prejudice resulted from the delay. The Board's 
investigator performed his initial site visit on June 16,1999. In November 1999, after R&W 
Pharmacy had failed to produce the requested drug records, the Board issued a Notice of 
Violation alleging R&W Pharmacy had failed to produce all of its drug records as required 
by the Board. R&W Pharmacy did not produce the requested drug records until December 
1999 ~ After reviewing all of the records produced,nt June 2000 the Board issued a second 
Notice of Violation alleging R&W Pharmacy engaged in wholesaling dangerous drugs 
without a wholesaler license. On September 29, 2003, the Board issued an accusation 
against R& W Pharmacy as a result of the Board's investigation. 

Although the Board's issuance of the accusation in this case was over three 
years after the date of the last notice of violation, the Board is not required by statue to issue 
an accusation within a certain limitations period. Moreover, the evidence showed that R&W 
Pharmacy delayed its production of records and the Board's investigation involved acquiring 
information and records relating to an out-of-state entity, Montana Pharmaceutical Services. 
The Board's issuan«e of its accusation in this case was not unreasonably delayed. 

However, even assuming the three-year period constituted an unreasonable 
delay in issuing the accusation, R&W Pharmacy failed to show a substantial prejudice 
resulted because of the delay. R&W Pharmacy essentially argues that the delay prevented it 
from obtaining MPS records relating to the use of drugs purchased from R&W Pharmacy. 
Because MPS was only required to maintain these records for a period of three years, the 
records relating to the investigation period had been destroyed. R& W Pharmacy asserts that 
these records would have shown that R& W Pharmapy did not resell pharmaceutical products 
purchased at a preferential price to MPS at a substantial profit. . 

R&W Pharmacy's argument must fail for two reasons. First, the Board placed 
R& W Pharmacy on notice that an investigation was being initiated in June 1999. In 
November 1999 and June 2000, the Board issued two separate notices of violations to R&W 
Pharmacy regarding the retention of records on the pharmacy's premises and wholesaling 
dangerous drugs to MPS without a license. Both of the notices indicated that the alleged 
violations may be forwarded to the district attorney for action or that an accusation could be 
issued by the Board seeking revocation or suspension ofR&W Pharmacy's license. R&W 
Pharmacy was placed on substantial notice of the Board's possible disciplinary action. Thus, 
it should have known that records relating to its transactions with MPS were relevant and 
Respondent should have moved to secure the records from MPS to defend against these 
allegations. 

Second, the evidence established that R&W Pharmacy sold MPS almost· 
$6,500,000 in pharmaceutical products. Although documents or invoices showing the 
disposition of these drugs by MPS were not available at hearing, such evidence is not 
relevant to the Board's allegations in its Accusation. The Board alleges that R&W Pharmacy 
resold large quantities of drugs to MPS without a wholesaler license. The Board does not 
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have to show that R&W Pharmacy made a profit on these drugs to establish this violation. 
The Board need only show that pharmaceutical products were sold to entities other than 
those identified in R&W Pharmacy's group purchasing agreements and that R&W Pharmacy 
did not have a wholesaler license to resell these drugs. Thus, records relating tQMPS's 
disposition of drugs purchased from R& W Phanrtacy are not relevant. Therefore, any 
prejudice to R& W Pharmacy as a result ofMPS resale documents being unavailable for 
hearing is minimal. For a defense of laches, the prejudice must be substantial. (Fahmy v. 
MedicafBoard a/California (1995) 38 Cal.App.4th 810,815.) 

Cost Recovery 

6. Pursuant to Business and Professions Code section 125.3, the Board shall be 
awarded its reasonable cost of investigation and enforcement of this case, by reason of 
Factual Findings 21 and 22. 

ORDER 

1. Respondent R& W Pharmacy's Original Pharmacy Permit Number PHY 
43143, is hereby revoked by reason. of Legal Conclusions 1 through 4, individually and 
jointly. 

2. R&W Pharmacy is ordered to pay the Board's reasonable costs of 
investigation and enforcement in this case in the amoun1: of $34,664.00. 

IT IS SO ORDERED this 10th day of August, 2006. 

~~{(r-MI HAEL;\1. ARLETT 
Administrative--:w;:ge
Office ofAdministrative Hearings 
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BEFORE THE 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the First Amended 

Accusation Against: 


R & W PHARMACY SERVICES, INC. 
165 B Pointdexter Avenue 
Moorpark, CA 93021 
PATTI JO REED, President/Treasurer/CEO 
ARTHUR HOWARD BERGER, Secretary 

Original Pharmacy Permit No. PRY 43143 

and 

ARTHUR HOWARD BERGER 
30061 Torre Pines Place 
Agoura Hills, CA 91301 

Q Pharmagis:t-in-Charge' 

Original Pharmacist License 

No. RPH 30997, 


Respondents. 

Case No. 2279 

OAH No. L2003110259 

DECISION 

The attached Proposed Decision of the Administrative Law Judge is hereby 
adopted by the Board of Pharmacy as its Decision in the above-entitled Inatter. 



This Decision shall become effective on October 11, 2006 

IT IS SO ORDERED September 11, 2006 

BOARb·OF PHARMACY 
DEPARTMENT OF CONSU1vIERAFFAIRS 
STATE OF CALIFORNIA 

By 
WILLIAM POWERS
Board President 
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BILL LOCKYER, Attonley General 
of the State of Califonlia 

GUS GOMEZ, State Bar No. 146845 
Deplfty Attorney General 

Califonlia Depart111ent of Justice 
300 So. Spring Street, Suite 1702 
Los Angeles, CA 90013 
Telephone: (213) 897-2563 
Facsi111ile: (213) 897-2804 

Attonleys for COlllplainant 

BEFORE THE 
BOARD OF PHARMACY 


DEP ARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the Accusation Against: 

R & W PHARMACY SERVICES, INC. 
165 B Pointdexter Avenue 
Moorpark, CA 93021 
PATTI JO REED, President/Treasurer/CEO 
ARTHUR HOWARD BERGER, Secretary 

Original Phanl1acy Penllit No. PRY 43143 

And 
.. 

ARTHUR HOWARD BERGER 
30061 TOITe Pines Place 
Agoura Hills, CA 91301 
Phanllacist-in -Charge 

Original Phanllacist License No. RPH 30997 

Respondent. 

Case No. 2279 

FIRST AMENDED ACCUSATION 

Conlplainant alleges: 


PARTIES 


1. Patricia F. Hanis (Conlplainant) brings this Accusation solely in her 

official capacity as the Executive Officer of the Board ofPhanl1acy, Depalinlent ofConsunler 

AffaIrs (Board). 

2. On or about October 7, 1997, the Board issued Original PhalTIlacy Pennit 

No. PHY 43143 to R & W Phanllacy Services, Inc. (Respondent "R & W Phanllacy") to do 
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\ 

business at 165 B Pointdexter Avenue, Moorpark, CA 93021. The corporate officers from 

October 7, 1997 through December 31, 1999 were Peter B. Wollons, President, and Patti Jo 

Reed, Vice President. Board records further show that Patti Jo Reed has been President, 

Treasurer, and Chief Executive Officer, and Arthur Howard Berger has been Secretary, since 

December 31, 1999. The Original Phannacy Permit was in full force and effect at all times 

relevant to the charges brought herein and will expire on October 1, 2003, unless renewed. 

3. On or about July 29,1977, the Board issued Phannacy Original 

Phannacist License No. RPH 30997 to Arthur Howard Berger to practice pharmacy. (Respondent 

"Berger"). Respondent Berger has been the Pharmacist-in-Charge for Respondent R & W 

Phannacy, since October 7, 1997. The Original Pharmacist License will expire on April 30, 

2004, unless renewed. 

JURISDICTION 

4. This Accusation is brought before the Board, under the authority of the 

below mentioned statutes and regulations. l 

5. Section 4300 provides, in pertinent part, that every license issued by the 

Board is sJlbj~ct to discipline,.including suspension or revocation. 

6. Section 4301states: 

"The board shall take action against any holder of a license who is guilty of 

unprofessional conduct or whose license has been procured by fraud or misrepresentation or 

issued by mistake. Unprofessional conduct shall include, but is not limited to, any of the 

following: 

"(±) The cOllinission of any act involving moral turpitude, dishonesty, fraud, 

deceit, or corruption, whether the act is committed in the course of relations as a licensee or 

otherwise, and whether the act is a felony or misdemeanor or not. 

1. All statutory references are to the Business and Professions Code (Code) unless 
otherwise indicated. 
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."(g) Knowingly nlaking or signing any certificate or other docunlent that falsely 

represents the existence or nonexistence of a state of facts. 

"(j) The violation of any of the statutes of this state of the United States regulating 

controtled substances and dangerous drugs. 


"(0) Violating or attel11pting to violate, directly or indirectly, or assisting in or 


abetting the violation of or conspiring to violate any provision or tenll of this chapter or of the 


applicable federal and state laws and regulations govenling phanllacy, including regulations 


established by the board." 

7. Section 118, subdivision (b) of the Code, provides that the suspension, 

expiration, or forfeiture by operation of law of a license does not deprive the Board of authority 

or jurisdiction to institute or continue with disciplinary action against the license or to order 

suspension or revocation of the license, during the period within which the license nlay be 

renewed, restored, reissued or reinstated. 

168. . S~ction 4081.. states, in peliinent pali: 

"(a) All records of I11anufacture and of sale, acquisition, or disposition of 

dangerous drugs or dangerous devices shall be at all til11es during business hours open to 

inspection by authorized officers of the law, and shall be preserved for at least three years frol11 

the date of111aking. A CUITent inventory shall be kept by every nlanufacturer, wholesaler, 

phanllacy, veterinmy food-aninlal drug retailer, physician, dentist, podiatrist, veterinarian, 

laboratolY, clinic, hospital, institution, or establislul1ent holding a cUITently valid and unrevoked 

celiificate, license, penllit, registration, or exenlption under Divisio11 2 (conunencing with 

Section 1200) of the Health and Safety Code or under Pmi 4 (conu11encing with Section 16000) 

of Division 9 of the Welfare and Institutions Code who 111aintains a stock of dangerous drugs or 

dangerous deVIces. 

"(b) The owner, officer, and pminer of any phanl1acy, wholesaler, or veterinmy 

food-aninlal drug retailer shall be jointly responsible, with the phanllacist-in-charge or exemptee, 
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for nlaintaining the records and inventory described in this section." 

9. Section 4113, subdivision (b) states: 


"The phannacist-in-charge shall beresponsible for a phannacy's conlpliance with 


all state anq federal laws and regulations pertaining to the practice ofphal1nacy." 

1O. Section 4160, subdivision (a) states: 

"No person shall act as a wholesaler of any dangerous drug or dangerous device 

unless he or she has obtained a license fronl the board. Upon approval by the board and the 

paytnent of the required fee, the board shall issue a license to the applicant." 

11. Section 4332 states: 

"Any person who fails, neglects, or refuses to nlaintain the records required by 

Section 4081 or who when called upon by an authorized officer or a Inenlber of the Board, fails, 

neglects, or refuses to produce or provide the records within a reasonable tinle, or who willfully 

produces or fU111ishes records that are false, is guilty of a nlisdenleanor." 

12. Section 4380 provides, in pertinent pmi, that the resale, by any person, of 

drugs acquired at preferentially low prices pe1111itted under federal law only because of the 

Nonprofit .Institutions Act (15 U.S.~. Sec.13c).is pr{)hibited. 

13. Califol1ua Code of Regulations, title 16, section 1718 states: 

"CUl1"ent hlventory" as used in Sections 4081 and 4332 of the Business and 

Professions Code shall be considered to include conlplete accountability for all dangerous drugs 

handled by every licensee enunlerated in Sections 4081 mld 4332. The controlled substances 

inventories required by Title 21, CFR, Section 1304 shall be available for inspection upon 

request for at least 3 years after the date of inventory." 

14. California Code of Regulations, title 16, section 1709.1 provides, in 

peliinent pmi, that the pha1111acist-in-charge of a phm1.nacy shall be enlployed at that location and 

shall have responsibility for the daily operation of the pha1111acy. 

i 5. . -Secti-on 125.3 states, in peliinent pati, that the Board lliay requesfihe­

adlninistrative law judge to direct a licentiate fOlUld to have conunitted a violation or violations 

of the licensing act to pay a sunl not to exceed the reasonable costs of the investigation and 

http:Sec.13c).is
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enforcel11entof the case. 


FIRST CAUSE FOR DISCIPLINE 


(Failure to Produce Records) 


16. Respondents and each ofthenl are subject to disciplinary action under 

sections 4301(g), 4301U), 4081(a), 4081(b), and 4332 of the Code, in conjunction with California 

Code of Regulations, title 16, section 1718, for unprofessional conduct, in that Respondents 

failed to produce the records of acquisition and disposition on June 16, 1999, during nonllal 

business hours when del11anded by a Board inspector. Specifically, Respondents failed to 

provide cOl11plete records in a tinlely nlaIUler, in that Respondents provided only acquisition 

records for an aIllount of$485,164.71 in dangerous drugs for the audit period of January 1 


tlu·ough June 16, 1999, when Respondents had purchased $6,968,612.84 in dangerous drugs. 


SECOND CAUSE FOR DISCIPLINE 


(Violated Federal Prescription Drug Marketing Act) 


17. Respondents and each of thenl are subj ect to disciplinary action under 


sections 4301 and 4380 of the Code, for unprofessional conduct, in that Respondents purchased 

n1jllions of dollars of ,drugs at preferelltially lo~ prices for9 the use .of eligible Iion-profit 

institutions and their patients. Respondents then knowingly and intentionally distributed thelll to 

unlal0wn recipients for their use, for other than the intended and legal purpose, under the 

circunlstances and at prices that took unfair advantage of conlpeting phanllacies. 

THIRD CAUSE FOR DISCIPLINE 

(Wholesaling Without a License) 

18. Respondents and each ofthenl are subject to disciplinary action under 

section 4160 and of the Code, for unprofessional conduct, in that Respondents sold dangerous 

drugs to Montana Phanllacy Services, Inc., in Kalispell, Montana for the use of that phanllacy, in 

the aIll0unt of$6,590,117.02, between January 11, 1999 and June 28,1999, without being 

licensed to do so. 

http:of$6,590,117.02
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FOURTH CAUSE FOR DISCIPLINE 

(Unprofessional Conduct) 

19. Respondents and each ofthenl are subject to disciplinary action under 

sections 4301(f) and (0) of the Code, for unprofessional conduct, in that Respondents violated the 

provisions of the state and federal laws and regulations govenling phatmacy, as lllore full set 

forth in paragraphs 16 through 18 above. 

PRAYER 

WHEREFORE, Conlplainant requests that a hearing be held on the nlatters herein 

alleged, and that following the hearing, the Board ofPhanllacy issue a decision: 

1. Revoldng or suspending Original Phalmacy Penllit No. PHY 43143, 

issued to R & W Phat1.11acy Services, hlC.; 

2. Revoking or suspending Original Phanllacist License No. RPH 30997, 

issued to Alihur Howard Berger; 

3. Ordering R & W Phanllacy Services, hlC. and Arthur Berger to pay the 

Board of Phanllacy the reasonable costs of the investigation and enforcenlent of this case, 

pip"SUant to ~.usiness and Profess,ions Code section 12?3; 

4. Taking such other and fuliher action as deenled necessary and proper. 

DATED: 

03583110-LA2000AD0169 

jz 

6 


• • 
/~ II&; /03 

PATRICIA F. HARRIS 
Executive Officer 
Board of Phanllacy 
Departnlent of ConSUlller Affairs 
State of Califonlia 
COlllPlainan t 
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BILL LOCKYER, Attonley General 

of the State of Califonlia 


GUS GOMEZ, State Bar No. 146845 

Deputy Attorney General 


Califonua Depruinlent of Justice 

300 So. Spring Street, Suite 1702 

Los Angeles, CA 90013 

Telephone: (213) 897-2563 

Facsimile: (213) 897-2804 


Attonleys for Complainant 

BEFORE THE 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the Accusation Against: 

R & W PHARMACY SERVICES, INC. 

165 B Pointdexter Avenue 

Moorpark, CA 93021 

PATTI JO REED, President/Treasurer/CEO 

ARTHUR HOWARD BERGER, Secretary 


Original Phannacy Penllit No. PHY 43143 


And 

ARTHUR HOW ARDBERGER' 

30061 Ton-e Pines Place 

Agoura Hills, CA 91301 

Phanllacist-in-Charge 


Original Phannacist License No. RPH 30997 


Respondent. 

Case No. 2279 


ACCUSATION 

COlnplainant alleges: 


PARTIES 


1. Patricia F. Han-is (Conlplainant) brings this Accusation solely in her 

official capacity as the Executive Officer of the Boru-d ofPhanllacy, Depruinlent of Consumer 

ffiIT~~r

2. On or about October 7, 1997, the Board issued Original Phanllacy Pennit 

No. 	PRY 43143 to R & W Pharmacy Services, Inc. (Respondent "R & W Phannacy") to do 
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business at 165 B Pointdexter Avenue, Moorpark, CA 93021. The corporate officers fronl 

October 7, 1997 through Decelnber 31, 1999 were Peter B. Wollons, President, and Patti Jo 

Reed, Vice President. Board records further show that Patti Jo Reed has been President, 

Treasurer, and Chief Executive Officer, and Arthur Howard Berger has been Secretary, since 

December 31, 1999. The Original Pha111lacy Pennit was in full force and effect at all tilnes 

relevant to the charges brought herein and will expire on October 1, 2003, unless renewed. 

3. On or about July 29, 1977, the Board issued Pharmacy Oliginal 

Phannacist License No. RPH 30997 to Arthur Howard Berger to practice phanllacy. (Respondent 

"Berger"). Respondent Berger has been the Phamlacist-in-Charge for Respondent R & W 

Phanl1acy, since October 7, 1997. The Original Phanllacist License will expire on April 30, 

2004, unless renewed. 

JURISDICTION 

4. This Accusation is brought before the Board, under the authority of the 

below Inentioned statutes and regulations.! 

5. Section 4300 provides, in pertinent part, that every license issued by the 

~~ard i.s ~ubject to dis.cipline, including suspension or ~evocation. 
", 

6. Section 4301 states: 

"The board shall take action against any holder of a license who is guilty of 

unprofessional conduct or whose license has been procured by fraud or Inisrepresentation or 

issued by nlistake. Unprofessional conduct shall include, but is not li1nited to, any of the 

following: 

"(f) The COlllillission of any act involving Inoral turpitude, dishonesty, fraud, 

deceit, or conuption, whether the act is committed in the course of relations as a licensee or 

otherwise, and whether the act is a felony or Inisdelneanor or not. 

1. All statutory references are to the Business and Professions Code (Code) unless 
otherwise indicated. 
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"(g) Knowingly making or signing any ceIiificate or other docunlent that falsely 

represents the existence or nonexistence of a state of facts. 

"(j) The violation of any of the statutes of this state of the United States regulating 

controlled substances and dangerous drugs. 

"(0) Violating or attelnpting to violate, directly or indirectly, or assisting in or 

abetting the violation of or conspiring to violate any provision or tenll of this chapter or of the 

applicable federal and state laws and regulations govenling phannacy, including regulations 

established by the board." 

7. Section 118, subdivision (b) of the Code, provides that the suspension, 

expiration, or forfeiture by operation of law of a license does not deplive the Board of autholity 

or jurisdiction to institute or continue with disciplinary action against the license or to order 

suspension or revocation of the license, during the period within which the license lnay be 

renewed, restored, reissued or reinstated. 

8 .. - _ S~ction 4081 states, in peliinent pati: 

"(a) All records ofinanufacture and of sale, acquisition, or disposition of 

dangerous drugs or dangerous devices shall be at all tinles during business hours open to 

inspection by authorized officers of the law, and shall be preserved for at least tlu"ee years fron1 

the date of Ina king. A current inventory shall be kept by every n1anufacturer, wholesaler, 

phannacy, veterinary food-anilnal drug retailer, physician, dentist, podiatrIst, veterinat1an, 

laboratory, clinic, hospital, institution, or establishn1ent holding a currently valid and uln"evoked 

celiificate, license, pennit, registration, or exeInption under Division 2 (conllnencing with 

Section 1200) of the Health and Safety Code or under Part 4 (colnn1encing with Section 16000) 

of Division 9 of the Welfare ahd Institutions Code who nlaintains a stock of dangerous drugs or 

"(b) The owner, officer, and patineI' of any phan11acy, wholesaler, or vetelinary 

food-aninlal drug retailer shall be jointly responsible, with the phannacist-in-charge or exelnptee, 
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for n1aintaining the records and inventory described in this section." 

9. Section 4113, subdivision (b) states: 

"The phannacist-in-charge shall be responsible for a phannacy' s cOlnpliance with 

all state and federal laws and regulations peliaining to the practice ofphannacy." 

10. Section 4160, subdivision (a) states: 

"No person shall act as a wholesaler of any dangerous drug or dangerous device 

unless he or she has obtained a license fron1 the board. Upon approval by the board and the 

paytnent of the required fee, the board shall issue a license to the applicant." 

11. Section 4332 states: 

"Any person who fails, neglects, or refuses to n1aintain the records required by 

Section 4081 or who when called upon by an authorized officer or a n1en1ber of the Board, fails, 

neglects, or refuses to produce or provide the records within a reasonable tin1e, or who willfully 

produces or furnishes records that are false, is guilty of a n1isden1eanor." 

12. Section 4380 provides, in peliinent pari, that the resale, by any person, of 

drugs acquired at preferentially low prices pen11itted under federal law only because of the 

Nonprofi~ Institutions Act(15LJ.S.~. Sec. 13,c) is.prohibited. 
. . 

13. Califonua Code of Regulations, title 16, section 1718 states: 

"Cunent Inventory" as used in Sections 4081 and 4332 of the Business and 

Professions Code shall be considered to include cOlnplete accountability for all dangerous drugs 

handled by every licensee enll1nerated in Sections 4081 and 4332. The controlled substances 

inventories required by Title 21, CFR, Section 1304 shall be available for inspection upon 

request for at least 3 years after the date of inventory." 

14. Califon1ia Code of Regulations, title 16, section 1709.1 provides, in 

peliinent part, that the pharTI1acist-in-charge of a phar1nacy shall be en1ployed at that location and 

shall have responsibility for the daily operation of the phar1nacy. 

15. Sectiolrt25.3 states, in pettinentpatt;-tlmttlwl3uaid 111ay requestthe _. 

adlninistrative law judge to direct a licentiate found to have c01111nitted a violation or violations 

of the licensing act to pay a sun1 not to exceed the reasonable costs of the investigation and 

4 
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enforcelllent of the case. 

FIRST CAUSE FOR DISCIPLINE 

(Failure to Produce Records) 

16. Respondents and each oftheln are subject to disciplinary action under 

sections 4301(g), 4301U), 4081(a), 4081(b), and 4332 of the Code, in conjunction with Califonlia 

Code ofRegulations, title 16, section 1718, for unprofessional conduct, in that Respondents 

failed to produce the records of acquisition and disposition on June 16, 1999, during nonnal 

business hours when delnanded by a Board inspector. Specifically, Respondents failed to 

provide conlplete records in a tinlely nlanner, in that Respondents provided only acquisition 

records for an aInount of $485, 164.71 in dangerous dnlgs for the audit period of January 1 

through June 16, 1999, when Respondents had purchased $6,968,612.84 in dangerous drugs. 

SECOND CAUSE FOR DISCIPLINE 


(Violated Federal Prescription Drug Marketing Act) 


17. Respondents and each of thelll are subj ect to disciplinary action under 

sections 4301 and 4380 of the Code, for unprofessional conduct, in that Respondents purchased 

nlillions of dollar~ o(d~ug~ at prefel~ential1y low plices for the use of eligible non-profit .. 

institutions and their patients. Respondents then knowingly and intentionally disttibuted thelll to 

unknown recipients for their use, for other than the intended and legal purpose, under the 

circulnstances and at prices that took unfair advantage of cOlnpeting pharnlacies. 

THIRD CAUSE FOR DISCIPLINE 

(Wholesaling Without a License) 

18. Respondents and each ofthenl are subject to disciplinary action under 

section 4160 and of the Code, for unprofessional conduct, in that Respondents sold dangerous 

dlUgS to Montana Phanllacy Services, Inc., in ICalispell, Montana for the use of that phannacy, in 

the anl0unt of$6,590,117.02, between January 11, 1999 and June 28, 1999, without being 

licensed-tcniTIu~s:no~:---~~~~~-~---~-----~--~~~~~~~I 

http:of$6,590,117.02
http:6,968,612.84
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FOURTH CAUSE FOR DISCIPLINE 

(Unprofessional Conduct) 

21. Respondents and each ofthen1 are subject to disciplinary action under 

sections 4301(f) and (0) of the Code, for unprofessional conduct, in that Respondents violated the 

provisions of the state and federal laws and regulations goveluing pha1111acy, as luore full set 

forth in paragraphs 16 through 19 above.-­

PRAYER 

WHEREFORE, Con1plainant requests that a hearing be held on the n1atters herein 

alleged, and that following the hearing, the Board of Pha1111acy issue a decision: 

1. Revoking or suspending Original Pharmacy Pe1111it No. PHY 43143, 

issued to R & W Phal1l1acy Services, Inc.; 

2. Revoking or suspending Original Pha1111acist License No. RPH 30997, 

issued to Arthur Howard Berger; 

3. Ordering R & W Pha1111acy Services, Inc. and Alihur Berger to pay the 

Board ofPhal1l1acy the reasonable costs of the investigation and enforcen1ent of this case, 

pursuant to Business and Professions Code section 125.3;. 

4. Taking such other and further action as deelned necessary and proper. 

DATED: _C~1,t-=I:J-=--qt-+I-=-D~3__ 

PATRICIAF. HARRIS 
Executive Officer 
Board ofPhal1nacy 
Depmilnent of COnSUll1er Affairs 
State of Califo111ia 
COlnp lainant 


