BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER ATFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. 5606
RAFAEL VELAZQUEZ dba MERCED OAH No. 2016030987
DRUG
35 E. 16™ Street STIPULATED SETTLEMENT AND
Merced, CA 95340 DISCIPLINARY ORDER [RAFAEL
VELAZQUEZ ONLY]
Original Permit Number No. PHY 43562
and
RAFAEL VELAZQUEZ
35 E. 16" Street
Merced, CA 95340
Original Pharmacist License No. RPH 40303
Respondents,
DECISION AND ORDER

The attached Stipulated Settlement and Disciplinary Order is hereby adopted by the Board of

Pharmacy, Department of Consumer Affairs, as its Decision in this matter.

This Decision shall become effective at 5:00 p.m. on September 9, 2016.

It is so ORDERED on August 10, 2016,

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

%
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By

Amy Gutierrez, Pharm.D.
Board President
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KAMALA D. HARRIS
Attorney General of California
KENT D, HARRIS
Supervising Deputy Attorpey General
PHILLIP L. ARTHUR
Deputy Attorney General
State Bar No. 238339
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA. 94244-2550
Telephone: (916) 322-0032
Facsimile: (916) 327-8643
E-mail: Phillip.Arthur@doj.ca.gov .
Attorneys for Complainant

BEYORE THE
o BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS

10 STATE OF CALIFORNIA
11 . . ' ‘
1 In the Matter of the Accusation Against: .| Case No. 5606

RAFAEL VELAZQUEZ dba MERCED OAH No. 2016030987
13| DRUG :

35 E. 16th Street '
14 1| Merced, CA 95340 STIPULATED SETTLEMENT AND
. . | DISCIPLINARY ORDER [RAFAEL

15 || Original Permit Number No. PHY 43562 VELAZQUEZ ONLY]
16 and
17 || RAFAEL VELAZQUEZ

35 E. 16th Street
18 || Merced, CA 95340 .
19 || Original Pharmacist License No. RPH 40303
20 Respondents.
21
22 :

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-
23 '
: entitled proceedings that the following matters are true:
24 ‘
PARTIES
25 .
. 1. " Virginia Herold (Complainant) is the Executive Officer of the Board of Pharmacy.

2 : .

She brought this action solely in her official capacity and is represented in this maiter by Kamala
27 ‘
28
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1 || D. Harris, Attorney General of the State of California, by Phillip L. Arthur, Deputy Attorney
2 || General. ‘ |
3 © 2. Respondent Rafael Velazquez dba Merced Drug ("Respondent Merced Drug") and
4 || Respondent Rafael Velazquez (“Respondent Velazquez™) are represented in this proceeding by
-« 5 || attorney Ivan Pétrzelka, whose address is; CALIFORNIA PHARMACY LAWYERS, 2855
6 || Michelle Drive, Suite 180, Irvine, CA 92606. |
7 3. Onorabout April 1, 1998, the Board of Pharmacy issued Original Permit Number
8' PHY 43562 to Respondent Merced Drug, Rafael Velazquez is and has been the Pharmacist-in-
9 || Charge at Respondent Merced Drug since April 1, 1998. The Original Permit was in full force
10 || and effect at all times relevant to the charges brought herein and will expire on April 1, 2017,
11 |} unless renewed.
12 4. Onor about August 22, 1986, the Board of Pharmacy issued Original Pharmacist
13_|| License Number RPH 40303 to Respondent Velazquez. The Original Pharmacist License was in
14 || full force and effect at all times relevant to the charges brought herein and will expire on August
15 || 31, 2016_, unless renewed. | _
16 JURISDICTION
17 5. Accusation No. 5606 was filed before the Board of Pharmacy (Board), Department of
18 || Consumer Aﬁairs, and is currently pendﬁlg against Respoudents. The Accusation and all‘ other
19 || statutorily refquired documents were propetly served on-Rcspondénté on March 10, 2016.
20 || Respondents timely filed their Notices of Defense contesting the Accusation.
21 6. A copy of Accusation No. 5606 is attached as Exhibit A and incorporated herein by
292 || reference.
23 ADVISEMENT AND WAIVERS
24 7.  Respondent Velazquez has carefully read, fully discussed with counsel, and
25 || understands the charges and allegations in Accusation No. 5606, Respondent Velazquez has also
26 || carefully read, fully discussed with counsel, and understands the effects of this Stipulated
27 ‘ Settlement and Disciplinary Oxder.
28 |l /77
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8. Respondent Velazquez is fully aware of his legal rights in this matter, including the
right o a hearing on the charges and allegations in the Accusation; the right to confront and cross-
examine the witnesses against him; the right to present evidence and testify on his own behalf; the
right to the issuance of subpoenaé to compel the attendance of witnesses énd the production of
documents; the righf to reconsideration and court review of an adverse decision; and all other
rights accorded by the California Administrative Procedure Act and other applicable laws,

9.  Respondent Velazquez voluntarily, knowingly, and intelligently waives and gives up
each and every right set forth above. ‘

CULPABILITY _

10. Respondent Velazquez admits that at hearing Complainant could establish a factual

basis for charges and allegations in Accusation No. 5606, and that those charges and allegations

are cause for discipline. Respondent Velazquez hereby gives up his right to contest those charges

T e i e
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and allegations.

.11, Respondent Velazquez agrees that his Original Pharmacist License is subjec‘i to
discipline and he agrees to be boﬁnd by the Board's probationary terms as set forth in the

Disciplinary Order below.

CONTINGENCY

12. This stipulation shall be subject to approval by the Board of Pharmacy. Respondent
Velazquez understands and agrees that counsel for Complainant and the staff of the Board of
Pharmacy may communicate directly with the Board regardiﬁg this stipulation and settlement,

without notice to or participation b& Respondent Velazquez or his counsel. By signing the

ST N T
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stipulation, Respondent Velazquez understands and agrees that he may not withdraw his
agreement o1 seek to rescind the stipulation prior to the t{mc the Board considers and acts upon .
If the Board fails to adopt this stipulation as its Decision and Ordet, the Stipulated Settlement and
Disciplinary Order shall be of no force or effect, except for this paragraph, it shall be inadmissible
in any legai action between the parties, aﬁd the Board shall not be disqualified from further action | |
by having considered this matfer.
1/
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13, The parties understand and agree that Portable Document Format (PDF), electronic,
and faé:simile copies of this Stipulated Settlement and'Disciplin'ary Order, including PDF,
electronic, and facsimile signatures thereto, shall ﬁave the same force and effect as the originals.

14.  This Stipulated Settlement and Disciplinary Order is intended by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement.
It supersedes any and all prior or contemporaneous agreements, understandings, discussions,
negotiations, and commitments (written or oral). This Stipulated Settlement and Disciplinary
Order) may not be altered, amended, modified, supplemented, or otherwise changed except by a
writing executed by an authorized representative of each of the parties,

15. In consideration of the fo;egoing admissions and stipulations, the parties agree that
the Board niay, without further notice or formal proceeding, issue and enter the folldwing |
Disciplinary Order:

DISCIPLINARY ORDER

14
15
16
17
18
19
20
21

IT IS HEREBY ORDERED that Original Pharmacist License Number RPYI 40303 issued
to Respondent Rafael Velazquez is revoked, However, the tevocation is stayed and Respondent
Velazquez is placed on probation for three (3) years on the following terms and conditions.

1.  Obey All Laws

Respendent V;alazquez shall obey all state and federal laws and regulations.

Respondent Velazquez shall report any of the following occarrences to the Board, in
writing, within seventy-two (72) hours of such occurrence:

. an arrest or issuance of a criminal complaint for violation of any provision of the

22
23
24
25
26
27
28

'Pharmacy Law, state and federal foéd and drug laws, or state and federal controlled
substancés laws
J a plea of guilty or nolo contendre in any state or federal criminal proceeding to any
criminal complaint, information or indictment
. a cbnv-iction of any crime
J discipline, citation, or other administrative action filed by any state or federal agenéy
which involves Respondent Velazquez’s original pharmacist license or which is

4
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related to the practice of pharmécy or the manufacturing, obtaining, handling,
distributing, billing, or charging for any drug, device or controlled substance.

Failure to timely report such occurrence shall be considered a violation of probation.

2. Report to the Board .

Respondent Velazquez shall report to the Boafd quarterly, on a schedule as directed by the
Board or its designee. The report shall be made either in person or in writing, as directed.
Among other requirements, Respondent Velazquez shall state in each report under penalty of
perjury whether there has been compliance with all the terms and conditions of probation. Failu.re
to submit timely reports in a form as directed shall be considefcd a violation of probation. Any
period(s) of delinquency in submission of reports as directed may be added to the total périod of
probation. Moreover, if the final probation report is not made as directed, probation shall be
automatically extended until such time as the final report is made and accepted by the Board.

3. Interview with the Board

I U SR S e e e

Upon recelpt of reasonable prior notice, Respondent Velazquez shall appear in person for
interviews Wlth the Board or its designee, at such intervals and Jocations as are determined by the
Board or its designee. Failure to appear for any scheduled interview w_ithout prior notification to
Board staff, or failure to appear for two (2) or more scheduled interviews with the Board or its
designee during the period of probation, shall bé considered a violation of probation.

4.  Cooperate with Board Staff

Respondent Velazquez shall COOperaté with the Board's inspection program and with the

Board's monitoring and investigation of Respondent Velazquez's compliance with the terms and

e S T
BN RERREBS

conditions of his probation. Failure to cooperate shall be considered a violation of probation.
5.  Continuing Education |
Respondent Velazquez shall prﬁvide evidence of efforis to maintain skill and knowledge as
a pharmac;ist as directed by the Board or its designee.
s
I
11/
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6. Notice. to Employers

1
2 During the period of probation, Respondent Velazquez shail notify all present and
3 || prospective employers of the Decision in case ﬁumbc'r 5606 and the terms, conditions, and
"4 || restrictions imposed on respondent by the Decision, as follows:
5 Within thirty (30) days of the effective date of this Decision, and within fifteen (15) days of
6 || Respondent Velazquez undertaking any new employment, Respondent Velazquez shall cause his
7 || direct supervisor, pharmacist-in-charge (including each new pharmacist-in-charge employed
8 || during Respondent Vclazquez’s tenure of employment) and owner to-report to the Board in
0 || writing acknowledging that the listed individual(s) has/have read the decision in case number
10 || 5606, and terms and conditions imposed thereby. It shall be Respondent Velazquez's
11 || responsibility toensure that his employér(s) and/or supervisor(s) submit timely
12 | acknowledgment(s) to the Board. | |
13 If, Respondent Velazquez works for or is smployed by or through a pharmacy 6mp10§;ment
14 || service, Respondent Velazquez must notify his direct supervisor, pharmamst-m—charge and
15 || owner at every entity licensed by the Board of the terms and conditions of the Dec131on in case
16 || number 5606 in advance of Respondent Velazquez commmencing work at each licensed entity. A
17 || record of this notification mu;t be provided to the Board upon request.
18. Furthermore, within thirty (30) days of the effective date of this Decision, and within fifteen
19 || (15) days of Respondent Velazquez undertaking any new employment by or through a pharmacy
20 || employment service, Respondent Velazquez shall cause his direct supervisor with the pharmacy
21 || employment service to repott to the Board in writing acknowledging that he has read the decision
29 || in case number 5606 and the terms and conditions imposed thereby. It shall be Respondent
23 || Velazquez’s responsibility fo ensure that his employer(s) and/or supervisor(s) submit timely
24 || acknowledgment(s) to the Board.
25 " Failure to timely notify present or prospective employer(s) or to cause that/those
26 || employer(s) to submit timely acknowledgments to the Board shall be considered a violation of
27 || probation. |
28 || /11
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1 "Employment” within the meaning of this provision shall include any full-time,
2 part-time, temporary, relief or pharmacy management service as a pharmacist or any
'3 position for which a pharmacist. license is a requirement or criterion for employment,
4 whether Respondent Velazquez is an employee, independent contractor, or volunteer.
5 7. 'No Supervision of Interns, Serving as Pharmacistnin-Chargé (PIC), Serving as
¢ Designated Representative-in-Charge, or Segving as a Congsultant
7 During the period of probation, Respondent Velazquez shall not supervise any intern
8 || pharmacist, be the pharmacist-in-charge or designated representative.-.imcharge of any entity
g || licensed by the Board nor éerve; as a consultant unless otherwise specified in this Order.
10 || Assumption of any such unauthorized supervision responsibilities shall be considered a violation
11 | of probation. | |
12 8. Reimbursement of Board Costs
13- As a condition precedent to successful completion of probation, Respondent Velazqﬁez
14 || shall pay to the Board its costs of invesiigation and prosecation in the amount of $4,'403.75.,
15 || jolntly and severally with Respondent Merced Drug, Respondent Velazquez shall be permitted to
16 || pay these costs in a payment plan approved by the Board.
17 There shall be no deviation from this schedule absent prior written approval by the Board or
18 |l its designee. Failure to iaay costs by the deadline(s) as directed shall be considered a violation of
19 || probation.
20 The filing of bankruptcy by Respondent Velazquez shall not relieve Respondent Velazquez
21 || of his responsibility to reimburse the Board its costs of investigation and prosecution.
22 9.  Probation Monitoring Costs
23 Réspondent Velazquez shall pay any costs assoqiated with probation monitoring as
24 || determined by the Board each and every year of probation. Such costs shall be payable to the
95 |l Board on a schedule as dirécted by the Board or its designee. Failure to pay such costs by the
26 || deadline(s) as directed shall be considered a violation of probation.
27 4| 111
28 4 11/
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10. Status of License

Respondent Velazquez shall, at all times while on probation; mainfain an acti\?e, current
license with the Board, including any period during which suspension or probation is tolled.
Failure to maintain an active, current license shall be considered a violation of probation.

If Responglent Velazquez's license expires or is cancelled by operation of law or otherwise
at any time during the period of probatioﬁ, including any extensions thereof due to tolling or
otherwise, upon renewai or reapplication Respondent Velazquez's license shall be subject to all
terms and conditions of this probation not previously satisfied. |

11. License Surrender While on Probation/Suspension

‘Following fhe effective date of this Decision, should Respondent Velazquez cease practice
due to retirement or health, or ‘be otherwise unable to satisfy the terms and conditions of
probation, Respondent Velazquéz may tender his license to the board for surrender. The Board or

its designee shall have the discretion whether to grant the request for surrender or take any other

e A T e
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action it deems appropriate and reasonable. Upon formal acceptance of the surrender of the
license, Respondent Velazquez will no longer be subject to the terms and conditions of probation.
This surrender constitutes a record of discipline and shall become a part of Respondent
Velz{zquez’s license history with the Board,

Upon acceptance of the surrender, Respondent Velazquez shall relinquish his pocket and
wall license to the Board within ten (10) days of notification by the Board that the surrender is
accepted. Respondent Velaz’quez may not reapply for any license from the Board for three (3)

years from the effective date of the surrender. Respondent Velazquez shall meet all requirements

5 R B S

26
27
28

applicable to the license sought as of the date the application for that license is submitted to the

Board, including ény outstanding costs.

12. Notification of a Change in Name, Residence Address, Mailing Address, or
Employment '

‘Respondent Velazquez shall notify the Board in writing within ten (10) days of any change

. of employment. Said notification shall include the reasons for leaving, the address of the new

employer, the name of the supervisor and owner, and the work schedule if known. Respondent

8
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Velazquez shall further notify the Board in writing within ten (10) days of a change in name,

1
2 residence address, mailingl address, or phone number. _
3 Failure to timely notify the Board of any change in employer(s), name(s), address(es), or
4 .phone number(s) shall be considered a violation of probation.
.5 13.  'Tolling of Probation
6 Except during periods of suspension, Respondent Velazquez shall, af all times while on
7 || probation, be employed as a pharmacist in Califorpia for a minimum of 40 hours per calendar
i 8 || month. Any month during which this minimum is not met shall toll the period of probation, ie.,
% 9 || the period of probation shall be extended By one month for each month during which this
:r 10 || minimum is not met. During any such period of tolling of probation, Respondent Velazquez must
11 || nonetheless comply with all terms and conditions of probation. |
12 Should Respondent Velazquez, regardless of residency, for any reason (including vacation)
i3 cease practicing as a pharmacist for a miIMf 40 hours per calendar month in California, |
14 || Respondent Velazquez mﬁst notify the Board in writing within ten (10) days of the cessation of
15 || practice, and must further notify the Board in writing within ten (10) days of thelresumption of
16 || practice. Any failure to provide sudh notificafion(s) shall be considered a violation of probation.
17 It is a violation of probation for Respondent Velazquez's probation io remain tolled
18 || pursuant ;co the prdvisions of thig condition for a total period, counting consecutive and non-
19 || consecutive months, exceeding thirty-sixl(36) mouths.
20 "Cessation of practice” means any calendar month during which Respondent
21 Velazquez is not practicing as a phafmacist for at least 40 hours, as defined by
. 22 Business and Professions Code section 4000 et seq. "Resumption of practice” means
23 any calendar month during which Respondent Velazquez is practicing as a pharmacist
24 for at least 40 hours as a pharmacist as defined by Business and Professions Code
25 section 4000 et seq.
26 || /11 |
27 W /11
28 || 11/
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14, Violation of Probation

If Respondent Velazquez has.not complied with any term or condition of probation, the
Board shall have céntinuing jurisdiction over Respondent Velazquez, and probation shall
automatically be extended, until all terms and conditions have been satisfied or the Board has
taken other action as deemed appropriate to treat the failure to comply as a violation of probation,
to terminate probation, and to impose the penalty that was stayed.

If Respondent Velazquez violates probation in any respect, the Board, after giving
Respondent Velazquez notice and an opportunity to be heard, may revoke probation and carry out
the disciplinary order that was stayed. Notice and opportunity to be beard are not required for
those provisions statmg that a violation thereof may lead to automatic termination of the stay
and/or revocation of the license. If a petition to revoke probation or an accusation is filed against
Respondent Velazquez during probation, the Board shall have continuing jurisdiction and the

period.of prob ation shall be automatically extended until the petition to revoke probation or

i o T S S G S S R N
Eg\omqmm.ﬁ

accusation is heard and decided.
15. Completion of Probation

Upon written notice by the Board or its designee indicating successful completion of

: probatlon, Respondent Velazquez's license will be fully restored.

16. No New Ownershlp of Llcensed Premises
Respondent Velazquez shall not acquire any new ownership, legal or beneficial interest nor
serve as a manager, administrator, member, officer, director, trustee, associate, or partner of any

additional business, firm, partnership, or corporation licensed by the Board. If Respondent

SN

24

26
27
28

Velazqﬁez corrently owns or has any legal or beneficial intetest in, or serves as a manager,
administrator, member, officer,' director, trustee, associate, or partner of any business, firm,
partnership, or corporation currently or hereinafter licensed by the Board, Respondent Velazquez
may continue to serve in such capacity or hold that interest, but only to the exient of that position
or interest as of the effective date of this Decision. Violation of this restriction shall be

considered a violation of probation.

171
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14
15
16

17
18
19
20

. 21

17. Consultant for Owner or Pharmacist-In-Charge

During the petiod of probation, Respondent Velazquez shall not supervise any intern
pharmacist or serve as a consultant to any entity licensed by the Board. Respondent Velazquez
may be a pharmacist-in-charge. However, if during the period of probation Réspondent
Velazquez serves as a pharmacist-in-charge, Respondent Velazquez shall retain an independent
consultant at his own expense who shall be responsible for reviewing pharmacy operations on a
quarterly basis for compliance by Respondent-Velazquez with state and federal laws and |
regulations govérning the practice of pharmacy and for compliance by Respondent Velazquez,
with the obligations of a pharmacist-in-charge for the first 18 months of probation.” The
consultant shall be a pharmacist licensed by and not on probation with the Board and whose name
shall be submiited to the Board o:r its designee, for prior approval, within thirty (30) days of the
effective date of this Decision. Respondent Velazquez shall not be a pharmacist-in-charge at

_mote than one pharmacy or at any pharmacy of which he is not the sole owner. Failure to timely

retain, seek approval of, or ensure timely Ireporting by the consultant shall be considered a
violation of probation. After complying with this term for 18 months, the Board or its designee
may eliminate this requirement if the pharmacy where Respondent Velazquez serves as
‘pharmacist-in-chairge is compliant with pharmacy law.

18. Board’s E-Mail List

Respondent must join and maintain rregistraition with the Board’s e-mail list during the |
entire term of probation. Respondent shall coordinate with the Board or its designee regarding

the procedure for joining and maintaining registration with the Board’s e-mail list.

22
23

25
26
27
28

19. Inventory Reconciliation Report
Respondent Velazquez, as pharmacist-in-charge of Merced Drug Pharmacy, shall compile
an Inventory Reconciliation Report of all Schedule II controlled substances at least every three
months, This compilation shall require:
1. A I;;hysic.al count, not an estimate, of all quantities of federal Schedulé I
controlled substaﬁces in the pharmacy. The biennial inventory of controlled substances required

by federal law may serve as one of the mandated inventories under this section in the year where

11
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1 || the federal biennial inventory is performed, provided the biennial inventory was taken no more
2'|j than three months from the last inventory required by this section.
3 2. Areview of all acquisitions and dispositions of Schedule II controlled
4 || substances since the last Inventory Reconciliation Report.
5 3. Comparison of items 1 and 2 to determine if there are any variances.
6 4.  All records used to compile each reconciliation shall be n;aintaincd. in the
7 || pharmacy for at least three years in a readily retrievable form.
- 8 Loéses shall bé idéntified in writing and reported to the Board and, when appropiiate, to the
9 Dfu'g Enforcement Administration. Likely causes of overages shall be identified in writing and
10 mcorporated into the Inventory Reconciliation Report.
11 The Inventory Reconciliation Report shall be dated and signed by the 1nd1v1dua1(s)
12 || performing the inveniory, and countersigned by Respondent Velazquez, and be readily retrievabie
13 || in the pharmacy for three years.
14 Respondent Velazquez additionally shall revieﬁr all inventory and iﬁventory reconciliation
15 || reports created by the pharmacy, as well as establish and maintain secure methods to prevent
16 || losses of controlled drugs from or Within the pharmacy. Reslaondént Velazquez as the
17 pharmacist-in-charge shall ensure written policies and procedures have been developed for
18 || performing the inventory reconciliation reports required by this term.
19 Should Respoﬁdent Velazquez cease serving as the pharmacist-in-charge, he shall complete
20 || the inventory required of Schedule IT drugs as requlred above before leaving his position.
21 || Additionally, the new pharmac1st—1n~charge of the pharmacy shall complete an inventory within
22, || 30 days of becoming pharmac:1st—1n-charge. |
23\ 111 |
24 |\ /11 |
25 | /11
26 || /1/
27 \| 111
28 0 /11
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! A ACCEPTANC
; 2 I have carefully read the above Stipulated Setilomend and Disciplinary Order and have fully
3 || discussed it with my atiomey, fvan Petrzclka. Iunderstand the stipulation and the offect it will
4 || bave on my Original Pharmacist License. Ienter into this Stipulaved Setilement and Disciplinary
{ 5 '. Order voluntarily, knowingly, and intelligenily, and agree 10 be bound by the Decision and Order
& [l of the Board of Phasmaey,
7 ‘ | Q./
g | paTED: (912,5 | | (e Qa J U'GQK/%&JM P
' RAFAEL VELAZQUE,
9 ‘ Resporiient '
o
11 I have read and fully discussed with Respondent Rafae] Velazquez the torms and conditions
12 || and othor maticrs cantai}j;cd in the above Stipulated Settlement and Disciplinary Order, T apprave
13 || its form and content. _ A /A
l4 || DATED: June 25,2016 | #/%W
IVANPETRZELKA
13 . Attorney for Respondent
16 | .
17 * ENDORSEMENT
18 The foregoing Stipulated Scttlement and Disciplinacy Order is hereby respestfully
19 || submitted for consideration by the Board of Pharinacy. :
20 é ' : -
2 Dated; Zg / ( Rospeetfully submitied,
' KAMALA D. HARRIS
22 Attorney General of California
‘ KENT DJ. HARRIS
23
24
25 ,
26 ' %:puty Attornoy Goneral
Attorngys for Complainant
27 :
SA2015105021. '
98 || 12308950.doc
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KAMALA D. HARRIS
Attorney General of California
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2 || KENTD.BARRIS
Supervising Deputy Attorney General
3 || PBLLIP L. ARTHUR
Deputy Attorney Gerieral
4 || State Bar No. 238339
1300 I Sireet, Suite 125
bt P.O. Box 944255 -
Sacramenta, CA 94244-2550
6 Telephone: (916) 322-0032
Facsimile: (916) 327-8643
7 E-mail; Phillip.Arthur@doj.ca. goy
5 Attorneys for Complainant
BEFORE THE
9 ‘ BOARD OF PHARMACY
' DEPARTMENT OF CONSUMER AFFAIRS
10 STATE OF CALIFORNIA
11 . ' )
2 In the Matter of the Accusation Against: Case No. 5606 : ~
" MEAEL VELAZQUEZ dba MERCED
E-I-DRUG
35 K, 16™ Stréet ACCUSATION

Merced CA 95340
Origmal Perrmt Number No. PHY 43562
and '

RAFAEL VELAZQUEZ |
35 E. 16th Street

b [N A
N &R

o
m-

1.8 Merced CA 93340
19 Orlgmal Pharmacxst License No. RPH 40303
20 Respondents
2]
22 .

Complainantatleges:
23 '

PARTIES

1. Virginia Herold (Complainant) brings this Acousation solely in her official capamty
as the Bxecutwe Officer of the Board of Pharmacy, Department of Consumer Affairs.

2. Onorabout April 1, 1998, the Board of Pharmaoy issued Original Permit Number
PHY 43562 to Rafacl Velazqﬁaz dba Meteed Drug (Respondent Merced Drug). Rafael

1

I — (RAFAEL vELAZQUEz,dba,MERCBDDRUG RAFAEL VELAZQUEZ) ACCUSATION




1 || Velazquez is and has been the Pharmacist-in-Charge at Respondent Merced Drug since April 1,
2 || '1998. The Original Permit was in full force and effect at all times relevant to the charges brought
3 || herein and will expire on April 1, 2016, unless renewed.
: 4 3. Onorabout August 28, 1986, the Board of Pharmacy issued Original Pharmaocist
5 || License Number RPH 40303 to Rafael Velazquez (Respondent Velazquéz). The Original
: 6 Pharmacist License was in full force and effect at all times relevant to the charges brought herein
§ 7 It and will e){pire on August 31, 2016, unless renewed, -
8 JURISDICTION
| 9 "4, 'This Accusation is brought before the Board of Pharmacy (Board), Department of
' 10 [| Consumer Affairs, under the authority of the following laws, All section references are to the
. 11 || Business and Professions Code unless otherwise indicated.
) ' .
i 12 5.  Code saction 4300.1 states:
S 13_ The expiration, cancellation, forfeiture, or suspension of a board-issued
' B + license by operation of law or by order or decision of the board or a court of law, the
; 14 placement of a license on a retired status, or the voluntary surrender of a license by a
- licensee shall not deprive the board of jurisdiction to commence or proceed with any
13 - investigation of, or action of disciplinary proceeding against, the licensee or to render
p a decision suspending or revoking the license. - '
i 1 : . I . . .
: BUSINESS AND PROFESSIONS CODE
; ¥} K
§ ) 6.  Code section 4081 states, in pertinent part:
18 oL . ' : .
5. . (a) All records of manufacture and of sale, acquisition, receipt, shipment,
; 19 or disposition of dangerous drugs or dangerous devices shall be at all times during
business hours open to inspection by authorized officers of the law, and shall be
5 20 preserved for at least three years from the date of making. A current inventory shall
be kept by every manufacturer, wholesaler, third-patty logistics provider, pharmacy,
:j 21 veterinary food-animal drug retailer, physician, dentist, podiatrist, veterinarian,
i ‘ laboratory, elinic, hospital, institution, or establishment helding a currently valid.and
22 unrevoked certificate, license, permit, registration, or exemption under Division 2
{eommeneing with-Section1200)-0f the Health-and Safety Code orundsr Part 4.
23 (commencing with Section 16000) of Division 9 of the Welfare and Institutions Code
: who maintains a stock of dangerous drugs or dangerous devices.
24" '
(b) The owner, officer, and pariner of a pharmacy, wholesaler, third-party
25 logistics provider, or veterinary food-animal drug retailer shall be jointly responsible,
with the pharmacist-in-charge, responsible manager, or desi gnatqd representative-in-
26 charge, for maintaining the records and inventory described in thjs section, ...
a7 Y ' '
28 (1 11/
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1 7. Code seotion 4332'states, “Any person who fails, neglects, or refuses to maiﬁtain the
2 records required by Section 4081 or who, when called upon by an authorized officer ora member
3 || of the board, fails, neglects, or refuses to. produce or provide the records within a reasonable time,
4 || orwho wilifully produces ot furnishes records that are false; is guilty of a misdemeanor,”
5 ' HEALTH AND SAFETY CODE
6 8. Health and Safety Code section 11165(d) states:
7 For each prescription for a Schedule I, Schedule I, or Schedule IV
controlled substance, as defined in the controlled substances schedules in federal law
8 and regulations, specifically Sections 1308.12, 1308.13, and 1308.14, respectively, of
Title 21 of the Code of Federal Regulations, the dispensing pharmacy, clinic, or other
9 dispenser shall report the following information to the Department of Justice as soon
as reasonably possible, but not more than seven days after the date a controlled
10 substance is dispensed, in a format specified by the Department of Justice:
11 (1) Full name, address, and, if available, telephone number of the
~ yultimate user or research subject, or contact information as determined by the
12 Secretary of the United States Department of Health and Human Services, and the
: gender, and date of birth of the ultimate user. ) .
37 . o . ) . B : . o
. (2) The prescriber's category of licensure, license number, national
14 provider identifier (NPT) number, if applicable, the federal controlled substance
 registration number, and the state medical license number of any prescriber using the
15 federal controlled substance registration number of a government-exempt facility. -
16 (3) Pharmacy prescription number, license number, NP1 number, an
, . federal controlled substance registration number. , -
: 7 . : .
(4) National Drug Code (NDC) number of the controlled substance
18 dispensed. - - . = ‘ Co
19 {5) Quantity of the controlled substance dispensed.
20 . - (6) International Statistical Classification of Diseases, 9th revision -
o (ICD-9) or 10th revision (ICD-10) Code, if available, .
2 ' - {7) Number of refills ordered,
(8) Whether the drug was dispensed as a refill of a preseriptionorasa. |
23 first-time request. - o . N
24 - (9) Date of Srigin of the prescription,
25 (10) Date of dispensing of the prescription.
2 || 117 S
; 27 [t 141
28 || 11/
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CODE OF FEDE REGULATIONS
9. Code of Federal Regulations, title 21, section 1304.11 states, in pertinent pari:

. (8) General requirements. Each inventory shall contain a complete and
accurats record of ali controlled substances on hand on the date the inventory is
taken, and shall be maintained in written, typewritten, or printed form at the
registered location. An inventory taken by use of an oral recording device must be
promptly transoribed. Controlled substances shall be desmed 1o be "on hand" if they
are in the possession of or under the control of the registrant, including substances
returned by a cusiomer, ordered by a customer but not yet invoiced, stored in a
warehouse on behalf of the registrant, and substances in the possession of employees
of the registrant and intended for distribution as complimentary samples. A separate
inveritory shall be made for each registered location and each independent activity
registered, except as provided in paragraph (€)(4) of this section. In the event
controlled substances in the possession cr under the control of the registrant are
stored at a location for which he/she is not registered, the substances shall be included
in the inventory of the registered location to which they are subject to control or to
which the person possessing the substance is responsible. The inventory may be

_ taken either as of opening of business or as of the close of business on the inventory

date and it shall be indicated on the inventory.

{c¢) Biennial inventory date. - After the initial inventory is taken, the

—_
i~
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registrant shall take a new inventory of all stocks of controlled substances on hand at
least every two years. The biennia inventory may be taken on any date which is
within two years of the previous biennial inventory date, . .. :

CALIFORNIA CODE OF REGULATIONS

10. California Code of Regulations, title 16, section 1707.5 states, in pertinent part:
" (a) Labels on drug containers dispensed to patients in California shall
conform to the following format: o b

: (1) Each of the following items, and only these four items, shall be
clustered into one area of the label that comprises at least 50 percent of the label.
Each item shall be printed in at least a 12-point sans serif typeface, and listed in the
following order: : .

‘(A) Name of tiae patiént

R
B W,

NN
o ~1

bo
tn

'y
iy

————— By Name ofthe drug and-strength-of the-drug-For the purposes-of
this section; "name of the drug" means sither the manufacturer's trade name of the
drug, or the generic name and the name of the manufacturer.,

(C) The directions for the use of the drug.

-

(D) The condition or purpose for which the drug was prescribed if
the condition or purpose is indicated on the prescription. . ..

4
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! 1 COST RECOVERY
: 2 11. Code section 125.3 provides, iﬁ pertinent part, that a Board may request the .
3 || administrative law jodge to 'direct a licentiate found to have committed a violatioﬁ ot violations of
[ 4" the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
: 5 || enforcement of the case, | ‘
6 BACKGROUND
7 12. | On or about D_ecember 15,2014, Board I]lSpth;DI'S 1. F, and A. H. conducted a routine
i g [| inspection-of ReSpoﬁdcnt Merced ﬁrug.
-i 9 13.  During the Décember 15, 2014 inspection of Responélent Merced Drug, Board
10 || Inspector J. F, asked Respondent Velazquez to provide him _With the pharmacy’s maost recent
1 1 1 Il DEA Eiennial Inventory. Velazquez provided J, F. with a DEA Biennial Inventory document
i i 12 Qatedo.]'une 22,‘ 2009. Velazquez informed J. F. that he had nol.‘ conducted a DEA Biennial
!, i 13_|}_Inventory since June 22, 2009, '
: l 14 14.  During the December 15, 2014 inspection of Respondent Merced Drug, Board
i 15 || Inspecior I. F. checked the most re_cpﬁt data table for Merced Drug’s CURES transmission,
é | 16 || howsver no data was found, Respondent Velazquez informed J. F. that Merced Drug was not
17 || transmitting data 1.:6 CURES, App.roximataly two weeks 'Iater, on or about December 30, 2014,
18 1| Velazquez informed J. F. that Mer_ced Ding’s fast Comtrolled Substance Utilization Review and
19 || Bvaluation System (CURES)’ transmission occurred on July 28, 2009. ' '
20 ' 15. 'During the December 15,72014‘ inspection of Respondent Merced Drug, Board
21 || Inspector 'A. H. conducted the Béard of Pharmacy’s “Survey of Pharmacies: Translation services
22 Avajlabie in pharmacies.” During the survey, A. H. asked Respondent Velazquez to provide the
23 || Board with sxampllc'iabels for the survey. A. H, requested two regular prescription labels (non-
24 || translated) and two translated prescription labels (translated into Spanish). After inspection of the
. 25 | |
' 26 : .
! CURES is a database containing information on Schedule I through IV controlled
‘ 27 || substances dispensed in California. It is a valusble investigative, preventive, and educational tool
28 for the healthcare commpnity, regu]?.tory boards, _and law ¢nforcement.

5.
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1 {| prescription labeis provided to A. H., it was discovered that Merced Drug’s pharmacy
2 || prescription labels were not in compliance with Patfent' Céentered Labeling regulations.
L 4 FIRST CAUSE FOR DISCIPLINE -
r 5 (Bienniél DEA. Inventory Requirements)
6 16, Respondent Merced Drug is subject to disciplinary action under sections 4081(aj and
7 || 4332 ofthe Code, by and through section 1304.11(a') a-ncl () oftitle 21 of the Code of Federal
2 || Regulations, in that as of December 15, 20‘14, Merced Drug had not conducted a Biennial DEA
9 || Inventory since June 22, 2009. "fhe circumstances are described with more particularity in
10 || paragraph 13. _
11 SECOND CAUSE FOR DISCIPLINE
12. (Failure to Report to CURES)
_ 13 '17.  Respondent Mérced Drug is subject to discipiinary actiunlu;{dcr sections 4081 (ay and
! 14 || 4332 of the Code, by and through section 11165(d) of the Health and Safety Codc,lin that as of
: ' 15 || December 15, 2014, Meroced Drug had not reported the dispensing of controlled substance
i 16 || preseriptions to the Department of Justice through CURES since July 28, 2009. The
17 || eircumstances are described with more particularity in paragraph 14,
8] ' THIRD CAUSE FOR DISCIPLINE
19 (Patient—Cehtered Labg]s for Prescription Drug Containers; Reqﬁirements)
; 20 : 18.' - Respondent Merced Drug is subject to disciplinary action under section 1707.5(a)(1):
I 21 || of Title 16 of the Célifc;rnia Code of Regulations in'that during a December 15, 2014 inspection
! 29 i of Merced Drug, the pharmacy’s prescription labels failed to comply with Patient Centered
‘ 23 || Labeling regulations. The circumstances are described with more particularity in paragraph 15,
24 || 177
25 | Ff
2 |t /77
27 || 111
28 )| /11
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1 RESPONDENT VELAZQULZ,
) FOURTH CAUSE FOR DISCIPLINE
3 " (Biennial DEA Inventory Requirements)
. 4. 19. . Respondent Velazquez is subject to disciplinary action under sections 4081(b) and
5 |l 4332 of the Code, by and through section 1304.11(a) and (c) of title 21 of the Code of Federal
6 || Regulations, in that as of Decembér 15, 2014, Velazquez, as the pharmacist-in-charge‘ of
; 7 || Respondent Merced Drug, had not conducted a Biennial DEA Inventory. for Merced Drug since
8 (| June 22, 2009, The circumstances are desoribed with more particularity in paragraph 13.
9 FIFITH_ CAUSE FOR DISCIPLINE
10 (Failure fo Report to CURES)
11 20. Respondent Velazquez is subject to disciplinary action under sections 4081{b) and
} 12 1| 4332 of the Code, by and through section 11165(d) of the Health and Safety Code, in that as of
5 _ 13| December 15, 2014, Velaz'quez. asthe Dhafmacistlin—charge of Respondent Merced Drug, had not
l © 14 || reported the dispensing of controlled substance prescfiptions to the Department of Justice through
J 15 || CURES since July 28, 2009. The circumstances are described with more particularity in a
16 ' paragraph 14. . '
17 SIXTH CAUSE FOR DISCIPLINE
18 (Patient-Centered Labels for Prescription Dyug Containers; Requirements)
19 21, 'Reslaondent Velazquez is subject to disciplinary action under section 4081(b) of the
20 ||, Codr?, by and thfough section 1707.5(a)(1) of title 16 of the California Code of RegL'alations, in
.21 thla’c on or about December 15, 2014, Velazquez, as the pharmiacist-in-charge of Respondent
ﬁz Merced Drug, failed to ensure that the pharmacy’s pres;:ription labels complied with Patient
23 || Centered Labeling regulations. The circomstances are described with more particularity in
24 || parvagraph 15.
25 /17
26 || /11
: 27 {| /1]
28 |\ /17
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PRAYE
WHEREFPORE, Complainant requests that a hearing be hgld on the matters herein alleged,

2
3 1| and that following the hearing, the Board of Pharmacy issue a decision:
: 4 1.  Revoking or suspending Original Permit Number PHY 43562, issued to Rafael
5 || Velazquez dba Merced Drug; '
6 2. Revoking or suspending Original Pharmacist License Number RPH 40303, issued to
} 7 1| Rafael Velazquez; ’ '
, 8 3. Ordering Rafael Velazquez dba Merced Drug, and Rafael Velazquez to pay the Board
g || of Pharmacy the reasonable costs of the investigation and enforcement of this case, pursuant to
- 10 |} Business and Professions Code section 125.3; and
i1 4,  Taking such other and further action as deemed necessary and proper.
12 ||
_ 13 .
wll ) :
15 || DATED: __ 22 ZQO / /o ( U g nenm
. { “VIRG HEROLD
16 | Executive Officer
" Board of Pharmacy
| 17 Department of Consumner Affairs
. State of California
| 18 Complainant
19
' SA2015105021
20 || 11989867.doc
21
22
23
24
25
26
27
28
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