BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:
Case No. 5515

MARLENE MARTINEZ
OAH No. 2016040684

8123 Evergreen Ave.
South Gate, CA 90280

Pharmacy Technician Registration No. TCH
60030

Respondent.

DECISION AND ORDER
The attached Stipulated Surrender of License and Order is hereby adopted by the Board

of Pharmacy, Department of Consumer Affairs, as its Decision in this matter.
This Decision shall become effective at 5:00 p.m. on November 30, 2016.
It is so ORDERED on October 31, 2016.

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

By

Amy Gutierrez, Pharm.D.
Board President
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KAMALA D, HARRIS

Attorney General of California

LmNDAL, SUN :

Supervising Deputy Attorney General

KATHERINE MESSANA

Depuly Attorney General

State Bar No, 272953
300 So. Spring Strect, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-2554
Facsimile: {213) 897-2804

Attorneys for Complainant
BEFORI THE

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No, 5515
MARLENE MARTINEZ OAH No. 2016040684
8123 Bvergreen Ave, STIPULATED SURRENDER OF

South Gate, CA 90280 LICENSE AND ORDER

Pharmacy Technician Registration No, TCH
60030

Respondent,

In the interest of a prompt and speedy settlement of this matter, consistent with the public
interest and the responsibility of the Board of Pharmacy of the Department of Consumer Affairs,
the parties heteby agree to the following Stipulaied Surrender and Disciplinary Order which will
be submitted to the Board for approval and adoption as the final disposition of the Accusation,

PARTIES

1. Virginia Herold (Complainant) is the Executive Officer of the Board of Pharmacy
(Board). She brought this action solely in her official capacity and is represented in this matter by
Kamala D, Harrls, Attorney General of the State of California, by Katherine Messana, Deputy
Attorney General,

2. Marlene Martinez (Respondent) is representing herself in this proceeding and has

chosen not to exercise her right to be represented by counsel.

1
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3. Onor about December 20, 2004, the Board issued Pharmacy Techaician Registration
No. TCH 60030 to Marlene Martinez (Respondent), The Pharmacy Technician Registration was
in full force and effect at all times relevant to the charges brought in Accuéation No, 5515 and
will expire on November 30, 2016, unless renewed. |

JURISDICTION

4, Accusation No, 5515 was filed before the (Board), and is currently pending against
Respondent. The Accusation and all other statutorily required documents were propeily served
on Respondent on March 7, 2016, Respondent timely filed her Notice of Defense contesting the
Accusation. A copy of Accusation No, 5515 is attached ag Exhibit A and inoorﬁorated by
reference,

ADVISEMENT AND WAIVERS

5. Respondent has carefully read, and understands the charges and allegations in
A.ccusa;i_on No, 5515. Respondent also has carefully read, and understands the effects of this
Stipulated Surrender of License and Qrder,

6. Respondent is fully aware of her legal rights in this matter, including the right to a
hearing on the charges and allegations in the Accusation; the right to be represented by counsel, at
her own expense; the right to confront and cross-examine the witnesses against her; the right to
present evidence and to testify on het own hehalf; the right to the issuance of subpoenas to
compel the atiendance of witnesses and the production of documents; the right to reconsideration
and coust review of an adverse decision; and all other rights accorded by the Cahfmma
Administrative Pwoedute Act and other applicable laws,

7. Respondent voluntarily, knowingly, and intelligently waives and gives up each and
every right set forth above,

CULPABILITY

8. Respondent admils the tmtli of each and every charge and allegation in Accusation
No. 5515, agrees thai cause exists for discipline and hereby surrenders her Pharmacy Technician
Registration No. TCH 60030 for the Board's formal acceptance.
1 '
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9. Respondent understands that by signing this stipulation she enables the Board to issue
an order accepting the surrender of her Pharmacy Technician Registration without further
process,

CONTINGENCY

10, This stipulation shall be subject to approval by the Board. Respondent understands
and agrees that counsel for Complainant and the staff of the Board may communicate directly
with the Board regarding this stipulation and surrender, without-notice to o participation by
Respondent, By signing the stipulation, Respondent understands and agrees that she may not
withdraw her agreement or seek to roscind the stipulation prior to the time the Board considers
and acts upon it. If the Board fails to adopt this stipulation as its Decision and Order, the
Stipulated Surrender and Disciplinary Order shall be of no force or effect, oxoept for this
paragrapl, it shall be inadmissible in any legal action between the parties, and the Board shall not
be disqualified from further action by having considered this matter.

I, The parties understand and agrée that Portable Document Format (PDF) and facsimile
copies of this Stipulated Surrender of License and -Order, including Portable Document Format
(PDF) and facsimile signatures thereto, shall have the same force and effoet as the originals.,

12, This Stipulated Surrender of License and Order is intended by the parties o be an
infegrated writing representing the complete, {inal, and exclusive embodiment of their agreement,
Tt supersedes any and all prior or'contemporaneous agreements, understandings, discussions,
negotiations, and commitments (written or oral). This Stipulated Surrender of License and Order
may not be altered, amended, modified, supplemented, or otherwise changed ckcept by a writing
executed by an authorized representative of each of the parties,

13, Inconsideration of the foregoing admissions and stipulations, the parties agree that
the Board may, without further notice or formal proceeding, issue and enfer the following Order;

IT IS HEREBY ORDERED that Pharmacy Technician Registration No, TCH 60039, issued
to Respondent Marlene Martinez, i¢ surrendered and accepted by the Board of Pharmacy.

I, Respondent surrenders Pharmacy Technician Registration No, TCH 60030 as of the

3
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effective date of this decision, Respondent shall relinguish her pharmacy technician license to the
board within ten (10) days of the effective date of this decision,

2. The surrender of Respondent’s Pharmacy Technician Registration and the acceptance
of the surrendered license by the Board shall constituto the imposition of discipline against
Respondent, This decision constitutes a record of discipline and shall become a part of
Respondent’s license history with the Board of Pharmacy. |

3. Respondent shall lose all rights and privileges as a pharmacy technician in California
as of the effective date of the Board’s Decision and Order, '

4, Respondent understancls and agrees that if she ever files an application for licensure
or a petition for reinstatement in the State of California, the Board shall treat it as a new
application for licensure.

5. Respondent may not apply for any license, permit, or registration from the board for
three (3) years from the effective date of this decision. Respondent stipulates fhat should he or she
apply for any license from the board on or afler the effective date 61’ this decision, all allegations
set forth in the Accusation shall be deemed to be true, correct and admitted by respondent when
the board determities whether to grant or deny the application. Respondent shall satisty all
requirements applicable to that license as of the date the application is submitied to the board,
including, but not limited to certification by a nationally recognized body prior to the issuance of
a new license, Respondent is required to report this surrender as disciplinary action,

6. Réspondont stipulates that should she apply for any license from the board on or after
the effective dato of this decision, investigation and prosecution costs in the amount of $5,811.00
shall be paid to the board prior to issuance of the Leense,

7. - If Respondent should ever apply or reapply for a new license or ccrtification, or
petition for reinstatement of a license, by any other health care Heensing agency in the State of
California, all of the charges and allegations contained in Accusation, No, 5515 shall be deemed
to be true, correct, and admitted by Respondent for the purpose of any Statement of Issues or any
other proceeding seeking to deny or restrict licensure,

i

Stipulated Surrender of Livense (Case No, $515)




/29716 1044w & s phart 1325223207 Page B

2

'l i

ACGRETANCE,

}have carefully road the Stipolaed Sueeandar of License s (5L-<:Im'. | undersiang the
stipulation nond the offbes {owill have on my Pharmaey Tochatolan Rﬁghtm!lﬂn. [ onter Into thiy
Suipulatest Survender of Lieenso and Orclor volontmrily, knowisgly, sad bt igently, and agros o
i towwd by the Declalan and Ordar of the Board of Pharmacy,

o )
DATED; ‘51,/ 2 5\_/ (G ,_ *’M:M jf |
| Tips

- H

ek Jfﬁ%"?@fm i

Ragpondpnt

Tha faregobng Stipolabed Surrender of Licanse snd Crder T baveby respoctfolly submitad
for nonsideration by the Bourd of Phaentasy nf the Deparment of Comyumey Affais.

Dhaved: O / 264 /, Lo | Rogpogtilly submted,

KAMALA B, Hanmos
Allorsoy Guneral of Calltbenta
LINDA L. S

~ Bupervistog Domirty Attorey Shinevel

KATARRIE MIREANA
Doty Attotnay Clonior]
Attornays for Complatnant

LA LESOLR07
Kandd 680, el

Supulaterd Surramdor of' Liog g {Cass No, 5315




Exhibit A

Accusation No, 5515




22
23
24
25
26
27
28

KAMALA D, HARRIS
Attorney Genetal of California

LINDA 1., SUN
Supervising Daputy Attorney General
KATHERINE MESSANA
Daputy Altorney CGoneral
State Bar No, 272953
300 So. S{Jl‘irl ; Street, Suite 1702
I.og Angeles, CA 90013
. Tolephone! (213) 897-2554
Facsimile: (213) 897-2804
- Attornays for Complatnant
BEFORE THE
BOARD QF PHARMACY"
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA
"In the Matter of the Agcusation Againsi: Cage No, 5513
MARLINE MARTINEZ
8123 Hyergrosn Ave, | ACCUSATION
South Gate, CA 90280 :
Pharmacy Technician Registration No, TCH
60030 '
' Respondert,
Complainent alloges:
PARTINS

the Executive Offiver of the Board of Murmacy, Departient of Consumer Affairs (Board),

I, Virginla Herold (Complainant) brings this Acousation solely in het offistal capacity as

2, Onor about December 20, 2004, the Board issued Pharmaay Technician Regisivation
Number TCH 60030 to Marlene Martinez (Respondent), The Pharmacy Technician Roegistration
was In fall force and effoot at all imes relovang to the oharges brought herein and will expire on
November 30, 2019, unless renewed,

JURISDICTION AND STATUTORY PROVISIONS

3, This Accusstion {8 bronght before the Board under the authorlty of the following

laws, All seotion reforences are to the Dusiness and Professlons Code (Code) unless otherwise

l
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indicated,
4. Seotion 4300 of the Codo provides, in pertinent part:
+ “(a) Bvory license issued may be suspended or revoked,

. - (b} The board shall di’soi%a line the holder of any licenss issued by the board,
whose default has besn ontered or whose case has been heard by the board and found
guilty, by any of the following methods:

{1) Suspending judgment,

{2) Plactag him or her upon probation,

(3) Suspendlng his or her right to practice for a petiod not exceeding one
year, )

(4) Revoking his or her license,

(5) Taking any other sction In relation to disciplining him or her as the
board it i disoretion may deam proper.

(¢) The board may refiise o Loense fo any applivant gullty of
unprofessional conduet, The board may, In its sole disoretion, issue & probatlonary
license to any applicant for a license who is guilty of unprofessional conduet and who
has met all othet requirements for lisensure, The board may lssue the license subject
i any terms or conditlons not contrary to public policy, Inchiding, but not limited to,
the followlng; :

H Modionl o1 psychiatrio evalﬁétion.

(2) Continuing medioal or psychiatrie treatment,

(3) Rostriotion of type or ciroumstanees of practice,

(4) Continuing participation in a board-approved rehabilitation program,
(8) Abstention from the use of aloghol ot drugs,

(6) Random fhuid testing for aloohol ot drugs,

(7} Compliance with laws and regulations govetning the practlce of
pharmacy,

(d) The board may inltlate diseiplinary ;ln'oceedin § to revoke or suspend
any probationary certificate of licensure for any violation of the terrns and conditions
of probation. Upon satisfactory completion of probation, the board shall convert the
probationary certificats to 4 regular certificate, free of conditions,

(8) The procesdings under this article shall be condueted in accordance
with Chapter § (commeneing with Ssotion 11500) of Part 1 of Divislon 3 of the
Croverniment Code, and the board shall have all the powers granted therein, The action
ahall be final, except that the propriety of the aetion is subject to review by the
supericr court pursuant to Sectlon 1094.5 of the Code of Civil Procedure.”

2
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5. Bection 490 of the Code provides:

“(a) In addition to any other action that a bourd I8 permitted to take
againat o doensee, & board may suspend or revoke a license on the ground that the
licensee has been gonvicted of a orime, if the critne is substantially related to the
qualilﬁcatié)rls, fanotlons, or duties of the business or profession for which the license
was issued. '

(b) Notwithstanding eny other provision of law, a board may exercise any
guthority to discipline a lleensee for conviotion of a critne that ls ins:lelpendant ofthe
authority granted under subdivision (u)} only if the erime is substantially related to the

valifications, fonotions, or dutles of the business or profession for which the licensee's
heense way issued, - '

(0) A conviption within the moeaning of this seetion means a-plea or verdict .
of guilly or a conviction following a plea of nolo contendere, Any action that a board
is permitted to take following the establishment of a convietion may be taken when the
time Tor wppeal has elapsod, or the judgment of conviotlon has been affirmed on
appedl, or when an order granting proEati(m ls made suspending the imposition of
sic>11tlc_—§11ccai iérec‘?peutiva of a subsequent order under the provisions of Section 1203.4 of
the Penal Code,

{d) The Legisiaturs hereby finds and deolsres that the application of this
soction has been mede unclear by the holding in Petropoulos v, Department of Real
Fistate (2006) 142 Cal App.dth 554, and thet the holding in that case has placed a
significant number of statutes and rogulations in question, resulting in potential harm
to the consumers of Californis from licensees who have been convicted of orimes,
Therefore, the Leplslaturs finds and declares that this seotion establishes an
independent basts for a board to impose diselpline upon a licenses, and that the

ametidments to this seotion made by Senate Bill 797 of the 2007 -08 Regular Session

do not constituie a change to, but rather ate declaratory of, existing law.”

6. Soeclion 4301 of the Code provides, in pertinent part:

“The board shall take action against any holder of 4 Hoense who is gullty
of unprofessiona! conduct or whoss license has been procvred by fraud or
misrepresentation or issued by mistake, Unprofessional conduet shall include, but iy
not limited to, any of the following:

e

: (D) The commission of any act involving moral turpitude, dishonesty,
fraud, develt, or corruption, whether the aot is committed in the course of relations as
a lioenses or otherwise, and whether the act is a felony or-misdemeanor or not,

(h) The administering to oneself, of any controlled substance, or the nse of
any dangerous drug or of alooholic beverages to the extent or in a manner as to be
dangerous or injurious to oneself, to a person holding a loetse under this chaptor, or
to any othor porson ot to the public, or to the extent that the use impalrs the abillty of
the person to conduet with safety to the public the practice authotlzed by the license,

3
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él) The viclation of any of the statutes of thiy siate, or any other state, or
of the United States regulating controlled substances and dangerous drus,

(k) The conviotion of}npre then one misdemennor or any felon involving
the use, consurmption, or self-adminisiration of wny dangerous drug or alecholio
bovorage, or any corabination of those substances, .

() The conviction of a crime substantially related to the qualifications,
fanotions, and duties of a livenseo under this chapter. The record of convietion of a
violation of Chapter 13 (commencing with Section 801) of Title 21 of the United
States Code regulating controlled substances or of 4 violatlon of the statutes of this
state regulating controllod substances or dangerous drugs shall be conchtve evidence
of unprofessional conduet, In all other cases, the reoord of oonviotlon shall be
ponolusive evidence only of the fact that the convistlon aceurred, The board may
inquire into the ciroumstances surrounding the commission of the crite, i order to fix
the degree of discipline or, in the case of a convictlon not involving controlled
gubstances or dangerous c{rugs, to determine if the conviction ls of an offense
substantially related to the qualifications, functions, and duties of a licensee under this
chapter, A z‘)laa or verdlot of guilty or a conviotion following a plea of nolo
contendere 1s desmed to be a conviotion within the meaning of this provision. The
board may fake action when the time for appeal has elapsed, or the judgment of
conviction has been affirmed on appeal or when an order granting probation is made
suspending the impositlon of sentence, irrespective of a subsequent order undot
Section 1203.4 of the Penal Code allowing the person to withdraw his or her ples of
guilty and to enter n plos of not gullty, or setting aside the verdict of guilty, or
dismissing the acousation, information, or indietment.” :

7. Section 4060 of the Code provides, in portinent part!

. “A person shall not possess any controlled subgtance, except that
furnished to a porson upon the preseription of a physiclan, dentist, podiatrist,
optomelrist, veterinarian, or naturopathic doctor pursuant to Sectlon 3640.7, or
furnlshed pursuent to & drug order issued by a certified nurse-midwife pursuant to
Section 2746,51, a nurse practitioner pursuant to Section 2836, 1, a physiotan assistant
pursuant to Section 3502,1, a natutopathic dootor pursuant to Section 3640.5, or a
pharmaciét pursuant to Section 4052.1, 4052.2, or 4052.6, This sootion does tio} apply
to the possession of any controlled sybstance by a manufacturer, wholesaler, third-
party logistios provider, pharmuoy, pharmacist, physloian, podiatrist, dentist,
optomelrist, veterinurian, naturopathic doctor, certified nurse-midwife, nurse
practitioner, or physician assistant, if in stoek in containers correctly labeled with the
namo gnd address of the supplier or producer,

This section doos not authorize # certified nurse-tmidwife, a nurse
practitioner, a physioian assistant, or a naturopathic doctor, to order his or her own
stoek of dangerous drugs and dovices,” -

REGULATORY PROVISIONS
8. California Code tnfRe@uiatibns, titlo. 16, seetlon 1770, provides, in pertinent part:

“For the purpose of denlal, suspenslon, or revocation of & persorial or
facllity Hoense pursuant to Division {.5 (commencing with Section 473) of the
Business and Professions Code, 4 orlme or act shall be considered substantiglly rolated
to the qualifications, fnctions, or dutios of a licansee or registrant if to a substantial
degree il evidences present or potential unfitness of a Heensve or registrant to petform

4
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the functlons authorized by his liconse or registtation In o mannoer consistent with the
public health, saloty, or welfire,”

9. Beetlon 1253 of the Code provides, In pertimht part, that the Board may request the
administrative law judgo to direot o licentlate found to have commikted & violation or violations of
the licensing aot to pay & sum not to exoeed the reasonablo costs of the investigation and ‘
enforoement of the case, with faflure of the licentiate to comply subjecting the liconse to not being
renewod ot reinstated, fa oasé softles, 1‘eco£fery ofiﬁvestigal;ion 'and enforcement costs may be
included in a stipulated settlement,

FIRST CAUSYE FOR DISCIPLINE
(Substantially Related Criminal Convietions)

[0, Respondent is subject to disciplinary aotion under seotion 496 and sectlon 4301,
subdivision () of the Code, fh conjunotion with Callfornia Code of Regulations, title 16, soction
1770, in that Respondent was convieted of otimes substantially related to the quatifiontions,
fanetions and duties of & phatmacy techniclan, gy follows:

. On January 4, 2011, Respondent was convieted of one misdemeanor count of violating
Vehicle Code seotion 23152(1) [Driving While Flaving a 0.08% or Higher Blood Aleohol] in the
oriminal procesding entitled The People of the State of California v. Marlene Martines (Super, Ct,
of Californta, County of L. A., 2010, Case No, 0DY07430), As part of the plea,‘l{cspondant |
admitted to a blood alooliol leve! of 0,15%, or higher, The court ordered Respondent to éerve 4
days in Los Angeles County Jail and placed R,B;‘i]‘)(}fldfmt on probation for a period of 48 months,
with terms and conditions, Among other things, Respondent was ordered to enroll and partleipate
in, and successfully complete a 18-month Hoensed second-offender aloohol and other drug
education and counseling program,

12, On Octobef 16, 2013, Respondeat was sonvicted of one felony count of violating
Penal Codé seolion 487(a) [Grand Theft by Bmbezzlement] in the cetminal proceeding entltled 7%he
People of the State of California v. Marlene Martines (Super, Ci, of California, County of L.A,,
2013, Case No, BA416248). The court orderod Respondf;nt to perform 250 hours of CalTrany

and placed Respondent on formal probation for 3 years, with terms and conditions, The

3
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elreumstances underlying the criminal convietlon are that on or between July 12, 2013, and
September 12, 2013, while cmployed as a Pharmacy Techniolan at RiteAid Pharmacy, Respondent

took approximately 160 tablets of Clalis' and 10 tablets of Cotirizine”

FOR DISCIPLINY

(Unlawful l’ossassiﬁn of a Dangerous Drug)

13, Respondent {s subject to diseiplinary sctlon vader ssction 4060 of the Code onthe
grounds of wapro fossional conduot i that Respondent furnished a dangerous drug without the
prescriptlon of an authorized presoriber. Specifically, Réspondemt took ttpprothfzately 160 tablots
of Cialis from RiteAld Pharmacy, without 4 prasdiption. The conduet is described in more
iaarticularity In paragraph 12 above, inclusive and hereby ingorporated by reference,

THIRD CAUSE FOR DISCIPLINE
(Act Involving Moral Turpitade, Dishonesty, Fraud, or Deceit)

14, Respondent is subject to diseiplinary aotion under section 4301, subdivigion () of the ™
Code on the grounds of unprofessional conduet In that Respondent committed acts lnvolving
tioral turp-ituda, dishonesty, fraud, or deceli Whun.she took medications from RiteAld Phatmacy,
The-conduet is described in more particularity In paragraph 12 above, inclusive and hereby:
incorpotated by reference,

FOURTH CAUSE FOR DISCIPLINE,

(Dangerous Use of Aleoholle Beverages)
15, Respondent is subjeot to disolplinary action under section 4301, subdivision (h) of the
Code on the grounds of unpmi‘bséional oonduct in that Respondent ﬁsad aloohol beverages in a
manner dangerous to herself, others, and the public. The condwet is described in more particularity
in paragraph 11 above, nclusive and hereby incorporated by tteferénce.
111 | |
/{1

Cialiy (Tadalpfil) (5 used fbu ergotile dystunotion and is catogorized ns a dangstous drug pursuant to seotion
4022 oFthc Code,

* Zarigo (Cotltlalno} is used fol allorgy relief

, ‘ 6
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A (Super Ct, Of California, County of Los Allgeleé, 2002, Case No. 2MT01997), Respondent was

FIETH CAUSE FOR DISCIPLINE
(Violation of tho Statutes Governing 1)angerb.u§ Drugs)
16, Resp’ondent is subject to diseiplinary action under section 4301, subdivision (j) of the
Code on the grounds of UJ‘mefessional conduct in that Respondent violated statutes governing
dangerous drugs. The oondyot is deseribed in more partioularity in paragraph 12 above, inclsive
and hereby ‘incorporeﬁ'ed by reference,
| SIXTH CAUSE FOR DISCIPLINT
(.Conviction Involving the Use of Alcoholic Beverages)
17, Respondsnt is subject to digoiplinary action under section 4301, subdivision (k) of the
Code on the grounds of unprofessional conduet in that Respondent was convieted of g
n’lisdemcamr involving the use, consumption, or self admiﬁistmtion of an aleoholic beverage, The
concluct 1g degeribed in more particularity in paragraph 11 above, inclustve and hereby

incorporated by reference,

18, To detetmine the degree of disvipline (if any) iti*nposed on Respondent, Complainent
alleges that on Aprif 17, 2002, Respondent was convioted of one misdemeanor count of violating
Yehicle Code section 23152(b) [Driving While Having a 0.08% or Higher Blood Aleohol] in the

ottminal proceeding eatitled The People of the State of Callfornia v. Mariene Aurea Ramirer

ordeted to serve 13 days in Los Angelos County Jail and was placed on probation for 36 months,
with terms and conditions, |

I |

1t
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PRAYEL

WIHEREFORE, Complaingnt requests that a hoaring bo held on the matters hetein alleged,
and that following the hearing, the Board of Pharmacy lssue o decision:

[, Revoking ot swspending Pharmaoy Technician Registration Number TCH 60030,
issuad to Marlens Martines; |

2 Ovrdering Marlone Martinez to pay the Board of Pharmacy the reasonable costs of the
investigation and enforcement of this case, pursnant to Business and Profossions Codb section
125.3,

3, Taking such other and further action as deerned necessary and proper,

DATED; JQ/Q c'::// £

BxecutlvelOTiber

Bontd of Pharmacy

Department of Congumer Affairs
Siate of California

Compldainant
LA201 5501 37/5 1559 280.dog
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