BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:
Case No. 5487

CLIVE L. LIN
1571 North Easthill Drive
Bountiful, UT 84010 STIPULATED SURRENDER OF
_ LICENSE AND ORDER
Pharmacist License No, RPH 41552,
Respondent.
DECISION AND ORDER

The attached Stipulated Surrender of License and Order is hereby adopted by the Board
of Pharmacy, Department of Consumer Affairs, as its Decision in this matter.

This Decision shall become effective at 5:00 p.m. on June 30, 2017.

It is so ORDERED on May 31, 2017.

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

By

Amy Gutierrez, Pharm.D.
Board President
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KAMALA D, HARRIS

Attorney General of California

Frang H. PACOER

Supervising Deputy Attormney General

LESLIE E. BRAST

Deputy Attorney General

State Bar No, 203296
455 Golden Gate Avenue, Suite 11000
Ban Francisco, CA 94102-7004
Telephone: (415) 703-5548
Facsimile; (415) 703-5480

Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

in the Matter of the Accusation Against: Case No, 5487

CLIVE L. LIN STIPULATED SURRENDER OF
1571 North Easthill Drive LICENSE AND ORDER
Bowntiful, UT 84010

Pharmseist License No, RPH 41542

Respondent,

IT I8 HEREBY STIPULATED AND AGREED by and between the pariies (o the above.

entitled proceedings that the following muetters are true:
PARTIES

Lo Virginia Herold (Complainant} is the Executive Officer of the Board of Pharmacy
{(Board), Department of Consamer Affairs. She brought this action solely in her official capacity
and is represented i this matier by Kamala D, Harris, Attorney General of the State of California,
by Leslie E. Brast, Deputy Attorney General,

2. Clive L. Lin {Respondent) is represented in this proceeding by altorney M. Bradley
Wishek, whose address is 765 University Avenue, Sacramento, California 958235,

3. Onorabout April 23, 1988, the Board issued Pharmacist License No. RPH 41557 10
Respondent. The Pharmacist License was in full force and effect at all times relevant to the

charges brought in Accusation No. 5487 and will expire on August 31, 2017, unless renewed,
1




JURISDICTION

4, Accusation No. 5487 was filed before the Board and is currently pending against
Respondent. The Accusation and all other statutorily required documents were properly served
on Respondent on August 15, 2016, Respondent timely ﬁied hiis Notice of Defense contesting the
Accusation. A copy of Accusation No. 5487 is attached as Exhibit A and incorporated by
reference.

ARVISEMENT AND WAIVERS

3. Respondent has carefully read. fully discussed with counsel, and understands the
charges and allegations in Accusation No. 5487, Respondent also has cavefully read, fully
discussed with counsel, and understands the eftects of this Stipulated Surrender of License and
Order,

6. Respondent is fully aware of his legal rights in this matter, including the right o a
hearing on the charges and allegations in the Accusation; the right to confront and cross-examine
the witnesses against him; the right to present evidence and to testify on his own behalf; the right
to the issuance of subpoenas to compel the attendance 03:‘ witnesses and the production of
documents; the right to reconsideration and court review of an adverse decision: and all other
rights accorded by the California Administrative Procedure Act and other applicable luws.

7. Respondent voluntarily, knowingly, and intelligently waives and gives up each and
every right set forth above.

CULPABILITY

8. Respondent understands that the charges and allegations i Accusation No, 5487, if
proven at a hearing, constifute cause for imposing discipline upon bis Pharmacist License.
Respondent hereby gives up his right to contest that cause for discipline exists based on those
charges and surrenders his Pharroacist License No. RPH 41552 for the Board’s formal
acceptance.

9. Respondent understands that by signing this stipulation, he enables the Board to issue
an order accepting the surrender of his Pharmacist License without further process.

Iy
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10.  The admissions made by Respondent herein are only for the purposes of thig
proceeding, or any other proceedings in which the Board of Pharmacy or other professional
licensing agency is invelved, and shall not be admissible in any other criminal or civil

proceeding.

11, This stipulation shall be subject to approval by the Board. Respondent undersiands
and agrees that counsel for Complainant and the staff of the Board may communicate directly
with the Board regarding this stipulation and surrender, without notice to or participation by
Respondent or his counsel. By signing the stipulation, Respondent understands and agrees that he
may not withdraw his agreement or seek {o rescind the stipulation priot to the time the Board
congiders and acts upon it, If the Board fails to adopt this stipulation as its Decision and Ovder,
the Stipulated Surrender and Disciplinary Order shall be of no force or effect, except for this
paragraph, it shall be inadmissible in any legal action between the parties, and the Board shail not
be disqualified from further action by baving considered this matter.

12, The pariies understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Swrrender of License and Order, inchuding Portable Document Format |
(PDF) and facsimile sigaatuses thereto, shall have the same foree and effect as the ariginals,

13, This Stipulated Surrender of License and Order is intended by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement.
1t supersedes any and all prior or contemporansous agreernents, understandings, discussions,
negotiations, and commitments (written or oral). This Stipulated Swrrender of License and Order
may not be aliered, amended, modified, supplemented, or otherwise changed except by a writing
executed by an authorized representative of each of the parties.

14, Inconsideration of the foregoing admissiobs and stipulations, the patties agree that
the Board may, without further notice or formel proceeding, issue and enter the following Order:
/i
Iy
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IT 15 HEREBY ORDERED that Phacmacist License No, RPH 41552, issued to Respondent
Clive L. Lin, is surrendered and aceepted by the Board of Pharmacy.

1. The surrender of Respondent’s Pharmacist License and the acceptance of the
surrendered license by the Board shall constitute the imposition of discipline against Respondent,
This stipulation constitutes a record of the discipline and shall become a part of Respondent’s
license history with the Board of Pharmacy.

2. Respondent shall lose all rights and privileges as a registered pharmacist in California
as of the effective date of the Board s Decision and Order.

3. Respondent shall cause to be delivered to the Board his pocket license and, if one was
issued, his wall certificate on or before the effective date of the Decision and Order,

4. Respondent may not apply, reapply, ot petition for any licensure or registration of the
Board forthree (3) vears from the effective date of the Decision and Order,

5. IfRespondent ever applies or reapplies for licensure or petitions for rejnstatement in
the State of California, the Board shall treat it as a new application for Heensure, Respondent
must comply with all the laws, regulations and procedures for licensure in effect at the time the
application or petition s filed, and all of the charges and allegations contained in Accusation No,
54387 shall be deerned to be true, correct and admitted by Respondent when the Board determines
whether to grant ot deny the application. Respondent shall satisfy all requirements applicable to
that Hcense as ol the date the application is submitted 1o the board, including, but not Hmited to
taking and passing the California Pharmacist Liceasure Examination prior 1o the issuance of a
new license. Respondent is required to report this surrender as disciplinary action,

6. Respondent shall pay the agency iis costs of investigation and enforcement in the
amount of $6,000.00 prior to issuance of a new or reinstated Heense,

7. HRespondent should ever apply or reapply for a new license or certification, or
petition for reinstatement of a license, by any other health care lcensing ageney in the State of
California, all of the charges and allepations contained in Accusation No. 5487 shall be deemed

to be true, correct, and admitted by Respondent for the purpose of any Statement of Issucs or any
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other proceeding seeking to deny or restrict licensure.

[ have carefully read the above Stipulated Surrender of License and Order and have fully
discussed it with my attorney, M. Bradley Wishek, 1 understand the stipulation and the effect it
will have on my Pharmacist License. 1 enter into this Stipulated Sutrender of Li;:érase and Order
voluntarily, knowingly, and intelligently, and agree to be bound by the Decision and Order of the |

Board of Pharmacy.

DATED: 3// éﬁ/ 20/
4 { CLIVE L. LIN
Respondent

I bave read and fully discussed with my client, Respondent Clive L. Lin, the terms and
conditions and other matters contained in this Stipulated Surrender of License and Order. 1

approve its form and content.

DATED: ﬁ/’ﬁ/z_‘_‘?

M. BRADLEY WISHEK
Attorney for Respondent

ENDORSEMENT
The foregoing Stipulated Surrender of License and Order is hereby respectfully submitted

for consideration by the Board of Pharmacy of the Department of Consumer A ffairs,

Dated: ff; /,:g / 77 Respectfully submitted,

KAMALA D), HARRIS

Attorney General of California
FRANK H. PACOE

Supervising Deputy Attorney General

Lesuie E. BRAST
Deputy Attorney General
Attorneys for Complainant

SK2015401789
41631026.doc
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KaMaLA D, HARRIS

Attorney General of California

JosHua AL RoOM

Supervising Deputy Attorney General

ROSALDA PEREZ

Deputy Attorney General

State Bar No. 284046
455 Golden Gate Avenue, Suite 11000
Kan Francisco, CA 94102-7004
Telephone: (415) 703-1618
Facsimile: (415) 7035480

Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Agaitist: Case No, 5487
CLIVE L. LIN
601 Toscanna Court
Brentwood, CA 94513 ACCUSATION
Pharmacist License No. RPH 41552

Respondent.

Complainant alleges:
PARTIES

1. Virginia Herold (Complainant) brings this Accusation solely in bier official capacity as
the Executive Officer of the Board of Pharmacy (Board), Departmient of Consumer Affairs,

2, Onorabout April 23, 1988, the Board of Pharmacy issued Pharmacist License
Number RPH 41552 to Clive L. Lin (Respondent), The Pharmacist License was in full force and
effect at all times relevant to the charges brought herein and will expire on August 31, 2017, unless
renewed,

JURISDICTION

3. This Accusation is brought before the Board, under the authority of the following
laws. All section references are to the Business and Professions Code (Code) unless otherwise
indicated.

i
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4. Code section 4300 provides that every license issued by the Board may be suspended
or revoked,

5. Code gsection 4300.1 states:

"The expiration, cancellation, forfeiture, or suspension of a board-issued license by operation
of law or by order or decision of the board or a court of law, the placement of a license on a
retived status, or the voluntary surrender of a license by a licensee shall not deprive the board of
Jurisdiction & commence or proceed with any investigation of, or action or disciplinary proceeding
against, the licensee or fo render a decision suspending or revoking the license.”

STATUTORY AND REGULATORY PROVISIONS

6. Code section 4059 states;

"(a) A person may not furnish any dangerous drug, except upon the prescription of a
physician, dentist, podiatrist, optometrist, veterinarian, or naturopathic doctor pursuant to Section
3640.7. A person may not furnish any dangerous device, except upon the preseription of a
physician, dentist, podiatrist, optometrist, veterinarian, or naturopathic doctor pursuant to Section

3640.7.

7. Code section 4060 staies:

"A person shall not possess any controfled substance, except that furnished to a person upon
the prescription of a physician, dentist, podiatrist, optometrist, veterinarian, or naturopathic doctar
pursuant 1o Section 3640.7, or farnished pursuant to a drug order issued by a certified nurse-
midwife pursuant to Section 2746.51, a nurse practitioner pursuant to Section 2836.1, a physician
assistant pursuant to Section 3502.1, a natwopathic docior pursuant to Section 3640.5, ora
pharmacist pursuant 1o Section 4052.1, 4052.2, or 4052.6, This section does not apply to the
possession of any coutrolled substance by a manufacturer, wholesaler, third-party logistics
provider, pharmacy, pharmacist, physician, podiatrist, dentist, aptometrist, veterinarian,
naturopathic doctor, certified nurse-midwife, nurse praetitioner, or physician assistant, if in stock
m containers correctly Iabeled with the name and address of the supplier or pn‘c;c]iwf:r.

i
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"This section does not autherize a certified nurse-midwife, a muse practitioner, a physician
assistant, or a naturopathic doctor, to order his or her own stock of dangerous drugs and devices,
Ai

8. Code scction 4301 states:

"The board shall take action against any holder of a license who is guilty of unprofessional
conduct or whose license has been procured by fraud or misrepresentation or issued by mistake,
Unprofessional conduct shall include, but is not limited to, any of the following:

)

"(f) The conmmussion of any act involving moral turpitude, dishonesty, fraud, deceit, or
corruption, whether the act is committed in the course of relations as a licensee or otherwise, and
whether the act is a felony or misdemeanor or not.

"(g) Knewingly making or siguing any certificate or other document that falsely represents
the existence or nonexistence of a state of facts.

"

"(j) The violation of any of the statutes of this state, or any other state, or of the Uniled

States regulating controlled substances and dangerous drugs.

T

"(0) Vielating or attcimpting to violate, directly or indirectly, or assisting in or abetting the

t violation of or conspiring to viclale any provision or term of this chapter or of the applicable

federal and state laws and regulaticns governing pharmacy, including regulations established by the
board or by any other state or federal regulatory agency.
W

9. Mealth and Safety Code section 11170 provides that no person shall preseribe,
adiminister, or furnish a controlled substance for himgell

10, Health and Safety Code section 11173 states, in pertinent part, that:

"{a) No person shall obtain or attempt to obtain controlled substances, or procurs or attempt
to procure the administration of or prescription for condrolled substances, (1) by fraud, deceit,
misrepresentation, or subterfoge; or (23 by the concealment of a material fact,

3
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"(c) No person shall, for the purpose of oblaining controlled substances, falsely assume the
title of, or represent himself to be, a manulacturer, wholesaler, pharmacist, physician, dentist,
veterinarian, registered nurse, physician's assistant, or other authorized person,

m 1t
e

t1. California Code of Regulations, Title 16, section 1714, provides, in pertinent part:
L
“(b) Each pharmacy licensed by the board shall maintain its facilitics, space, fixtures, and
equipmment so that drugs are safely and properly prepared, maintained, secured and distributed. The
pharmacy shall be of sufficient size and unobstructed area to accommodate the safe practice of

pharmcy,

CONTROLLED SUBSTANCES/DANGEROUS DRUGS

12, Code Section 4022 states:

"Dangerous drug” or "dangerous device” means any drug or device unsafe for self-use in
h‘t:lm.a{ns or animals, and includes the following:

“(a} Any drug that bears the legend: "Caution: federal law prohibits dispensing without
preseription,” "Rx only," or words of similar import,

(b} Any device that bears the statement: "Caution: federal law restricts this ciaw’cé to sale by
" "Rt only," o1 words of similar import, the blank to be flled in

or on the order ofa

?

with the designation of the practitioner licensed to use or order use of the device,

"(¢) Any other drug or device that by federal or state law can be lawfully dispensed only on
preseription or furnished pursuant to Section 4006.”

13, Sonata is a brand name for Zaleplon, a sedative used to treat insomnia, and is a
dangerous drug per Business and Professions code section 4022 and controfled substance per
Health and Safety Code section 11037(d}31).

14, Lioresal is & brand name for Baclofen, a muscle relaxer and antispastic agent used {o
treat multiple sclerosis, and is & dangerous drug per Business and Professions Code section 4022,

4
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15, Mupirocin is an antibiotic that is a dangerous drug per Business and Profossions Code
section 4022.

16, Remeron is a brand name for Mirtazapine, an antidepressant used to treat major
depressive disorder, and is a dangerous drug per Business and Professions Code section 4022,

17, Robaxin is a brand name for methocarbamol, a nwscle relaxer used to treat pain or
injury, and is a dangorous drug per Business and Professions Code section 4022.

18, Septra D5 is a brand name for sultamethoxazole with {rimethoprim, an antibiotic and
is a dangerous drugs per Business and Professions Code section 4022,

19, Seroquel is a brand name for quetiapine, an antipsychotic medication used to treat
schizophreria and bipolar disorder, and i a dangerous drug per Business and Professions Code
section 4022,

20, Zoloft i3 a brand name for sertraline, an antidepressant used to treat major depressive
disorder, and is a dangerous drug per Business and Professions Code section 4022.

COST RECOVERY

21, Code section 125.3 states, in pertinent part, that the Board may request the

administrative law judge to direct a licentiate found to have commitied a violation or violations of

| the licensing act to pay a sum not to exceed the reasonable costs of the investigation and

entorcement of the cage.
FACIS

22, Between a‘pp.mxmmteiy October 17, 2005 and September 5, 2014, Respondent served
as the Pharmacist ix Charge (PICY at Raley’s Pharmacy #336, in Brentwood, California,

23, Onor about September 4, 2014, Respondent admilted to Raley’s Pharmacy stafT that
he had been taking Zaleplon from the pharmacy without having a prescription on file and withou!
paying for the product.

24, Anaudit summary revealed that from May 2013 to September 30, 2014, Raley's
Pharmacy had a shortage of spproximately 5,119 dosage unifs of Zalkeplon 10mg.

1
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25.  Between ot least on or about September 17, 2012 and October 9, 2014, Respondent
created 17 fraudulent prescriptions for Sonata (Zaleplon). Respondent purported to be Dr.
Donald Siao and orally transmitted the preseriptions for various patients, to various pharmacies.

26, Between at least on or about Janvary 5, 2013 and January 7, 2015, Respondent
created fraudulent preseriptions for Sonata, Lioresal, Robaxin, Septra DS, Zoloft; Seroquel,

Mupirecin, and Remeron and furnished them to himself, LC and E.C.

{Thefl of Conirolled Substances)

27, Respondent is subject to disciplinary action under Code scctions 4301, subdivisions (£)
and/or (o), and/or Health and Safety Code section 11173, subdivision (a), in that Respondent
diverted Zaleplon from Raley’s Pharmacy, as described in paragraphs 22-26, above.

SECOND CAUSE FOR DISCIPLINE

(Unlawful Possession of Controlled Substances)

28.  Respondent is subject to disciplinary action under Code sections 4301, subdivisions ()
and (0}, and/or 4060, in that he diverted Zaleplon from Raly's Pharmacy without having a valid
prescription, and created fraudulent prescripiions for Zaleplon, ag described in paragraphs 22.26
above,

THIRD CAUSE FOR DISCYL

_ (False Representation)
29, Respondent is subject to disciplinary action vader Code soction 4301, subdivisions (g),
(j) and/or (o), and/or Health and Safety Code section 11173, subdivisions (a) and (¢), in that he
ereated fraundolent preseriptions, as deseribed in paragraphs 25-26, above.

FOURTH CAUSE FOR DISCIPLING

{Unlawful Furnishing of Controlled Substances)
30.  Respondent is subjoct to disciplinary action under Code sections 4301, subdivisions (4)

and/or (0), and/or 4059, subdivision (o), in that Respondent Pharmacist furnished controlled

" Initials used to maintain patient confidentiality.

6
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substances and/or dangerous drugs from pharmacy to himself or another, as described in
paragraphs, 25-26, above,
FiFTH CAUSE FOR DISCIPLINE

(Failure to Maintain Adequate Security of Controfled Substances)

31 Respondent is subject to disciplinary action under Code section 4301, subdivisions (f)
and/or (o), and/or California Code of Regulations, title 16, section 1714, subdivision (d), in that
Respondent, while acting as Pharmacist in charge, failed to maintain adeguate security at the
managed pharmacy, as described in paragraphs 22-26, above.

PISCIPLINARY CONSIDERATIONS

32, To determine the degree of discipline, if any, to be imposed on Respondent,
Complainant alleges that:

a.  Onorabout November 7, 2014, Complainant issued Respondent Citation No, Cl

| 2014 63189 for violating Code seetion 4301, subdivision (g) (knowingly making/signing certificate

or document that falsely represents facts-altered controlled substances log to appear balanced
owed on two prescriptions were received and dispensed within required 72 hours); Health &
Safety Code section 11200, subdivision (¢} (refilling Schedule 1 prescription); and California Code
of Regulations, litle 16, sections 1714 (violating operational standards- allowing staff to store food
in refrigerator with hazardous dmgs/vaccines); 1745, subdivision (d) (partial filling of Schedule 11
prescription); and 1716 (deviating from requirements of a prescription). This citation is now final
and is meorporated by reference as if fully stated herein.

b, Qunorabont November 28, 2011, Complainant issued Respondent Citation No. C1
2011 50404, for violating Californie Code of Regulations, title 16, section 1711, subdivisions (d),
(e} and (f), when Respondent failed to initiate a quality assurance report afler the discovery of two
medication errors at the pharmacy he was in charge of, This citation is now final and s
incorporated by reference as if fully stated herein.

"

i
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PRAYER
WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Board of Pharmacy issue a decision:

1. Revoking or suspending Pharmacist License Number RPH 41552, issued to Clive L.

Lin;

2. Ordering Clive L. Lin to pay the Board of Pharmacy the reasonable costs of the
investigation and enforcement of this case, pursuant to Business and Professions Code section
125.3;

3. Taking such other and further action as deemed necessary and proper.

o Glolle (giieS

VIRGINIA HEROLD

Exeentive Officer

Board of Pharmacy

Department of Consumner Affairs
State of California

Complainont

SE2015401789
41475293 .doc
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