
BEFORE THE 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the Accusation Against: 

BORREGO COMMUNITY HEALTH 
FOUNDATION 
655 Palm Canyon Drive, Suite B 
Borrego Springs, CA 92004 

Pharmacy Permit No. PHY 48254 

and 

ELIZABETH MARIE NEWELL 
9777 Caminito Doha 
San Diego, CA 92131 

Pharmacist License No. RPH 297 46 
Res ondents. 

Case No. 5393 

DECISION AND ORDER 

The attached Stipulated Settlement and Disciplinary Order is hereby adopted by the Board of 

Pharmacy, Department of Consumer Affairs, as its Decision in this matter. 

This Decision shall become effective on July 8, 2015. 

It is so ORDERED on July I, 2015. 

BOARD OF PHARMACY 
DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

By 
AMARYLIS GUTIERREZ 
Board President 
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KAMALA D. HARRIS 

Attorney General of California 

JAMES M. LEDAKIS 

Supervising Deputy Attorney General 

NICOLE R. TRAMA 

Deputy Attorney General 

State Bar No. 263607 


110 West "A" Street, Suite 1100 

San Diego, CA 92101 

P.O. Box 85266 

San Diego, CA 92186-5266 

Telephone: (619) 645-2143 

Facsimile: (619) 645-2061 


Attorneys for Complainant 

BEFORE THE 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the Accusation Against: · 

BORREGO COMMUNITY HEALTH 

FOUNDATION 

655 Palm Canyon Drive, Suite B 

Borrego Springs, CA 92004 


Pharmacy Permit No. PHY 48254 


and 

ELIZABETH MARIE NEWELL 

9777 Caminito Doha 

.San Diego, CA 92131 


Pharmacist License No. RPH 29746 


Respondents. 

Case No. 5393 


STIPULATED SETTLEMENT AND 
DISCIPLINARY ORDER 

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above· 

entitled proceedings that the following matters are tn1e: 

PARTIES 

I. Virginia Herold (''Complainant") is the Executive Officer of the Board of Pharmacy. 

She brought this action solely in her official capacity and is represented in this matter by Kamala 

D. Harris, Attorney General of the State ofCalifornia, by Nicole R. Trama, Deputy Attorney 

General. 
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2, Respondent Borrego Community Health Foundation and Respondent Elizabeth Marie 

Newell ("Respondents") are represented in this proceeding by attorney Robert Frank, whose 

address is: NeJl, Dymott, Frank, McFall & Trexler APLC, 1010 Second Avenue, Suite 2500, San 

Diego, CA 92101-4959, Phone: (619) 238-1712. 

3. On or about November 13,2006, the Board ofPharnmcy issued Pharmacy Permit No. 

PHY 48254 to Borrego Community Health Foundation (Respondent Borrego Community 

Health). The Pharmacy Permit was in full force and effect at all times relevant to the charges 

brought in Accusation No. 5393 and will expire on November 1, 2015, unless renewed. 

4. On or about August 4, 1975, the Board ofPharmacy issued Pharmacist License 

Number PRH 29746 to Elizabeth Marie Newell (Respondent Newell). The Pharmacist License 

 was in full force and effect at all times relevant to the charges brought in Accusation No, 5393 

and wlll expire on April30, 2017, unless renewed. 


.JURJSDICTION 


5. Accusation No. 5393 was filed before the Board of Pharmacy (Board), Department of 

Consumer Affairs, and is currently pending against Respondents. The Accusation and ail other 

stEltutorily requh·ed documents were properly served on Respondents on April2, 2015. 

Respondents timely filed their Notice ofDefense contesting the Accusation. 

6. A copy of Accusation No. 5393 is attached as exhibit A and incorporated herein by 

reference. 


ADVISEMENT AND WAlVERS 


7. Respondents have carefully read, fi.Jily discussed with counsel, and 1.mderstand the 

charges and allegations in Accusation No. 5393. Respondents have also carefully read, fully 

discussed with cotmsel, and understand the effects of this Stipulated Settlement and Disciplinary 

Order. 

8. Respondents are fully aware of their legal rights in this matter, including the right to a 

hearing on the charges and allegations in the Accusation; the right to confront and aross-exmnine 

the witnesses ngainst them; the right to present evidence and to testify on their own behalf: the 

right to the issuance of subpoenas to compel the attendance ofwitnesses and the production of 
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documents; the right to reconsideration and court review of an adverse decision; and all other 

rights accorded by the Califomia Administrative Procedure Act and other applicable laws. 

9. Respondents voluntarily, knowingly, and intelligently waive and give up each and 

every right set forth above. 

£ULPABILITY 

I0. Respondents admit the tn1th of each and every charge and allegation in Accusation 

No. 5393. 

11. Respondents agree that Pharmacy Permit No. PHY 48254 and Pharmacist License 

Number PRH 29746 are subject to discipline and they agree to be bound by the Board's 

probationary terms as set forth in the Disciplinary Order below. 

CONTINGENCY 

12. This stipulation shall be subject to approval by the Board ofPharmacy, Respondents 

understand and agree that counsel for Complainant and the staff of the Board ofPharmacy may 

communicate directly with the Board regar,ding this stipulation and settlement, without notice to 

or participation by Respondents or their counsel. By signing the stipulation, Respondents 

understand and agree that they may not withdraw their agreement or seek to rescind the 

stipulation prior to the time the Board considers and acts upon it. If the Board fuils to adopt this 

stipulation as its Decision and Order, the Stipulated Settlement and Disciplinary Order shall be of 

no force or effect, except for this paragraph, it shall be inadmissible in any legal action between 

the parties, and the Board shall not be disqualified from further action by having considered this 

matter, 

13, The parties understand and agree that Portable DootJment Format (PDF) and facshnile 

copies of this Stipulated Settlement and Disciplinary Order, including PDF and facsimile 

signatures thereto, shall have the same force and effect as the originals. 

14. This Stipulated Settlement and Disciplinal'y Order is intended by the parties to be an 

integrated writing representing the complete, final, and exclusive embodiment of their agreement, 

It supersedes any and all pdor· or conte!nporaneous agreements, understandings, discussions, 

negotiations, and conunit1nents (written or oral). This Stipulated Settlement nnd Disciplinary 
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Order may not be altered, amended, modified, supplemented, or otherwise changed except by a 

writing executed by an authorized repNsentative of each ofthe parties. 

15. In consideration of the foregoing admissions and stipulations, the parties agree that 

the Board may, without further notice or formal proceeding, issue and enter the following 

Disciplinary Order: 

DISCIPLINARY ORDER 

IT IS HEREBY ORDERED that Pharmacy Permit No. PHY 48254 issued to Respondent 

Borrego Community Health Foundation (Respondent Borrego Community Health) and 

. Pharmacist License No. RPH 29746 issued to Respondent Elizabeth Marie Newell (Respondent 

Newell) are revoked. However, tbe revocation of Pharmacy Permit No. PHY 48254 and 

Pharmacist License No. RPH 29746 is stayed .and Respondents are placed on probation for three 

(3) years on the following terms and conditions. 

I. Obey All Laws 

Respondents shall obey allstate and federal laws and regulations. 

Respondents shall report any ofthe following occurrences to tbe Boll!d, in writing, within 

seventy-two (72) hours of such occurrence: 

0 an arrest or issuance of a criminal complaint for violation of any provision of the 

Pharmacy Law, state and federal food and drug laws, or state and federal controlled 

substances laws 

I I a plea ofguilty or nolo contendre in any state or federal criminal proceeding to any 

criminal complaint, information or indictment 

[') a conviction of any crime 

D discipline, citation, or other administrative action filed by any state or federal agency 

which involves Respondent Borrego Community Health's phm·macy permit or 

Respondent Newell's pharmacist license or which is related to the practice of 

pharmacy or the manufacturing, obtaining, handling or distribnting, billing, or 

charging for any dmg, device or controlled substance. 

Failme to timely report any such occurrence shall be considered a violation ofprobation. 
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2. Report to the Board 

Respondents shall report to the Board quarterly, on a schedule as directed by the Board or 


its designee. The report shall be made either in person or io writing, as dlrected. Among other 


requirements, Respondents shall state io each report under penalty ofpe1jury whether there has 


been compliance with all the tenns and conditions ofprobation and submit proof acceptable to the 


Board that Respondents are reporting to Controlled Substance Utilization Review and Evaluation 


System (CURES) weekly as required by Health and Safety Code section 11165. Failure to 


submit timely reports io a form as directed shall be considered a violation ofprobation. Any 


perlod(s) ofdelioquency in submission of reports as directed may be ndded to the total period of 


probation. Moreover, if the final probation report Is not made as directed, probation shall be 


automatically extended until such time as the final report is made and accepted by the Board. 


3. Interview with the Board 

Upon receipt of reasonable prior notice, Respondents shall appear in person for interviews 

with the Board or its designee, at such intervals and locations as are determined by the Board or 

its designee. Failure to appear for any scheduled interview without prior notification to Board 


staff, or failure to appear for two (2) or more scheduled interviews with the Board or its designee 


during the peliod of probation, shall be considered a violation ofprobation. 


4. Cooperate with Board Staff 


Respondents shall cooperate with the Board's inspection program and with the Board's 


monitoring and iove>'tigation of Respondents' compliance with the terms and conditions of their 


probation. Failure to cooperate shall be considered a violation of probation. 


5. Reimbursement of Board Costs 

As a condition precedent to successful completio.n of probation, Respondents shall pay to 


the Board its costs of investigation and prosecution in the amount of $2,423.00. Respondents 


shallmake said payments as follows: Respondents shall pay $2,423.00 withio nicety (90) days of 


the effective date ofthe Decision. There shall be no deviation fi·om this schedule absent prior 


written approval by the Board or its designee. Failure to pay costs by the deadline(s) as directed 


shall be considered a violation of probation, 
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The filing ofbankmptcy by Respondents shall not relieve respondent of their responsibiltty 

to reimburse the Board its costs of investigation and prosecution. 

6. Probation Monitoring Costs 

Respondents shall pay any costs associated with probation monitoring as determined by the . 

Board each and every year Of probation. Such costs shall be payable to the Board on a schedule 

as directed by the Board or its designee. Failure to pay such costs by the deadline(s) as directed 

shall be considered a violation of probation. 

7. Status of License 

Respondents shall, at all times while on probation, maintain current licensure with the 

Board, including any period during which suspension or probation is tolled. Failure to maintain 

current licensure shall be considered a violation of probation. 

IfRespondent Borrego Community Health submits an application to the Board, and the 

application is approved, for a change of location, change ofpermit or change of ownership, the 

Board shnll retain continuing jurisdiction over the license, and Respondent Borrego Community 

Health shall remain on probation as determined by the Board. 

IfRespondents' license expires or is cancelled by operation of law or otherwise at any time 

during the period ofprobation, inclnding any extensions thereof or otherwise, upon renewal or 

reapplication Respondents' license shall be subject to all terms and conditions ofthis probation 

not previously satisfied. 

8. Ucense Sunender While ou Probation/Suspension 

Following the effective date ofthis Decision, should Respondent Newell cease practice due 

to retirement or health, or be otherwise unable to satisfy the terms and conditions ofprobation, 

Respondent Newell may tender her license to the Board for surrender, The Board m· its designee 

shall have the discretion whether to grant the request for surrender or take any other action it 

deems appropriate and reasonable, Upon formal acceptance of the surrender of the license, 

Respondent Newell will no longer be subject to the terms and conditions of probation. This 

surrender constitutes a record of discipline and shaH become a part ofthe Respondent Newell's 

license history with the Board, Upon acceptance of the surrender, Respondent Newell shall 
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relinquish her pocket and wall license to the Board within ten (I 0) days ofnotification by the 

Board that the surrender is accepted. Respondent Newell may not reapply for any license from the 

Board for three (3) years from the effective date of the surrender. Respondent Newell shall meet 

all requirements applicable to the license sought as of the date the application for that license is 

submitted to the Board, including any outstanding costs. 

Following the effective date of this Decision, should Respondent Borrego Community 

Health discontinue business, Respondent Borrego Community He11lth may tender the premises 

license to the Board for surrender. The Board or its designee shall have the discretion whether to 

·grant the request for surrender or take any other action it deems appropriate and reasonable. 

Upon formal acceptance ofthe surrender of the license, Respondent Borrego Community Health 

will no longer be subject to the terms and conditions ofprobation. Upon acceptance ofthe 

surrender, Respondent Borrego Community He!llth shall relinquish the premises wall and renewal 

license to the Board within ten (10) days of notification by the Board thatthe smrencler is 

accepted. Respondent Borrego Community Health shall further submit a completed 

Dis()ontinuance of Business form according to Board guidelines and shall notify the Board of the 

records inventory transfer. 

Respondent Borrego Community Health shall also, by the effective date ofthe surrender, 

arnmge for the continuation of care for ongoing patients ofthe pharmacy by, at minimum, 

providing a written notice to ongoing patients that specifies the anticipated closing date of the 

pharmacy and that identifies one or more area pharmacies capable oftaldng up the patients' care, 

and by cooperating as may be necessary in the transfer ofrecords or prescriptions for ongoing 

patients. Within five days of its provision to the phm·macy's ongoing patients, Respondent 

Borrego Community Health shall provide a copy ofthe written notice to the Board. For the 

purposes of this provision, "ongoing patients" means those patients fbr whom the phannaoy has 

on file a pre,9ct'iption with one or more refills outstanding, or for whom the phannacy has filled a 

prescription within the preceding sixty (60} days. 

Respondent Borrego Community Health may not apply for any new licensure from the 

Board for three (3) years fl·om the effective date of the surrender. Respondent Borrego 
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Community Health shall meet all requirements applicable to the license sought as of the date the 

application for that license is submitted to the Board. Respondent Borrego Community Health 

further stipulates that it will reimburse the Board for its costs of investigation and proseC11tion 

prior to the acceptance of the surrender. 

9. Notice to Employees 

Respondent Borrego Community Health shall, upon or before the effective date of this 

Decision, ensure that all employees involved in permit operations are made aware of all the terms 

and conditions of probation, either by posting a notice of the terms and conditions, circulating 

such notice, or both. lfthe nptice required by this provision is posted, it shall be posted h1 a 

prominent place and shall remain posted throughout the probation period. Respondent Borrego 

Community Health shall ensure that any employees hired or used after the effective date ofthis 

Decision are made aware of the terms and conditions of probation by posting a notice, circulating 

a notice, or both. Additionally, Respondent Borrego Community Health shall submit written 

11otification to the Board, within fifteen (15) days of the effective date ofthis Qecision, that this 

term has been satisfied. Failure to submit such notification to the Board shall be considered a 

violation ofprobation. 

"Employees" as used in this provision includes all full-tirne, part-time, 

volunteer, temporary and relief employees and independent contractors employed or 

hired at any tin1e during probation. 

10. Notice to Employers · 

During the period of probation, Respondent Newell shall notify all present and prospective 

employers of the Decision in case number 5393 and the terms, conditions and restrictions 

imposed on Respondent Newell by the Decision, as follows: 

Within thirty (30) days of the effective date of this decision, and within fifteen (15) days of 

Respondent Newell undertaking any new employment, Respondent Newell shall cause her direct 

supervisor, pharmacist-in-charge (including each new pharmacist-in-charge employed during 

respondent's tenure ofemployment) and owner hreport to the Board in writing acknowledging 

that the listed indivldlml(s) has/have read the Decision in case number 5393, and tenns and 
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conditions imposed thereby. It shall be Respondent Newell's responsibility to ensure that her 

employer(s) and/or supervisor(s) snbmit timely acknowledgment(s) to the Board. 

If Respondent Newell works for or is employ<Jd by or through a pharmacy employment 

service, Respondent Newell must notify her direct supervisor, pharmacist-in-charge, and owner at 

every entity licensed by the Board ofthe tenus and conditions of the Decision in case number 

5393 in advance of the Respondent Newell commencing work at each licensed entity. A record 

of this notification must be provided to the Board upon request. 

Furthermore, within thirty (30) days of the effective date of this Decision, and within fifteen 

(15) days of Respondent Newell undertaking any new employment by o.r through a pharmacy 

employment service, Respondent Newell shall cause her direct supervisor with the pharmacy 

employment service to report to tlie Board in writing acknowledging that she has read the 

Decision in case number 5393 and the tenns and conditions imposed thereby, Itshall be 

Respondent Newell's responsibility to ensm·e that her employer(s) and/or supervisor(s) submit 

timely acknowledgment(s) to the Board. 

Failure to timely notify present or prospective employer(s) or to cause that/those 

ernployer(s) to submit timely acknowledgments to the Board shall be considered a violation of 

probation. 

"Employment" within the meaning of this provU,ion shall include .any :filll-time, 

part-time, temporary, relief or pharmacy management service as a pharmacist or any 

position for which a pharmacist Ilcense is a requirement or criterion for employment, 

whether the respondent is an employee, independent contractor or volunteer. 

11. Owners and Officers: Knowledge of the Law 

Respondent Borrego Conmmnity Health shall provide, within thirty (30) days after the 

effective date of this Decision, signed and dated statements from its owners, including any owner 

or holder often percent (10%) or more of the interest in Respondent Borrego Community Health 

or Respondent's stock, and any officer, stating m1der penalty of perjury that said individuals have 

read and are familiar with sMe and federal laws and regulations governing the practice of 

pharmacy. The failure to timely provide said statements under penalty ofpe1jmy shall be 
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considered a violation of probation. 

12. No Supervision of Interns, Serving as Pharmacist-in-Charge (PIC), Serving ns 
Designated Representative-in-Charge, or Serving as a Consultant 

During the period of probation, Respondent Newell shall not supervise any intern 

pharmacist, be the pharmacist-in-charge or designated representative-in-charge of any entity 

licensed by the Board nor serve as a consultant unless otherwise specified in this order. 

Assumption of any such unauthorized supervision responsibilities shall he considered a violation 

of probation. 

13. Posted Notice of Probation 

Respondent Borrego Community Health shall prominently post a probation notice provided 

by the Board in a place conspicuous and readable to the public. The probation notice shall remain 

posted during the entire period of probation. 

Respondent Borrego Community Health shall not, directly or indirectly, engage in any 

conduct or rnake any statement which is intended to mislead or is likely to have the effect of 

misleading any patient, customer, member of the public, Ol' other person(s) as to the nature of and 

rca,1on for the probation ofthe licensed entity. 

Failure to post such notice shall be considered a violation of probation. 

14. Continuing Education 

Respondent Newell shall provide evidence of efforts to maintain skill and knowledge as a 

pharmacist as directed by the Board or its designee. 

15. Notification ofa Change in Name, Residence Address, Mailing A(Jdress or 
Employment 

Respondent Newell shall notify the Board in wdting within ten (10) days of any change of 

employment. Said notification shall include the reasons for leaving, the address of tl1e new 

employer, the name of the supervisor and owner, and tl1e work schedule if known. Respondent 

Newell shall fbrther notify the Board in wdting within ten (10) days of a change in name, 

residence address, mailing address, or phone number, 
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Failure to timely notifY the Board of any change in emp!oyer(s), name(s), address(es), or 

phone number(s) shall be considered a violation of probation. 

16. Tolling of Probation 

Except during periods of suspension, Respondent Newell shall, at all times while on 

probation, be employed as a pharmacist in California for a minimum of forty (40) hours per 

calendar month. Any month during which this minimum is not met shall toll the period of . 

probation, i.e., the period ofprobation shall be extended by one month for each month dming 

which this minimum is not met. During any such period of tolling ofprobation, Respondent 

Newell must nonetheless comply with all terms and conditions of probation. 

Should Respondent Newell, regardless ofresidency, for any reason (including vacation) 

cease practicing as a pharmacist for a minimum of forty (40) hours per calendar month in 

California., Respondent Newell must notify the Board in writing within ten (10) days of the 

cessation of practice, and must flll"ther notifY the Board in writing within ten (10) days oflhe. 

resmnption of practice. Any failure to provide such notification(s) shall be consideted a violation 

ofprobation. 

It is a violation ofprobation for Respondent Newell's probation to remain tolled pursuant to 

the provisions of this condition for a total period, counting consecutive and non-consecutive 

months, exceeding thirty-six (36) months. 

"Cessation ofpractice" means any calendar month during. which respondent is 

not practicing as a pharmacist for at least forty (40) hours, as defined by Business and 

Professions Code section 4000 et seq. "Resumption of practice" means any calendar 

month during which respondent is practicing M a pharmacist for at least forty (40) 

hours as a pharmacist as defined by Business and Professions Code section 4000 et 

seq. 

17. Remedial Education 

W:ithin sixty days of the effeative date of this Decision, Respondent Newell shall submit to 

the Board or its designee, for prior approval, ar1 appropriate program of remedial education 

related to pharmacy management a.nd recordkeeping of controlled substm10es. The program of 
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remedial education shall consist of at least ten (l 0) hours, which shall be completed within six (6) 

months of the effective date of the Decision at Respondent Newell's own expense. All remedial 

education shall be in addition to, and shall not be credited toward, continuing education (CE) 

courses used for license renewal purposes. 

Failure to timely submit or complete the approved remedial education shall be considered a 

violation of probation. The period of probation will be automatically extended until such 

remedial education is successfully completed and written proof, in a fonn acceptable to the 

Board, is provided to the Board or its designee. 

Following the completion of each course, the Board or its designee may require the 

respondent, at her own expense, to take an approved examination to test the Respondent Newell's 

knowledge ofthe course. If the Respondent Newell does not achieve a passing score on the 

examination, this failure shall be considered a violation of probation. Any such examination 

failure shall require respondent to take another course approved by the. Board in the same subject 

area. 

18. Violation of Probation 

IfRespondents have not complied with any term or condition of probation, the Board shall 

have continuing jurisdiction over Respondents' license, and probation shall be automatically 

extended until all terms and conditions have been satisfied or the Board has taken other action as 

deemed appropriate to treat the failure to comply as a violation ofprobation, to terminate 

probation, and to impose the penalty that was stayed. 

If Respondents violate probation in any respect, the Board, after giving Respondents notice 

and an opportunity to be heard, may revoke probation and carry out the disciplinary order that 

was stayed. Notice and opportunity to be heard are not required for those provisions stating that a 

violation thereof may lead to automatic termination of the stay and/or revocation ofthe license. If 

a petition to revoke probation or an accusation is filed against Respondents during probation, the 

Board shall have continuing jurisdiction and the period of probation shall be automatically 

extended until the petition to revoke probation Ol' accusf~tion is heard and decided. 
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19, Completion of Probation 

Upon written no~oe by the Board or Its designee Jndloat!ng euooess:till oomplet!O!\ o'f 

probation, Rell))ondents' lioense will be fullytestored, 

ACOOUNM 
I have oaroll.llly read the above Stipulated Settlement and !Jlsoipllnary Orde!', and have fully 

discussed It will! my attorney, Robllt't Frank, Esq, I understand the stipulation and the effuot It 

wl11 havo on :Pllllrrnaoy Permit No. l'E'l48254. I anter into this Stipulated Settklment and 

))\solpllnary Ordet voluntarily, knowingly, and intelligently, and agree to be bound by the · 

!Jeolslon and Order fthero~rdof:Pharmaoy, il#~~ 

DATED: 06 .:31 lb · f'P"V'V 
""'B"'R""U""C"'"ll""a""EB"'E"'T""S,""'CE=rw=:a"'xac=u"'T""IVE'""'"O""F"'FI,;:C"'E"'R,-,o-,, 
bobalfofBORREGO COMMUNITY HEALT.H 
FOUNDAtiON 
Raapondent 

I have .aar~fully read the above Stipul~ted Settlement and Dl~o!pl!nill'y Order and have fulcy 
dlsou,se<l it with my attorney, Robert Fr!Ulk, &q, I ru~.de•·stand the slipulalion: aud the effect it 

will have O!\ :Phal'l:tlaolst License No.Rl?H 29746, I enter Into this Stipulated Settlement and 

Disoipllnary Order volul\tari!y, knowingly, and intellige»tly, and ag1·oe to be bound by the 

))eolslon and Osd01· o£tho Board ofP~al'l:tlM)I. 

DATED:' Sl<-/ /1f5'·· .~~L'~&d' 
I LL ~N

Respondent 

r 
I have l'lllld atJd Jillly discussed with Respondent Bomgo Community Health Foundation 

and Respondent l!ll~abeth Marie Newell the 11\rms ana oouditlon• and other matters contained in 

the above Stlp\lla~ed Soitloment and Dlsolplinar 
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ENDORSEMENT 

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfhlly 

submitted for consideration by the Board of Pharmacy. 

Dated: (0 (Q /Jo I'( Respectfully submitted, 

KAMALA D, HARRIS 
Attorney General of Califurnia 
JAMES M. LEDAKIS 
Supervising Deputy Attorney General 

'/!Aco~ ~ rff2t;(Vlg_ 
NICOLE R, TRAMA 
Deputy Attorney General 
Attorneys for Complainant 

SD2015'100107 
71071418.doc 
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KAMALA D. HARRIS 
Attorney General of Califomia 
JAMBS M. LEDAKIS 
Supervising Deputy Attorney General 
NrcOLER. TRAMA 
Deputy Attorney Genet·ai 
State Bar No. 263607 

110 West "A" Street, Suite 1100 
San Diego, CA 92101 
P.O. Box 85266 
San Diego, CA 92186-5266 
Telephone: (619) 645-2143 
Facsimile: (619) 645-2061 

Attorneys for Complainant 

BEFORE THE 

BOARD OF PHARMACY 

DEPARTMENT OF CONSUMER AFFAIRS 
STA'I'E OF CALIFORNIA 

in the Matter of the Accusation Against: 

BORREGO COMMUNITY HEALTH 
FOUNDATION 
655 Palm Canyon Drive, Suite B 
Bort·ego Springs, CA 92004 

Pharmacy Permit No. PHY 48254 

and· 

ELIZABETH MARIE NEWELL 
9777 Cmto Doha 
San Diego, CA 92th 

Phat·macist IAcense No. RPH 29746 

Respondents. 
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Case No. 5393 

ACCUSATION

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 Cornp1ait\ant alleges: 

PARTIES 

I. Virginia Herold (Complainant) brings this Accusation solely in her official capacity 

as the Executive Officer of the Board of Pharmacy, Department ofConsumer Affairs: 

2. On or about November 13, 2006, the Board ofPha1·macy Issued Pharmacy Permit 

Number PHY 48254 to Borrego Community Health Foundation (Respondent). The Pharmacy 

Permit was In full force and effect at all times l'eievant to the charges bi'Ought herein and will 

expire on November 1, 201 5, unless renewed. 

22 

23 

24 
. . . 

25 

26 

27 

28 
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3. On or about August 4, 1975, the Boa1·d of Pharmacy issued Pha1·macist License 

N11mber PRH 29746 to Elizabeth Marie Newell (Respondent). The Pharmacist License was in 

full force.and effect at all times relevant to the charges brought herein and will expire on April30, 

2015, unless renewed. 

JURISDICTION 

4. This Accusation is brought before the Boa1·d of Pharmacy (Board), Depmtment of 

Consumer Affairs, under the authority of the following laws. All section refe1·ences are to the 

Business and Professions Code unless otherwise indicated. 

5, Section 4011 of the Code provides that the Board shall administer and enfm"Ce both 

the Pharmacy Law [Bus. & Prof. Code, § 4000 et seq.] and the Uniform Controlled Substances 

Act [Health & Safety Code,§ 11000 et seq.]. 

6. Section 4300(a) of the Code provides that every license issued by the Board may be 

suspended or revoked. 

7. Section 4300.1 of the Code states: 

The expiration, cancellation, forfeiture, or suspension of a board-issued · 
license by operation oflaw or by order or decision of the board or a court oflaw, 
the placement ofa license on a retired status, or the voltmtary sun-ender of a 
license by a licensee shall not deprive the board ofjurisdiction to commence or 
proceed with any investigation of, or action or disciplinary proceeding ·against, the 
licensee or to render a decision suspending or revoking the license. 

STATUTORY PROVISIONS 

8. Section 4113, subdivision (c) ofthe Code states: "The pharmacist-in-cha1·ge shall be 

responsible for a pharmacy's compliance with all state and federal laws and regulations pertaining 

to the practice ofpharmacy." 

9. Section 4301 ofthe Code states in pertinent part: 

The board shall take action against any holder of a license who is guilty of 
unprofessional conduct o•· whose·ticense has been procured by traud -o1· · 
misrepresentation or issued by mistake. Unprofessional conduct shal I include, but 
is not limited to, any of the following: 

(i) The violation of any of the statutes of this state, of any other state, or of 
the United States regulating controlled substances and dangeroliS drugs. 
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(o) Violating or attempting to violate, directly or indirectly, or assisting in or 
abetting the violation ofor conspiring to violate any provisiqn or term of this 
chapter or of the applicable federal and state laws and regulations governing 
pharmacy, including regulations establishe<l by the board or by any other state or 
federal regulatory agency. 

110. Health and Safety Code section 11165 states in pertinent part: 

(a) To assist law enforcement and regulatory agencies in their efforts to 
control the diversion and resultant abuse of Schedule II, Schedule lll, and 
Schedule IV controlled substances, and for statistical analysis, education, and 
research, the Department of Justice shall, contingent upon the. availability of 
adequate funds from the Contingent Fund of the Medical Board of California, the 
Pharmacy Board Contingent Fund, the State Dentistry Fund, the Board of 
Registered Nursing Fund, and the Osteopathic Medical Board of California 
Contingent Fund, maintain the Controlled Substance Utilization Review and 
Evaluation System (CURES) for the electronkmonitoring of, ·and Internet access 
to information regarding, the prescribing and dispensing of Schedule II, Schedule 
Ill, and Schedule IV controlled substances by all practitioners authorized to 
prescribe or dispense these cm1trolled substances. 

(d) For each prescription for a Schedule II, Schedule Ill, or Schedule IV 
controlled substance, as defined in the controlled substances schedules in federal 
law and regulations, specifically Sections 1308.12, 1308.13, and 1308.14, 
respectively, of Title 21 of the Code of Federal Regulations, the dispensing 
pharmacy or clinic shall provide the following information to the Department of 
Justice on a weekly basis and in a format specified by the Department of Justice: 

(I) Full name, address, and the telephone number of the ultimate user or 
resea1·ch subject, or contact information as detennined by the Secretary of the 
United States Department ofl-Iealth and Human Services, and the ge11der, and date 
of birth of the ultimate user. 

1This version of Health and Safety Code section 11165 was in operation until December 
3T;~2013 and required the dispenser to report to· the Department of Justice· controlled substances ~ · 
dispensed to the patient on "a weekly basis." Effective January 1, 2014, Health and Safety Code 
section 11165 was amended to requi1·e the dispe11ser to report to the Department of Justice '.'as 
soon as l'easonably Jlossible, but not more than seven days aftel' the date a controlled 
substance is disJlcnscd," among other changes. Since the transactions at issue in this matter 
cover the period of October 2013 to October 2014, both versions of the Health and Safety Code 
appear in the instant Accusation. 
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(2) The prescrlbe1·'s categoi'Y of licensure and license number; federal 
controlled substance !'egistration number; and the state medical license number of 
any prescriber using the federal controlled substance registration number of a 
government-exempt facility. 

(3) Pharmacy prescription number,license number, and federal controlled 
substance !'egistration numbe1·. 

(4) NDC (National Drug Code) number of the controlled substance 
dispensed. 

(5) Quantity of the controlled substance dispensed. 

(6) ICD-9 (diagnosis code), if available. 

(7) Number of1·efills ordered. 

(8) Whether the drug was dispensed as a refill of a prescription or as a first­
time request. 

(9) Date oforigin of the prescription. 

(10) Date of dispensing of the prescription. 

I I. Health and Safety Code section 11165 states in pertinent part:> 

(a) To assist health care practitioners in their eff01ts to ensure appropriate 
prescribing, ordering, administering, furnishing, and dispensing of controlled 
substances, law enforcement and regulatOJ')' agencies in their efforts to control the 
diversion and resultant abuse of Schedule II, Schedule III, and Schedule IV 
controlled substances,. and for statistical analysis, education, a11d !'esearch, the 
Department ofJustice shall, contingent upon the availability of adequate funds in 
the CURES Fund, maintain the Controlled Substance Utilization Review and 
Evaluation System (CURES) for the electronic monitoring of, and Internet access 
to information regarding, the prescribing and dispensing of Schedule II, Schedule 

· lll, and Schedule IV controlled substances by all practitioners authorized to 
prescribe, order, administer, f·urnish, or dispense these controlled substances. 

(d) For each prescription fDr a Schedule II, Schedule III, ·or Schedule IV 
... controlled subst!lnce, as defined i9 the c,ontroUed substances schedules in federal 

law and regulations, specifically Sections 1308.12, 1308.13, and 1308.14, 
respeotiveJy,.ofTitle 4.1 of the Cqde ofFederal Regulations, the dispensing 
pharmacy, clinic, or other dispenser shall l'eporl the following information to the 

·~--::----~-

'As referenced in footnote 1, this version of Health and Safety Code section 11165 
became effective January 1, 2014. 
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Department of Justice as soon as reasonably possible, but not more than seven 

days after the date a controlled substance is dispensed, in a format specified by the 

Department of Justice: 


(1) Full mime, address, and, if available, telephone number of the ultimate 

user or research subject, or contact information as determined by the Secretal'Y of 

the United States Depa1'1ment of Health and Human Services, and the gender, and 

date of birth ofthe ultimate user. 


(2) The prescriber's category of licensure, license number, national provider 

identifier (NPI) number, if applicable, the federal controlled substance registration 

number, and the state medical license number of any prescriber using the federal 

controlled substance registration number of a government-exempt facility. 


(3) Pharmacy prescription number, license number, NPI number, and federal 

controlled substance registration number. 


(4) National Drug Code (NDC) number of the controlled substance 

dispensed. 


(5) Quantity of the controlled substance dispensed. 

(6) International Statistical Classification of Diseases, 9th revision (ICD-9) 

or IOth revision (ICD-1 0) Code, if available. 


(7) Number of refills ordered. 

(8) Whether the drug was dispensed as a refill of a prescription or as a first-

time request. 


(9) Date ofol'igin of the prescription. 


· (I 0) Date of dispensing of the prescription. 


COST RECOVERY 

12. Section 125.3 of the Code provides, in pertinent part, that the Board may request the 

administrative Jaw judge to direct a licentiate found to have committed a violation or violations of 

the licensing act to pay a sum not to exceed the reasonable costs ofthe investigation and 

enforcement of the case, with failure of the licentiate to comply subjecting the license to not being 

renewed m· reinstated. If a case settles, recovery of investigation and enforcement costs may be 

included in a stipulated settlement. 
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FACTUAL ALLEGATIONS 

13. ·At all times mentioned herein and since August 22, 2011, Elizabeth Newell 


(Respondent Newell), has been the Plwmacist-in-Charge (PIC) of Borrego Community Health 


Fot1ndation (Respondent Pharmacy) located in Borrego Springs, California. 


I4. From October 2013 to Octobe1· 20 14, Respondents did 110t report the controlled 


substances they dispensed to customers to the Department of Justice (DOJ) CURES system. On 


October 28, 2014, Respondent Newell admitted to a Board inspector that Respondents did not 


report dispensed controlled substances to the DOJ CURES system on a weekly basis. Respondent 


Newell was instmcted by the inspector to report·all CURES data fi•om October 2013. 


Respondents' CURES data for October 2013 to October 2014 was transmitted to the DOJ in 


 November 2014. 

CAUSE FOR DISCIPLIN!ji 

(Failure to Report to CURES) 

15. Respondents are subject to disciplinary action under Code sections 430 I, subdivisions 


Uland (o), for violating Health and Safety Code section 11165 for failing to transmit CURES 


data fl:o111 October 20 13 to October 2014, as set forth in paragraphs 13 and 14, which are 


incorporated herein by reference. 


PRAYER 


WHEREFORE, Complainant requests that a hearing be held on the matters he1·eln alleged, 


and that following the hearing, the Boal'd of Pharmacy issue a decision: 


I. Revoking m· suspending Pharmacy Permit Number PHY 48254, issued to Borrego 


Community Health Foundation; 


2. Revoking or suspending Phani1acist License Number PRH 29746, issued to Elizabeth 


Marie Newell; 


3. Ordering Respondents to pay the Board of Pharmacy the reasonable costs of the 


investigation imd enforcement of this case, pursuant to Business and Professions Code section 


125.3; 
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4. Taking such other and fwther action as deemed necessary and }:>rope!'. 

DATED: _...,3'S,,_/;,_,G=,~-oh,_,_2"---
VIRGI A HEROLD 
Execu 1ve fticer 
Boa1·d harmacy 
Depa1tment of Consumer Affairs 
State of California 
Complainant 

SD2015700107 
71022826.doc 
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