
BEFORE THE 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALI,"'F"'O"'R.._N,_.I'='A~---------

In the M['ltter of the Accusation Against: 

TINA THY PHAN 
610 E. Ramie Lane 
Salinas, CA 93901 

Pharmacist License No. RPH 67225 

Respondent. 

Case No. 5259 

OAH No. 2015060321 

DECISiON AND ORDER 

The attached Stipulated Settlement and Disciplinary Order is heteby adopted by the 

Board of Pharmacy, Department of Consumer Affairs, as its Decision in this matter. 

This Decision shall become effective on February 24, 2016. 

It is so ORDERED on January 25, 2016. 

BOARD OF PHARMACY 
DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

. By 

Amy Gutierrez, Pharm.D. 
Board President 
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KAMALA D. HARRIS 
Attorney General of California 
LINDA L. SUN ------------------1-----­upervising Deputy Attorney General
HELENE E. ROUSE 

Deputy Attorney General 

State Bar No. 130426 


300 So, Spring Street, Suite 1702 

Los Angeles, CA 90013 

Telephone: (213) 620-3005 

Facsimile: (213) 897-2804 

E-mt1_il: Helene.Rouse@doj.ca.gov 


Attorneys for Complainant 


BEFORETHE 

BOARD OF'PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


1------------------------, 

n the Matter of the Accusation Against: 


TINA THY PHAN 
610 E. Romie Lane 

Salinas, CA 93901 


Pharmacist License No. RPH 67225 

Respondent. 

Case No. 5259 

OAHNo. 2015060321 

STIPULATED SETTLEMENT AND 
DISCIPLINARY ORDER

IT IS HEREBY STiPULATED AND AGREED by and between the pruties to the above­

entitled proceedings that the following matters are true: 

PARTIES 

1. Virginia Herold ("Complainant") is the Executive Officer of the Board of Pharmacy. 

She brought this action solely in her official capacity and is represented in tl1is matter by Krun(l]a 

D. Harris, Attorney General of the State of California, by Helene E. Rouse, Deputy Attorney 

General. 

2. Respondent Tina Thy Phan ("Respondent") is representing her~elf in this proceeding 

u1d has cho.sennot to exercise her right to be represented by counseL 

3. On or about July 16,2012, the Board ofPhannacy issued Pharmacist License No, 

RPI-I 67225 to Tina Thy Phan (Respondent). The Pharmacist License was in full force ru1d effect 

I 
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at all times relevant to the charges brought in Accusation No. 5259 and will expire on September 

30,2017, unless renewed. 
:-----------1 

JURISDICTION 

4. Accusation No. 5259 was filed before the Board ofPhrumacy (Board), Department 

of Consumer Affairs, and is currently pending against Respondent. The Accusation and all other 

statutorily required documents were properly served O)l Respondent on April 17, 2015. 

Respondent timely filed her Notice of Defense contesting the Accusation. 

5. A copy of Accusation No. 5259 is attached as Exhibit Aand incorporated herein by 

reference, 

ADVISEMENT AND WAIVERS 

6. Respondent has caref\llly read, and understru1ds the charges and allegations in 

Accusation No. 5259. Respondent has also carefully read, and understands the effects of this 

Stipulated Settlement and Disciplinary Order. 

7. Respondent is fully aware of her legal rights in tl1is matter, including the right to a 

hearing on the charges and allegations in the Accusation; the right to be represented by cotmsel at 

her own expense; the right to confront and cross-examine the witnesses against her; the right to 

present evidence and to testify on her ()Wn behalf; the right to the issuru1ce ofsubpoenas to 

compel the attendance of witnesses and the production of documents; the rightto reconsideration 

and court review of an adverse decision; and all other rights accorded by the California 

Administrative Procedure Act ru1d other applicable laws. 

8. Respondent voluntarily, knowingly, and intelligently waives and gives up each and 

every right set fo1·th above. 

CULPABILITY 

9. Respondent admits the trut11 of each and every charge and allegation in Accusation 

No. 5259. 

10. Respondent agrees that her Pharmacist License is subject to discipline ru1d she agrees 

to be bound by the Board's probationary terms as set forth in the Disciplinary Order below. 
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CONTINGENCY 


· 11. This stipulation shall be subject to approval by the Board of Pharmacy. Respondent 

----'"--lt--_c_:-'---__c_c=-c:c==.:==::.==::_~::_::c:.c.:_:_:_::_-"£c!:.::_:_:_:::_::_.o_===~.::..==:=.."--=--===.._t--·---· 

understands and agrees that counsel for Complainant and the staff of the Board of Pharmacy may 

communicate directly with the Board regarding this stipulation and settlement, without notice to 

or participation by Respondent. By signing the stipulation, Respondent understands and agrees 

that she may not withdraw her agreement or seek to rescind the stipulation prior to the time the 

Board considers and acts upon it. If the Board fails to a,dopt this stipulation as its Decision and 

Order, the Stipulated Settlement and Disciplinary Orc\er sh&ll be of no forqe or effect, except for 

this paragraph, it shall be inadmissi\Jle 'in any legal. action between the parties, and the Board s)lall 

not be disqualified from further action by having considered this matter. 

12. The parties understand and agree that Portable Document Form\lt (PDF) and facsi~ttile 

copies of this Stipulated Settlement and Disciplinary Order, including Portable Document Format 

(PDF) and facsimile signatures thereto, shall have the same forGe and effect as the originals. 

13. This Stipulated Settlement and Disciplinary Order is intended by the parties to be an 

integrated writing representing the complete, final, and exclusive embodiment of their agreement. 

It supersedes any and all prior or contemporaneous agreements, understandings, discussions, 

negotiations, and commitments (written or oral). This Stipulated Settlement and Disciplinary 

Order may not be altered, amended, modified, supplemented, or otherwise changed except by a 

writing executed by an authorized representative of each of the pa1iies. 

14, In consideration oftlie foregoing admissions and stipulations, tl1e parties agree that 

tl1e Board may, without further notice or formal proceeding, issue and enter the following 

Disciplinary Order: 

DISCIPLINARY ORDER 

IT IS HEREBY ORDERED that Pharmacist License No. RPH 67225 issued to Respondent 

Tina Thy Phan (Respondent) is revoked. However, the revocation is stayed and Respondent is 

placed on probation for five (5) years, on the following terms and conditions: 

1. Obey All Laws 

Respondent shall obey all state and federal laws and regulations. 
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Respondent shall report any of the following occurrences to the hoard, in writing, within 

seventy-two (72) hours of such occurrence: 

• an arrest or issuance of a criminal complaint for violation of any provision of the 

Pharmacy Law, state and federal food and drug laws, or state and federal controlled 

suhstru1ces laws 

• a plea of guilty or nolo contendre in any state or fedetal criminal proceeding to any 

criminal complamt, information or indictment 

• a conviction of any crime 

• discipline, citation, or other admmistrative action filed by any state or federal agency 

which involves respondent's pharmacist license or which is related to the practice of 

pharmacy or the manufacturing, obtaining, handling, distributing, billing, or charging 

for any drug, device or controlled substance. 

Failure to timely report such occmrence shall be considered a violation of probation. 

2. Report to the Board 

Respondent shall report to the hoard quarterly, on a schedule as directed by the hoard or its 

designee. The report shall be made either in person or in writing, as directed. Among other 

requirements, respondent shall state in each report under penalty ofperjury whether there has 

been compliru1ce with all the tel'lns and conditions of probation. Failure to submit tilllely reports 

in a form as directed shall be considered a violation of probation. Any period(s) of delinquency 

in submission of reports as directed may be added to the total period of probation. Moreover, if 

the :final probation report is not made as clirocted, probation shall be automatically extended U11til 

StJch time as the final report is made ru1d accepted by the board. 

3. Interview with the Board 

Upon receipt of reasonable prior notice, respondent shall apperu· in person for interviews 

with the board or its designee, at such intervals and locations as are determined by the board or its 

designee, Failure to appear for any scheduled interview without prior notification to board staff, 

or failure to appear for two (2) or more scheduled il1terviews with the boru·d or its designee during 

the period of probation, shall be considered a violation of probation. 
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4. Cooperate with Board Staff 

Respondent shall cooperate with the board's inspection program and with the board's 


monitoring and investigation of respondent's compliance with the terms and conditions of her 


probation. Failnre to cooperate shall be considered a violation of probation. 


5. Continuing Education 

Respondent shall provide evidence of efforts to ma)n.tain skill and knowledge as a 


pharmacist as directed by the board or its designee. 


6, Notice to Employers 

During the period of probation, respondent shall notify all present and prospective 

employers of the decision in case number 5259 and the terms, conditions an<,! restrictions imposed 

on respondent by the decision, as follows: 

Within thirty (30) days of the e:ffective date of this decision, and within fifteen (IS) days of 

respondent Ulldertaking any new employment, responde11t shall C!lUSe her direct supervisor, 

pharmacist-in-charge (incli1ding each new pharmacist-in-charge employed during respondent's 

tenure of employment) and owner to report to the board in writing aclmowledging that the listed 

individual(s) has/have read the decision in case number 5259, and terms and conditions imposed 

thereby. It shall be responde11t's responsibility to ensnre that her employer(s) and/or supervisor(s) 

submit timely acknowledgment(s) to the board. 

If respondent works for or is employed by or through a pharn1aoy employment service, 

respondent must notify her direct supervisor, pharmacist-in-charge, and owner at every entity 

licensed by the board of the terms ru1d conditions of the decision in case number 5259 in advance 

of the respondent commencing work at each licensed entity .. A record of this notification must be 

provided to the board upon request. 

Furthermore, within thirty (30) days of the effective date of this decision, and within fifteen 

(15) days of respondent undertaking any new employment by or through a pharmacy employmellt 

service, respondent shall cause her direct supervisor with the pharmacy employment service to 

report to the board in writing aclmowledging that she has read the decision in case number 5259 

5
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i Failure to timely notify present or prospective employer(s) or to cause that/those 

employer(s) to submit timely aclmowledgments to the board shall be considered a violation of 


probation. 


"Employment" within the meaning of this provisiol;l shall include any full-time, 


part-time, temporary, relief or pharmacy management service as a pharmacist or any 


position for which a pharmacist license is a requirement or criterion for employment, 


whether the respondent is an employee, independent contractor or volunteer. 


7. No Supervision of'Interns, Serving as Pharmacist-in-Charge (PIC), Serving as 

Designated Representative-in-Charge, or Serving as a Consultant 


During the period of probation, respqndent shall not supervise any intern pharmacist, be the 


pharmacist-in-charge or designated representative-in-charge of any entity licensed by the board 


nor serve as a consultant unless otherwise specified in this order. Assmnption of any such 


unauthorized supervision responsibilities shall be considerec! a violation of probation. 


8. Reimbursement of Board Costs 

As a condition precedent to successful completion of probation, respondent shall pay to the 


board its costs of investigation and prosecution in the amount of $2,565 .00. Respondent shall 


make said payments as follows: payments shall be made over the first four years of probation. 


There shall be no deviation from this schedule absent prior written approval by the board or 


its designee. Failure to pay costs by the dl;ladline(s) as directed shall be considered a violatiou of 


probation. 

The filing ofbaukruptcy by respondeut shall not relieve respondent of her responsibility to 

reimburse the board its costs of investigation and prosecution, 

9. Probation Monitoring Costs 

Respondent shall pay any costs associated with probation monitoring as determined by the 

board each and every year of probation. Such costs shall be payable to the board on a schedule as 
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directed by the board or its designee, Failure to pay such costs by the deadline(s) as directed shall 

be considered a violation of probation.

10. Status of License 

Respondent shall, at all times while on probation, maintain an active, current license with 

the board, including any period during which suspension or probatio~ is tolled. Failure to 

maintain an active, current license shall be considered a violation of probation. 

If respondent's license expires or is CIUlcelled by operation of law or otherwise fit My time 

during the period of probation, including any extensions thereof due to tolling or otherwise, upon 

renewal or reapplication respondent's license sh!lll be subject to all terms and conditions of this 

probation not previously ~atisfied .. 

11, License Surrender While on Probation/Suspension 

Following the effective date of this decision, should respondent cease practice due to 

retirement or health, or be otherwise tumble to satisfy the terms and conditions of probation, 

respondent may tender her license to ti1e board for surrender. The board or its designee shall hav

the discretion whether to grant the request for surrender or take any other action it deems 

appropriate and reasonable. Upon formal acceptance of the surrender ofthe license, respondent 

will no longer be subject to the terms and conditions of probation. This surrender constitutes a 

record of discipline and shall become a part of the respondent's license history with the board. 

Upon acceptance of the surrender, respondent shall relinquish her pocket and wall license t

the bom'd within ten (1 0) days of notification by the board th.at the surrender is accepted. 

Respondent may not reapply for any license from the board for three (3) years from the effective 

date ofthe.surrender. Respon~ent shall meet all requirements applicable to the license sought as 

of the date the application for that license is submitted to the board, including any outstllllding 

costs. 

12. Notification of a Change in Name, Residence Address, Mailing Address or 
Employment 

Respondent shall notify ti1e board in writing within ten (1 0) days of any change of 

employment. Said notification shall include the reasons for leaving, the address of the new 

e 

o 
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employer, the name of the supervisor and owner, and the work schedule iflmown, Respondent 

shall further notify the board in writing within ten (I 0) ·days of a change in name, residence 

address, mailing address, or phone number. 

Failure to timely notify the board of any change in employer(s), name(s), address(es), or 

phone number(s) shall be considered a violation of probation. 

13, Tolling of l'robation 

Except during periods of suspension, respondent shall, at all times while on probation, be 

employed as a pharmacist in California for a minimum of 40 hours per calendar month. Any 

month during which this minimum is nqtmet shall toll the period of probation, i.e., the period of 

probation shall be extended by one month for each month during which this minimum is not met. 

During any such period of tolling of probation, respondent must nonetheless comply with all 

terms and conditions of probation. 

Should respondel1t, regardless of residency, for any reason (including vacation) cease 

practicing as a pharmacist for a minimum of 40 hours per calendar month in California, 

respondent must notify the board in writing within ten (10) days of the cessation of practice, and 

must further notify the board in writing within ten (10) days of the resumption of practice. Any 

failure to provide such notification(s) shall be consid<:Jred a violation ofprobation. 

It is a violation of probation for respondent's probation to remain tolled pursuant to the 

provisions of this condition for a total period, counting consecutive and non-consecutive months, 

exceeding thirty-six (36) months, 

"Cessation of practice" means any calendar month dllring which respondent is 

not practicing as a pharmacist for at least 40 hours, as defined by Business and 

Professions Code section4000 et seq. "Resumption of practice" means any calendar 

month during which respondent is practicing as a pharmacist for at least 40 hours as a 

pharmacist as defined by Business and Professions Code section 4000 et seq. 

14. Violation of Probation 

If a respondent has not complied with any term or condition ofprobation, the board sl;lall 

have continuing jlll'isdiction over respondent, and probation shall automatically be extended, until 
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all terms and conditions have been satisfied or the board has taken other action as.c\eemed 

appropriate to treat the failure to comply as a violation of probation, to terminate probation, and 

to impose the penalty that was stayed. 

If respondent violates probation in any respect, the board, after giving respondent notice 

and an opportunity to be heard, may revoke probation and carry out the disciplinary order that 

was stayed, Notice and opportunity to be heard are not required for those provisions stating that a 

violation thereof may lead to automatic termination oftl1e stay ~d/or revocation of the license, If 

a petiti,on to revoke probation or an accusation is filed against respondent during probation, the 

board shall have continuing jurisdiction and the period of probation shall be automatically 

extended until the petition to revoke probation or accusation is heard and decided. 

15. Completion of Probation 

Upon written notice by the board or its designee indicating successful completion of 

probation, respondent's license will be. fully restored. 

16. Pharmacists Recovery Program (PRP) 

Within thirty (30) clays of the effective date of this decision, respondent shall contact the 

Pharmacists Recovery Program (PRP) for evaluation, and shall immediately thereafter emoll, 

successfully participate in, and complete the treatment contract and any subsequent addendums as 

recommended and provided by the PRP and as approved by the board or its designee. The costs 

fol' PRP participation shall be borne by the respondent. 

If respondent is currently enrolled in the PRP, said participation is now mandatory and as of 

the effective date oftllis decision is no longer considered a self-referral under Business and 

Professions Code section 4362(c)(2), Respondent shall successfully participate in and complete 

her cmrent contract and any subsequent addendmns with the PRP. 

Failure to timely contact or eJU'Oll in the PRP, or successfully pmiicipate in and complete 

the treatment contract and/or any ac\dend\1111S, shall be considered a violation ofprobation, 

Probation shall be automatically extended until respondent successfully completes the PRP, 

Any person terminated from the PRlJ program shall be automatically suspended by the board, 

Respondent may not resmne the practice of pharmacy until notified by the board in writing. 
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Any confirmed positive test for alcohol or for any drug not lawfully prescribed by a 

licensed practitioner as part of a documented medical treatment shall result in the automatic 

suspension of practice by respondent and shall be considered a violation of probation. 

Respondent may not resume the practice ofpharmacy tmtil notified by the board in writing. 

Dming suspension, respondent shall not enter any pharmacy area or any portion of the 

licensed premises of a wholesaler, veterinary food-animal drug retailer or any other distributor of 

drugs which is licensed by the board, or any manufactmer, or where dangerous drugs and devices 

or controlled substances are maintained, Respondent shall not practice pharmacy nor do any act 

involving drug selection, selection of stock, manufactming, compounding, dispensing or patient 

consultation; nor shall respondent manage, administer, or be a consultant to any licensee of the 

board, or have access to or control the ordering, manufacturing or dispensing of dangerous drugs 

tmd controlled substances. Respondent shall not resume practice tmtil notified by t~e board. 

During suspension, respondent shall not engage in any activity that requires the . 

professional jt\dgment of a phrumacist. Respondent shall not direct or control any aspect of the 

practice of pharmacy. Respondent shall not perform the duties of a pharmacy technician or a 

designated representative for any entity licensed by the board. 

Subject to the above restrictions, respondent may continue to own or hold an interest il). any 

licensed premises in which she holds an interest at the time this decision becomes effective unless 

otherwise specified in this order. 

Failure to comply with this suspension shall be considered a violation of probation. 

Respondent shall pay administrative-fees as invoicet\ by the PRP or its designee. Fees not 

timely paid to the PRP shall constitute a violation for probation. The board will collect unpaid 

adminis!mtive fees as part of the armtml probation monitoring costs if not submitted to the PRP. 

17. 	 Random Drug Screening 

Respondent, at her own expense, shall participate in random testing, including but not 

limited to biological fluid testing (urine, blood), breatl1alyzer, hair follicle testing, or other drug 

screening progt'mu as directed by the board or its designee. Respondent may be required to 

participate in testing for the entire probation period and the frequency of testing will be 



5 

10 

15 

20 

25 

1 

,__________.2'--l 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

18 

19 · 

21 

22 

23 

24 

26 

27 

28 

determined by the board or its designee. At all times, respondent shall fully cooperate with the 

board or its designee, and shall, when directed, submit to such tests and samples for the detection 

of alcohol, narcotics, hypnotics, dangerous drugs or other controlled substances as the board or its 

designee may direct. Failure to timely submit to testing as directed shall be considered a violation 

of probation. Upon request of the board or its designee, respondent shall provide documentation 

from a licensed practitioner that the prescription for a detected drug was legitimately issued and is 

a necessary part of the treatment of the respondent. Failure to timely provide such documentation 

shall be considered a violation of probation. Any confirmed positive test for alcohol or for any 

drug not lawfully prescribed by a licensed practitioner as part of a documented medical treatment 

shall be considered a violation of probation and shall result in the automatic suspension of 

practice of pharmacy by respondent. Respondent may not resume the practice ofpharmacy tmtil 

notified by the board in writing. 

During suspension, respondent shall not enter any pharmacy area or any portion of the 

licensed premises of a wholesaler, veterinary food-animal drug retailer or any other distributor of 

drugs which is licensed by the board, or any manufacturer, or where dm1gerous drugs and devices 

or controlled substances are maintained. Respondent shall not practice pharmacy nor do any act 

involving drug selection, selection of stock, manufacturing, compotmding, dispensing or patient 

consultation; nor shall respondent mm1age, administer, or be a consultant to any licensee of the 

board, or have access to or control the ordering, manufacturing or dispensing of dangerous drugs 

and controlled substances. Respondent shall not resume practice until notified by the bom·d. 

During suspension. respondent shall not ~ngage in any activity that requires tlw 

professional judgment of a pharmacist. Respondent shall not direct or control any aspect of the 

practice of pharmacy. Resp.ondent shall not pelform the duties of a phm·macy technician or a 

designated representative for m1y entity licensed by the bom·d. 

Subject to ilie above restrictions, respondent may continue to own or hold an interest in m1y 

licensed premises in which she holds an interest at the time this decision becomes effective unless 

otherwise specified in this order. 

Failure to comply with this suspension shall be .considered a violation of probation. 

11 
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18. Abstain from Drugs and Alcohol Use 


Respondent shall completely abstain from the possession or use of alcohol, controlled 

1----~~====~~~~~~==~~~~~~~~~~~~~~~~~---1--------

substances, dangerous drugs and their associated paraphernalia except when the drugs are 


lawfully prescribed by a licensed practitioner as part of a documented medical treatment. Upon 


request of the board or its designee, respondent shall provide documentation from the licensed 


practitioner that the prescription for the drug was legitimately issued and is a necessary part of the 


treatment of the respondent. Failure to timely provide such documentation shall be considered a 


. violation of probation. Respondent shall ensure that she is not in the same physical location as 

individuals who are using illicit substances even if respondent is not personally ingesting the 

drugs. Any possession or use of alcohol, controlled substances, or their associated parllphernalia 

not supported by the documentation timely provided, and/or any physical proximity to persons 

using illicit substances, shall be considered a violation of probation. 

19. Prescription Coordin11tion and Monitoring of Prescription Use 

Within thirty (3 0) days of the effective date of this decision, respondent shall submit to the 


board, for its prior approval, the name and qualifications of a single physician, nurse practitioner, 


physician assistant, or psychiatrist of respondent's choice, who shall be aware of the respondent's 


history with the URe of alcohol and who will coordinate and monitor any prescriptionR for 


respondent for dangerous drugs, controlled substances or mood-altering drugs. The approved 


practitioner shall be provided with a copy of the board's Accusation and decision. A record of 


this notification must be provided to the board upon request. Respondent shall sign a release 


authorizing the practitioner to communicate with the board about respondent's treatment(s). The 


coordinating physician, nurse practitioner, physician assistant, or psychiatrist shall report to the 


board on a quarterly baRis for the duration of probation regarding respondent's compliance with 


this condition. If any substances considered addictive have been prescribed, the report shall 


identify a program for the time limited use of any such substances. The board may require that 


the single coordinating physician, nurse practitioner, physician assistant or psychiatrist be a 


specialist in addictive medicine, or consult a specialist in addictive medicine. Should respondent, 


for any reason, cease supervision by the approved practitioner, respondent shall notify the board 


(TINA THY PI-IAN) STIPULATED SETTLEMENT (CASE NO. 5259) 
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immediately and, within thirty (30) days of ceasing treatment, submit the name of a replacement 

physician, nurse practitioner, physician assistant, or psychiatrist of respondent's choice to the 

board or its designee for its prior approvql. Faihn·e to timely submit the selected practitioner or 

replacement practitioner to the board for approval, or to ensure the required reporting thereby on 

the quarterly reports, shall be considered av.iolation of probation. 

If at any time an approved practition!)r determines ti1at respondent is tmable to practice 

safely or independently as a pharmacist, the practitioner shall notify the board immediately by 

telephone and follow up by written letter within three (3) working days. Upon notification from 

ti1e board or its designee of this determination, responde!)! shall be automatically suspended and 

shall not resume practice until notified by the board that practice may be resumed. 

During suspension, respondent shall not enter any pharmacy area or any portion of the 

licensed premises of a wholesaler, veterinruy food-ani111al drug retailer or any oilier distributor of 

drugs which is licensed by ti1e board, or atlY manufacturer, or where dangerous drugs and devices 

or controlled substances are maintained. Respondent shall not practice pharmacy nor do a11y act 

involving drug selection, selection of stock, manufact<.rring, compounding, dispensing or patient 

consultation; nor shall respondent ma11age, administer, or be a consulta11t to ooy licensee of the 

board, or have access to or control the ordering, mrumfacturing or dispensing of dangerous drugs 

and controlled substances. Respondent shall. not resume practice until notified by the board. 

During suspension, respondent sh;ill not engage in any activity that requires tile 

professional judgment of a plwmacist. Respondent shall not direct or control any aspect of the 

practice of pharmacy. Respondent shall not perform the duties of a pharmacy teclmician or a 

designated representative for any entity licensed by the board. 

Subject to the above restrictions, respondent may continue to own or hold an interest in any 

licensed premises in which she holds an interest at the time this decision becomes effective uoless 

otherwise specified in this order. 

Failure to comply with this suspension shall be considered a violation of probation. 

20. Supervised Practice 

During the period of probation, respondent shall practice only tmder the supervision of a 
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licensed pharmacist not on probation with the board. Upon and after the effective date of this 

decision, respondent shall not practice pharmacy and her license shall be automatically suspended 

•c:-::c===-<~=>::-::-:c=r~=--:>~=c-~'PL::--=::-::-::=c::-::--::c:~c:-:-----.----unti1 a superviSorls approved by the board or its designee. The supervision shall be, as required 

by the board or its designee, either: 

Continuous- At least 75% of a work week 

Substantial - At least 50% o.f a work week 

Partial - At least 25% of a work week 

Daily Review- Supervisor's review ofprobationer's daily activities within 24 hours 

Within thirty (30) days of the effective date of this decision, respondent shall have her 

supervisor submit notification to d1e board in writing stating that d1e supervisor has read the 

decision in case number 5259 and is familiar with the required level of supervision as determined 

by the board or its designee. It shall be the respondent's responsibility to ensure that her 

employer(s), pharmacist-in-charge and/or supervisor(s) submit timely aclmowledgement(s) to fue 

board. Failure to cause the direct supervisor and the pharmacist-in-charge to submit timely 

acknowledgements to the board shall be considered a violation ofprobation. 

If respondent changes employment, it shall be the respondent's responsibility to ensure that 

her employer(s), pharmacist-in-charge and/or supervisor(s) submit timely acknowledgement(s) to 

the board. Respondent shall have her new supervisor, within fifteen (15) days after employment 

commences, submit notification to the board in writing stating fue direct supervisor and 

phannacist-in-charge have read the decision in case number 5259 and is familiar with the level of 

supervision as determined bythe board. Respondent shall not practice pharmacy and her license 

shall be automatically suspended until the board or its designee approves a new supervisor. 

Failure to cause the direct supervisor and the pharmacist-in-charge to submit timely 

aclmowledgements to the board shall be considered a violation of probation. , 

Witi1in ten (10) days of leaving employment, respondent shall notify the board in writing. 

· During suspension, respondent shall not enter any pharmacy area or any portion of fue 

licensed premises of a wholesaler, veterinary food-animal drug retaile1· or any other distributor of 

drugs which is licensed by the board, or any manufacturer, or where dangerous drugs and devices 
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or controlled substances are maintained. Respondent shall not practice pharmacy nor do any act 

involving drug selection, selection of stock, manufacturing, compotmding, dispensing or patient 

consultation; nor shall respondent manage, administer, or be a consultant to anY licensee of the 

board, or have access to or control the ordering, mrullJfacturing or dispensing of dangerous drl)gs 

and controlled substances. Respondent shall not resmne practice until notified by the board. 

During suspension, respondent shall not engage in any activity that requires the 

professional judgment of a pharmacist. Respondent shall not direct or control any aspect of the 

practice ofpharmacy. Respondent shall not perform the duties of a pharmacy technician or a 

designated representative for any entity licensed by the board. 

Subject to the above restrictions, respondent may continue to own or hold an interest in any 

licensed premises in which she holds an interest at the time this decision becomes effective unless 

otherwise specified in this order. 

Failure to comply with this suspension shall be considered a violation of probation. 

21. No Ownership of Licensed Premises 

Respondent shall not own, have ahy legal or beneficial interest in, or serve as a manager, 

administrator, member, officer, director, trustee, associate, or partner of any business, firm, 

partnership, or corporation currently or hereinafter licensed by the board. Respondent shall sell 

or trru1sfer any legal or beneficial interest in any entity licensed by the board within ninety (90) 

days following the effective date of this decisio11 and shall immediately thereafter provide written 

proof thereof to the board. Failure to timely divest any legal or beneficial interest(s) or provide 

documentation thereof shall be considered a violation ofprobation . 

22. Criminal Probation/l'arole Reports 

Respondent shall provide a copy of the conditions of any criminal probation/parole to the 

board, in writing, within ten (1 0) days of the iss~ance or modification oftl1ose conditions. 

Respondent shall provide the nrune of her probation/parole officer to the board, in writing, within 

ten (1 0) days after that officer is designated or a replacement for that officer is designated. 

Respondent shall provide a copy of all criminal probation/parole reports to the board within ten 

(10) days after respondent receives a copy of such a report. Failure to timely make any oftl1e 
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subm!ssions-requ!1:ed-hereby sh!l1)-be--conside~ed-a-violatiop.-ofpwbatiotl:-.
23. EtllicB Com•se 

Within sixty (60) calendlll' d~ys of the e>ffl:ctiw date ofthis decision, respondent shall enroll 


inn oouxse in ethic$,, at respondent's expense, approved in advance by the board or its designee. 


Failwe to Initiate t!te course d11rlng the fti;St yelll' ofprobatiotl, and complete It within the seoqp.d 


year o£ ptobatiotl, is a v!olatlotl ofpNbation. 


· Respondent shall submit a certificate of completion to the board or its designee within· flVe 


days after oomp!etlng the course. 


ACCEPTANCE 

l have carefu!)yread the Stipulated Settlement and Disciplinary Order. I \IIJ.d(l):stand the 

stipulation and the effect it will have .on roy Phannaci~t Li~ense. I enter into this Stipulated 

Settlement md Disciplinary Or(Jer voluntfll:;ily, lmow:ingly, and i))tell!gently, and agree to be 

bound by the Decisio» and Order of the Board ofPham!acy. 

Rellpo»de:u.t 

);llipORSEMENT 

The foregoing St!pulat11d Settlement and Disciplinary O~der is hereby respectfhlly 

sul:n:nitted for consideratio~t by the Bo!U'd of Pharmacy. 

Dated: ~' 2015 Respectfully submitted, 

I~ D. B:ARrus 
Attproey General of Caliroxnia 
L!NDA L. SUN 
Sup~ising Deputy Atton1ey Gell.<.>!'al 

ct~t~ 
HBLBNI> :Il. ROUSE 
Deputy Attorney Ge)Jeral
Attorneys for Complainant 

LA20l45!2274 
519l46!9,doo 
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KAT)1ALA D. HARRIS 

Attorney Oeneml of California 

LINDAL. SUN 

supervising Deputy-Attorney General------~-------- ------1---1----i 

HELENE E. SWANSON 

Deputy Attorney General 

State Bar No, 130426 


300 So. Spring Street, Suite 1702 

Los Angeles, CA 90013 

Telephone: (213) 620-3005 

Facshnile: (213) 897-2804 


Attorneys for Complainant 

BEFORE THE. 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the Accusation Against: 

TINA THY PHAN 
809 W. Cesar E. Chavez Blvd. 

Los Angeles, CA 90012 


Pharmacist License No. RPH 67225 


Respondent. 

Case No. 5259 


ACCUSATION 

Complainant alleges: 

PARTIES 

I, Virginia Herold (Complainant) bl'ings this Accusation solely inlier official capacity as 

the Executive Officer of the Board of Phannacy, Department of Consumer Affairs (13oard). 

2. On or about July 16, 2012, the Board issued Phannacist License No. RPH 67225 to 

Tina Thy Phan (Respondent). The Pharmacist License was in full force and effect at all times 

relevant to the charges brought herein and will expire on September 30, 2015, unless renewed. 

JURISDICTION 

3. This Accusation is brought before the Board, under the authority of the following 

uws. All section references are to the Business and Professions Code unless othe1wise indicated. 
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STATUTORY PROVISIONS 

4. Section 490 states, in pertinent part: , 

· (a) In addition to any other action that a board is permitted to take 
against a licensee, a boat·d may suspel)d or revoke a license on the ground that the 
licensee has been convicted of a crime, if the crime is substantially related to the 
qualifications, fu11ctions, or duties of tqe business or profession for which the license 
was issued. · 

(b) Notwithstanding any other provision of law, a board may exercise any 
authority to discipline a licensee for col)viction of a crime that is inc}ependent. of the 
authority grantecj under su.bdivision (a) only ifthe crime is substantially related to t)le 
q1,1aljfications, functions, or d\lties of l.he busine~s or profession for which the licensee's 
license was issued. · 

(c) A conviction within the meaning of this section means a plea or 
verdict of guilty or a conviction following a plea of nolo ~on(endere. An actio.n that a 
hoard is permitted to taJce following the establi~h~n~nt of a. conviction may be taken 
when the time for appeal has elapsed, or th.e )11dgment of con,victi0nhll,S been affi,rmed 
on appeal, or when an order granting probattqn is maqe.suspending the imposition of 
sentence, irrespective of a subsequent orcjer under the proVt$ions of Section 1;203.4 of 
the Penal Code. 

 5. Under Section 4300, the Board may discipline any license, for any reason provided in 

the Pharmacy Law, (i.e., Sections 4000 et. seq.), 

6. Section 4300.1 states: 

The expiration, cancellation, forfeiture, or suspension of a board-issued 
license by operation of\aw or by order or deci~ion of the board or a court of law, the 
placement of a license on a retired s(~tus, or the voh,n\ary st~rrender ofa license by a 
licensee sh~;~il not deprive the board of jurisdictiot' to cPtP!'nence or proceed with any 
investiga.tion of, or action or disciplinary proceec:ling agairlst, the licensee or to 'rencter 
a decision suspending or revoking the license. . 

7. Section 430 I states, in pertitient part: 

The board shall take action against any holc}er of a license who is guilty of 
unprofessional conq11ct or who~e license ha.s been procured by fraud or 
misrepresent.ation or issued by mista!cc. Unprofessional conduct shal\ include, but is 
not limited to, any ofthe following: 

(h) The administering to oneself, of any controlled substance, or the use 
of any dangerous drug or of alcplwlic beverages to the extent or in a manner as to be 
dangerous or iqjurious to oneself, to a person lfo!ding a license under this chapter, or 
to atlY other person or to the public, or to the eXtel'\t that the use impairs the ability of 
the person to conduct with Sf;\fety to t)le public the pr11ctice authorized by t\;)e !iceqse. 
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(I) The conviction of a crime substantially related to the qualifications, 
functions, and duties of a licensee under this chapter. The record of conviction of a 1 

_j
i
1

rrcec-----l----1 
1 , 
i 

 


violation of Chapter 13 (commencing with Section 801) of Title 21 of the United 

-------1
States Code regulating controlled substances or of a violation of the statutes of this 
ulating-controUed-substances-or-dangerous-drugs-shall-be-conclusive-evide
ofunprofessional conduct. In all other cases, the record of conviction shall be .
conclusive evidence only of the fact that the conviction occurred. The board may 
inquire into the circumstances surrounding the commission of the crime, in order to fix
the degree of discipline or, in the case of ij conviction not involving controlled 

substances or dangerous drugs, to determine if the conviction is of an offense 

substantially related to the qualifications, functions, and duties of a licensee under this 

chapter. A plea or verdict of guilty or a conviction following a plea of nolo 

contendere is deemed to be a conviction within the meaning of tl1is provision. The 

board may take action when the time for appeal has elapsed, or the judgment of . 

conviction has been affinned on appeal or when an order granting probation is made 

suspending the imposition of sentence, irrespective of a subsequent order under 

Section 1203.4 ofthe Penal Code allowing the person to withdraw his or her plea of 

guilty and to enter a plea of not guilty, or setting aside the verdict of guilty, or 

dismissing the accusation, information, or indict1nent.... 


8. Section 4402, subdivision (a) provides that any pharmacist license that is not renewed 

within three years following its expiration may not be renewed, restored, or reinstated and shall be 

canceled by operation oflaw at the end of the three-year period. Under Section 4402, subdivision . 

(d), the Board has authority to proceed with an accusation that has been filed prior to the 

expiration of the three-year period. 

REGULATORY PROVISION 

9. California Code of Regulations, title 16, section 1770, states: 

For the purpose of denial, suspension, or revocation of a personal or 

facility license pursuant to Division 1.5 (commencing with Section 475) of the 

Business and Professions Code, a crime or act shall be considered substantially related 

to the qualifications, functions or duties of a licensee or registrant if to a substantial 

degree it evidences present or potential unfitness of a licensee or registrant to perform 

the functions authorized by his license or registration in a manner consistent with the 

public health, safety, or welfare. 


COST RECOVERY 

10. Section 125.3 provides that the Board may request the administrative law judge to 

direct a licentiate found to have committed a violation or violations of the licensing act to pay a 

sum not to exceed the reasonable costs of the investigation and enforcement of the case. 

CONTROLLEDSUBSTANCE/DANGEROUSDRUG 

II. Codeine is a Schedule II controlled substance as.defined in Health and Safety Code 

section 11055 (b)(l)(G); and categorized as a dangerous drug pursuant to section 4022. 
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FIRST CAUSE FOR DISCIPLINE 

(Convictio~IS of Substantially Related Crimes) 

12. Respondent is subject to disciplinary action under sections 490 aqd 4301, subdivision 

(1), in conjunction with California Code of Regulations, title 16, section 1770, in that R~Jspondent 

was convicted of crimes substantially related to the qualitlcations, functions or duties of a licensee 

which to a substantial degree evk!ence her present or potential unfitness to perform the functions 

authorized by her license in a manner consistept with the public health, safety, or welfare, as 

follows: 

a, On or about April30, 2014, after pleading nolo contendere and admitting to sustaining 

two prior similar convictions, Respondent was convicted of one misdemeanor count of violatipg 

Vehicle Code section 23152(b) [drive with an eq\Jal to or greater thai1 0.08% blood alcohol 

content (BAC)] in the criminal proceeding entitled The People ofthe State of California v. Tina 

Thy Phan (Super, Ct. Monterey Col!nty, 2014, No. MS319494A). The Court sentenced 

Respondent to 120 days jail, placed her on five years probation, ordered her to complete a Second-

Offender Alcohol Program, a11d designated her as a Habitual Traf{ic Offender, for three years. 

b. The circumstances underlying the convictiou are thai on or about March 4, 2014, after 

driuking two beers, Respondent drove her vehicle the wro1.1g way 01.1 a oue-way street, towards a 

police officer's vehicle. Respondeut's BAC tested .15% l.lS%. Respondent had a passenger in 

her vehicle. Respondent admitted that she drauk two beers before driving her vehicle. 

c. On or about July 18, 2007, after pleading nolo contendere and ackllowledging the use 

of alcohol, Respondeut was convicted ofoue interlineated misclemeimor count ofviolating Vehicle 

Code section 231 03 [wet: reckless], per Vehicle Code section 231 03.5, in the crimi!)al proceeding 

entitled The People ofthe State ofCalifornia. v. Tina Thy Phan (Super. Ct. L.A. County, 2007, 

No. 7WA01186). The Court placedRespondent on 24 months probation, and ordered her to 

complete 12 Alcoholics Anonymous meetings. 

d. The circumstances underlying the conviction are that on or about April9, 2007, after 

taking prescribed Codeine, Respondent also drank one beer aud within 30 minutes drove a vehicle. 

Respondent drove a vehicle while under tbe influence of alcohol at an unsafe speed, while 
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str~ddling highway lanes. Respondent's BAC tested . 15%/ . 16%. 

e. On or about September 27, 2004, after pleading nolo contendere and acknowledging 

the use of alcohol, Respondent was convicted of one amended misdemeanor count ofviolating 

Vehicle Code section 23103 [wet: reckless] in the criminal proceeding entitled The People of the 

State ofCalifornia v. Tina Thy Phan (Super. Ct. L.A. County, 2004, No. 4SM03484). The Court 

placed Respondent on 24months probation and ordered her to complete a 12-Hour Alcohol 

Program. 

f. The circumstances underlying the conviction arc that on or abo11t July 2, 2004, while 

under the influence of alcohol, Respon<!ent drove a vehicle erratically and was observed driving the 

vehicle into opposing traffic by crossing over double yellow lines. Respondent had a passenger in 

her vehicle at the time. Respondent failed the field sobriety tests. 

SECOND CAUSE FOR DISCIPLINE 

(Dangerous Use of Alcohol) 

13. Respondent is subject to disciplinary action under section 4301, subdivision (h), on the 

grounds of unprofessional conduct, in that Respondent used alcoholic beverages to the extent or in 

a manner as to be dangerous or injurious to herself or others. Complainant refers to and by this 

reference incorpomtes the allegations set forth above in paragraph 12, subparagraphs a through f, 

inclusive, as though set forth fully. 

PRAYER 

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged, 

and that following the hearing, the Board issue a decision: 

1. Revoking or suspending Pharmacist License No. RPH 67225, issued to Tina Thy 

Phan; 



2. Ordering Tina Thy Phan to pay the Board the reasonable costs ofthe investigation and 
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