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BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 5228
MARK ALAN MARTINEZ DEFAULT DECISION AND ORDER

16207 Sitting Bull Street
Victorville, CA 92395
[Gov. Code, §11520]
Pharmacy Technician Registration No. TCH
29329

Respondent.

FINDINGS OF FACT

1. On or about February 25, 2015, Complainant Virginia K. Herold, in her official
capacity as the Executive Officer of the Board of Pharmacy, Department of Consumer Affairs,
filed Accusation No. 5228 against Mark Alan Martinez ("Respondent") before the Board of
Pharmacy. (Accusation attached as Exhibit A.)

2. On or about May 13, 1999, the Board of Pharmacy ("Board") issued Pharmacy
Technician Registration No. TCH 29329 to Respondent. The Pharmacy Technician Registration
was in full force and effect at all times relevant to the charges brought in Accusation No. 5228,

expired on January 31, 2015, and has not renewed. Pursuant to Business and Professions Code
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section 4300.1, this lapse in licensure does not deprive the Board of its authority to institute or
continue this disciplinary proceeding.

3. On or about March 4, 2015, Respondent was served by Certified and First Class Mail
with copies of the Accusation No. 5228, Statement to Respondent, Notice of Defense, Request for
Discovery, and Discovery Statutes (Government Code sections 11507.5, 11507.6, and 11507.7) at
Respondent's address of record which, pursuant to Business and Professions Code section 4100,
is required to be reported and maintained with the Board. Respondent's address of record was
and is: 16207 Sitting Bull Street, Victorville, CA 92395.

4. Service of the Accusation was effective as a matter of law under the provisions of
Government Code section 11505, subdivision (c) and/or Business and Professions Code section
124, |

5.  The aforementioned documents in Paragraph 3 were not returned by the U.S. Postal
Service.

6.  Government Code section 11506 states, in pertinent part:

(c) The respondent shall be entitled to a hearing on the merits if the respondent
files a notice of defense, and the notice shall be deemed a specific denial of all parts
of the accusation not expressly admitted. Failure to file a notice of defense shall
constitute a waiver of respondent's right to a hearing, but the agency in its discretion
may nevertheless grant a hearing.
7.  Respondent failed to file a Notice of Defense within 15 days after service upon him
of the Accusation, and therefore waived his right to a hearing on the merits of Accusation No.

5228.

8.  California Government Code section 11520 states, in pertinent part:

(a) If the respondent either fails to file a notice of defense or to appear at the
hearing, the agency may take action based upon the respondent's express admissions
or upon other evidence and affidavits may be used as evidence without any notice to
respondent.

9. Pursuant to its authority under Government Code section 11520, the Board finds
Respondent is in default. The Board will take action without further hearing and, based on the
relevant evidence contained in the Default Decision Evidence Packet in this matter, as well as

taking official notice of all the investigatory reports, exhibits and statements contained therein on
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file at the Board's offices regarding the allegations contained in Accusation No. 5228, finds that
the charges and allegations in Accusation No. 5228, are separately and severally, found to be true
and correct by clear and convincing evidence.

10.  Taking official notice of its own internal records, pursuant to Business and
Professions Code section 125.3, it is hereby determined that the reasonable costs for Investigation
and Enforcement is $1,875.00 as of April 7, 2015.

DETERMINATION OF ISSUES

1. Based on the foregoing findings of fact, Respondent Mark Alan Martinez has
subjected his Pharmacy Technician Registration No. TCH 29329 to discipline.

2. The agency has jurisdiction to adjudicate this case by default.

3. The Board of Pharmacy is alithorized to revoke Respondent's Pharmacy Technician
Registration based upon the following violations alleged in the Accusation which are supported
by the evidence contained in the Default Decision Evidence Packet in this case:

a. Business and Professions Code section 4301, subdivision (1), a_lnd Code section 490,
in conjunction with California Code of Regulations, title 16, section 1770, on the grounds of
unprofessional conduct in that Respondent was convicted of crimes substantially related to the
qualifications, functions, and duties of a pharmacy technician, in that:

i On or about May 5, 2014, Respondent was convicted of one misdemeanor
count of violating Vehicle Code section 23153, subdivision (b) [driving with a blood alcohol level
of 0.08% or more, by weight, of alcohol in his blood causing injury] and one misdemeanor count
of violating Vehicle Code section 20001, subdivision (a) [leaving the scene of an accident] in the
criminal proceeding entitled The People of State of California v. Mark Alan Martinez (Super. Ct.
L.A. County, 2014, Case No. 3PK02995).

ii. ~ On or about October 7, 2009, Respondent was convicted of one misdemeanor
count of violating Vehicle Code section 23152, subdivision (b) [driving while having a 0.08% or
higher blood alcohol] in the criminal proceeding entitled The People of the State of California v.
Mark Alan Martinez (Super. Ct. L.A. County, 2009, Case No. 9JB08496).

DEFAULT DECISION AND ORDER
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b.  Business and Professions Code section 4301, subdivision (k), on the grounds of
unprofessional conduct in that on or about May 5, 2014 and October 7, 2009, Respondent
sustained misdemeanor criminal convictions involving the consumption of alcoholic beverages.

c.  Business and Professions Code section 4301, subdivision (h), on the grounds of
unprofessional conduct in that on or about May 18, 2013 and August 8, 2009, Respondent used
alcoholic beverages to an extent or in a manner dangerous or injurious to himself, any person, or
the public. Specifically, on or about May 18, 2013, Respondent was involved in a hit and run
traffic collision with injuries and had a blood-alcohol content that was 0.17%. On or about
AuguSt 8, 2009, Respondent drove a vehicle while his blood-alcohol content was 0.19%.

ORDER

IT IS SO ORDERED that Pharmacy Technician Registration No. TCH 29329, heretofore
issued to Respondent Mark Alan Martinez, is revoked.

Pursuant to Government Code section 11520, subdivision (c), Respondent may serve a
written motion requesfting that the Decision be vacated and stating the grounds relied on within
seven (7) days after service of the Decision on Respondent. The agency in its discretion may
vacate the Decision and grant a hearing on a showing of good cause, as defined in the statute.

This decision shall become effective on May 29, 2015.
It is so ORDERED on April 29, 2015.

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

%(.W;

By

STAN C. WEISSER

Board President
51744426.D0C
DOJ Matter ID:LA2014512344
Attachment:
Exhibit A: Accusation
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KAMALA D, HARRIS
Attorney General of California
THOMAS L. RINALDI
Supervising Deputy Attorney General
SYDNEY M, MEHRINGER
Deputy Attorney General
State Bar No, 245282
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-2537 , '
Facsimile; (213) 897-2804 . o /

Attorneys for Complainant '
" | BEFORE THE

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
I STATE OF CALIFORNIA
In the Matter of the Acousatlon Agamst - | CaseNo, 5228
MARK ALAN MARTINEZ . |ACCUSATION.
16207 Sitting Bull Stregt
Vlctowﬂle, CA 92395
Pharmacy Teohmc1an Reg1su atlon
No. TCH 29329 -
Respondent,
,Comﬁlainant alleges:
PARTIES

1. Vn ginia Herold ("Complainant") brings | th1s Accusation solely in her official capacity
as the Executive Officer of the Board of Pharmacy ("Board"), Department of Consumcr Affairs,

2, . On or about May 13, 1999, the Board issued Pha1macy Technician Registration No.
TCH 29329, to Mark Alan Martinez ("Respondent”) The Pharmacy Technician Registration was
in full fo1ce._and effect at all h1nes relevant to the charges brought herein and will expire on
January 31, :201 5, unlcs':s reneﬁvec_l.

JURISDICTION

3. Thxs Accusanon 18 b1ought before the Boald wnder the authority of the following

laws, All section references are to the Business and Plofesswns Code unless otherwise indicated,

" Accusation
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4, ":Section 43?0 proyides in pertinent part, that every license issued by the Boards is
subject to discipline, including suspension or revocation,

5, Section 43(;)0.1 stefes, in pertinent part;

"The expiration, cancellation, forfeiture, or suspension of a board-issued license by |

operation of law or by order or decision of the board or a court of law, the placement of & license -

. on a retired status,.or tbe voluntary surrender of a license by a licensee shall not depri&e the board |

of jurisdiction to commence or proceed with any investigation of, or action or disciplinary
proceeding against, the licensee or to render a decision suspending or revoking the license,"

STATUTORY PROVISIONS

6.  ‘Section 490 states, in pertinent part; .

: "(a) In addition to any other action that a board is permitted to take against alicensee, a
board may suspend or Hevoke a license on the ground that the licensee has been convicted of a
crime, if thq crime is substantlally related to the quahﬁoat1ons functlons or duties of the busmess
OT Pi¢ ofession for whmh' the license was 1ssued

"(b) Notwﬁhstandmg afry other provision of law, a board may exercise any authority to

'd1sc1phne 2} ,l1censee for conyiction of a crime that is independent of the authority granted under

subd1v1s1on (&) only if the crime is substanhally related to the qualifications, functions, or duties
of the busingss ‘or profession for which the licensee's license was issued.
"(c) A conviction within the meaning of this seetion means & plea or verdict of guilty or a .

conviction following a plea of nolo contendere, Any action that a board is permitted to take

_following the establishment of a conviction may be taken when the time for dppeal has elapsed, or

the jud.gmen’c of conviction has been. affirmed on appeal, or'when an order granting probation is
made suspendmg the 1mposmon of sentence 11Tespeotlve ofa subsequent order under the
provxsmns of Scc’uon 1&03 4 of the Penal Code "

7. Sectlon 4301 states, in pertinent part:

"The boa,rd shall take gction against any holder of a hcense who is guilty of unprofessmnal
conduct or whose hcense has been procured by fraud or misrepresentation or issued by mlstake

Unplofessmnal eonduct shall mclude but is not limited to, any of the following:

2 -
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'(h) Thc admlmsiermg fo oneself; of any oontrolled substance, or the use of any dangerous

drug or of alcohohc bevcrages to the extent or in'a manner as {o be dangerous or injurious to

oneself, to a person holdmg a license under this chapter, or to any other person or to the public, or
to the extent that the usle impairs the ablhty of the person to conduct with safety to the public the

practice auihonzed by 1he license,

]
Iy

"(k) The conviction of more than one misdemeanor or any felony irivolvin'g the use,.

consumption, or self-administration of any dangerous drug or alcoholic beverage, or any

combination of those substances,

"(1) The conviction of a crime suEs’cantially related to the qualiﬁcatior;s, fuﬁotions, and‘
du{ie_s ofa ll'ioensee' under this chapter, The record of conviction of a violation of Chapter 13
(commencing with Section 801) of Title 21 of the United St.ates ,C_.Jodé regulating controlled
substances gr of a'violation of the statutes of thiis state regulating controlled substances or '
dangerous dlugs shall be conclusive evldence of unprof ess1ona1 conduct, In all other cases, the -
record of oonthlon sh*;lll be conclusive evidence only of the fact that the conviction cccurred.

i
The board., rnay inquire mto the o1roumstances surrounding the oomrmssmn of the crime, in order

to fix thc degree of dlSlelll;.e or, in the case of a conviction not ihvolving controlled substances or
dangerous d‘rugs, tb det"e‘:rmine if the conviction is of an offense substantially related to the
qual'iﬁoatior:xs, functions, and duties Qf a licensee ﬁnder this chapter. A plea or verdict of guilty or
a conviction following a plea of nolo contendere is deemed to be a conviction within the meahing
of this provision, The board may take action when the time for appeal has elapsed, or the .
judgment of| conv.ié’cion- has been affirmed on appeal or when an order granting probation is made
suspending fr:he'impositi‘.bn of sentence, irrespective of a subsequeﬁt order under Section 1203.4 of
the Penal C.édé ailo’winé the person to witiadraw his or her plea of guilty and to enter a plea of not
gullty, or sethng aside ’che verdict of guilty, or d1smlssmg the accusation, information, of

indictment.", |
k !
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~an accident] in the oriminal proceeding.entitled The People of Sz‘qfe of California v. Mark Alan

REGULATORY PROVISIONS

8,  California Code of Regulations, title 16, sedtiqn 1770, states, in pertinent'part:

"Far the purpose of denial, suspension, or revoc‘atior; ofa ﬁersbnal or facility license
pursuant to Division 1.5 (commencing with Section 475), a crime or act shall be considered 3
substanhally related to the qualifications, functions or duties of a hcensee or reg1strant iftoa
substantial deglee it evtdences present or potential unfitness of a licensee or reglstrani to perform
the funct1ons authonzed by his hcense or reglstratlon 1n a manner consistent with the public
health, safety, or welfale t

COST RECOVERY

‘9. ‘Section 125.3 pravides, in pertinent part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation or violations of |
the licensing act to pay'a sum not to exceed the reasonable costs of the investigation and

enforcement of the case,

FIRST CAUSE FOR DISCIPLINE

(Conv1ct10n of Substantially Related Crlmes)
Respondent is subject to disciplinary actmn under Code section 4301, subdmsmn D,
and Code section 490, lin conjunction W1th California Code of Regulations, title 16, sectlon 1770,
on the groun_ds of unprc\)fessmnal conduct in that Respondent was convicted of crimes
substantie.xllyz.related to the qualifications, functions, and dﬁties of a pharmacy technician, as -
follows: | | |

a.-  Onor about May 5, 2014; after pleading nolo conrendére, Résponclcnt was.convicted

of one misdémeanor count of violating Vehicle Code section 23 1:.53, subdivision (b) [driving with ‘

a blood aloqh'ol level of 0.08% or more, by weight, of alcohol in his blood causing injury] and one

misdemeanar count of violating Vehicle Code section 20001, subdivision (a) [leaving the scene of

Martinez (Super. Ct. L.A, County, 2014, Case No, 3PK02995). Respondent admitted to special
a-llegatidns of driving with a blood sleohol level of 0,15% or more, Ey weight, of alcohol in his

blood within the meaning of Vehicle Code section 23578, The court ordered Respondent fo serve

? .4
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120 d’lys in Los Angcles County J aLl to enroll in an 18 month second offender alcohol program,
and placed h1m on 4 yeeus probatlon with terms and oondmons ‘

b. The cnoumstanoes surrounding the May 5,2014 conv1ot1on are that on or about May
18,2013, Pomona Police Department officers were alerted to a h1t and run traffic collisign W1th
injuries, An officer respondmg to the report observed Respondent's vehicle, which had sustained
substantial damage, heading away from the scene of the accidentat a high rate of speed with its
lmegdlights off, The officer conducted a traffic stop and approaohed Resp'ondent. The officer
immediately smelled thie odor of an alcoholic beyerage cmitting from Resbondent’s breath and .
person, During questiéning, Respondent admitted to consuming a couple of'beers. Respondent
refused to complete ﬁeid sobriety tésts, The driver of thevehicle that Resﬁondent collided with
suffered a laceration and swelling on the upper left side of her head. It was .subsequenﬂy
determined tﬁat Respoqdeht-‘s blood-alcohol obntent was 0,17%.

¢, {Onor about October 7,2009, after pleading guilty, Respondent Was'conviqted of oné
misdcmeanorl count of violating Vehicle Code section 231 5?, _éubdivision (b) [driving while
having a 0.08% or higher blood alcohol] in the cfiminal jarbceedifr.lg,entitled The People of the
State of California v. Mark Alan Martinez (Super. Ct. L.A, County, 2009, Case No. 97B08496),
Respondent admitted to special allegations of driving with a blood alcohol level of 0,15% or
more, by weight, of alcohol in his blood Within the meaning of Vehicle Code section 23578. The
court ordere"d Respohdc?nt to enroll iln a 6 month first offender algohol program and placed him on
3-years probation with 1,erms and conditions. |

d.  The circumstances surrounding the October 7, 2009 conviction are that on or about
August 8, 2009, a Cov'ma Police Depax“cment officer initiated a fraffic enforcement stop after
observmg Respondent 1pak1ng an unsafe Jane change, The officer immediately smelled a strong
odor of an alcohoho beyerage emitting from Respondent, Respondent was ob%erved to have red,
watery, bloods}_xot eyes,.and he wag slurrmg his words. Respondent adm}tted to drinking four 12-

ounce cans of Coors Light beer carliér Respondent submitted to, é series of field sdbriety tests

but was unable to successfully perform them, It was subsequently determined that Respondent's

blood alcohol content was 0, 19%

Accusation
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11, Respondent is subject to drsorplrnary action under Code section 4301, subdivision (k),

SECOND CAUSE FOR DI’SCIPLINE

(Alcohol Related Conthlons)

on the grounds of unprofessronal conduet in that on or about May 5 2014 and October 7, 2009

' Respondcnt sustained misdemeanor criminal convictions involving the consumptron of aleaholic

bever ages. Complamant refers to, and by this reference incor porates the allegations in Paragr aph
10, subparagraphs (a) and (0), as though fully set forth herein,
. THIRD CAUSE FOR DISCIPLINE -

‘(Dangercus Use of Aleohol)

12, rRespondén"c is subject to disciplinary action under Code section 4301, subdivision (h),
on the grounds of unprofessional conduct in that on or aboui May 18, 2013 and August §, 2009,
Respondent used alcohoho beverages {0 an extent orin a manner dangerous or injurious to
h1mself any persom, or |the public, Complainant refers to, and by this 1eferenoo incorporates, the
allegations m_Paragr,apl‘r 10, subparagraphs (b) and (d), as though fully set forth herein,

,' BRI PRAYER

WHE REFORE Complarnant requests that a hearing be held on the matters herein alleged
and that following the hearing, the Board issue a decision: ' ‘

1, Rovokmg or suspending Phar macy Technician Registration No. TCH 29329, issued to,
Mark Alan Mamnez : o : _f ‘

2, Ordermg Mark Alan Marunez to pay the Board the reasonable costs of the .

investigation and enfolcemem of this case, pursuant to section 125.3; and

3. l“akrng such other and further action as deemed necessary and proper,

. o o
. -~ - .
DATED: _. 2)25j[b : - (JMW , -
. U VIRG HEROLD o
" Execitive) Officer :
Boar harmacy
Department of Consumer Affairs
o : . : State of California,
3 . T Complainant
LA2014512344 ' :
51668660.doc,

Accusstion






