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BEFORE THE
" BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 5109
JANETH J. BALIAN-MACHAIN DEFAULT DECISION AND ORDER
184 Palm Avenue, # 108 ' [Gov. Code, §11520]
Marina, CA 93933
Pharmacy Technician Registration
No. TCH 66212

Respondent.

FINDINGS OF FACT

1. Onor about May 21, 2015, Complainant Virginia lK. Herold, in her official capacity
as the Executive Officer of the Board of Pharmacy, Department of Consumer Affairs, filed
Accusation No, 5109 against Janeth J, Balian-Machain (Respondent) before the Board of
Pharmacy. (Accusation attached as Exhibit A)

2. On or about December 19, 2005, the ]>3.0ard of Pharmacy (Board) issued Pharmacy
Technician Registration No. TCH 66212 to Respondent. The Pharmacy Technician Registration
expired on March 31, 2013, and has not been renewed. |
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3. Onorabout June 5, 2015, Respondent was served by Certified and First Class Mail

coples of Accusation No, 5109, Statement to Respondent, Notice of Defense, Request for

Dlscovery, and Discovery Statutes (Government Code sections 11507.5, 11507.6, and 11507, 7) at
Respondent's address of record which, pursuant to Business and Professions Code section 4100,
is tequired to be reported and maintained with the Board. Respondent's address of record was
and is:

184 Palm Avenue, # 108
Marinag; CA 93933.)

4, Service of the"Acqusation was effective as a matter of law under the provisions of
Government Code section 11505, subdivision (¢), and/or Business & Professions Code section
124, ) _

5. Onm or'abdut June 2.5, 2015, the aforementioned documents were returned by the U.S.
Postal Service marked "Unable to Forward" and “Unclaimed.” The address on the documents
was the same as the address on file with the Board. Respondent failed to maintain an updated
address with the Board and the Board hasmade atiempts to serve the Respondent at the address
on file. Respondent has not made herself available for service and therefore, has not availed
herself of her 1i ight to file a notice of defense and appear at hearing.

6. Government Code section 11506 stafes, in pertinent paﬁ

{c) The respondent shall be entitled to a hearing on the merits if the respondent
files a notice of defense, and the notice shall be deemed a specific denial of all parts
of the accusation not express]y admitted. Failure to file a notice of defense shall
constitute a waiver of respondent's right 16 a hearing, but the agency in its discretion
may nevertheless grant a hearing.

7. Respondent failed to file a Notice of Delense within 15 days after service upon her of

the Accusation, and therefore waived her right to a hearing on the merits of Accusation No. 5109,

8.  California Government Code section 11520 states in relevant part:

(a) If the respondent either fails to ﬁle a notme of defense or to appear at the
hearing, the agency may take action based upon the respondent's express admissions
or upen other evidence and affidavits may be used as evidence without any notice to
respondent,
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9. Pursuant to its authority under Government Code scotion 11520, the Board finds

Respondent is in-default. The Board will take action without further hearing and, based on the

relevant evidence contained in the Default Decision Evidence Packet in this matter, as well as

taking ofﬁciallnotice of all fhe investigatory reports, exhibits and statements contained therein on
file at the Board's offices regarding the allegations contained in Accusation No. 5109, finds that |
the charges and allégations‘ in Accusatioh No. 5109, are separately and severally, found to be true
and correct by clear and convincing evic_ience. ' .
10. 'Taking official notice of its own internal reéqrds, pursuant to Business and
Professions Code section 125 .3, it is hereby detérmined that thé reasonable costs for Investigation
and Enforcement is $3,227.00 as of August 3, 2015, \
DETERMINATI‘ON OF ISSUES

1. Based on the foregoing findings of fact, Respondént Janeth J. Balian-Machain has
subjecwted‘ her Pharmacy Technician Registration No. TCH 66212 to discibline. a )

2. The agency has jurisdiction to adjudicate this case by default. ‘

3. The Board of ?ha,ﬁnacy israuthorized to revoke Respondent's Pharmacy Technician

Registration based upon tﬁe following violations alleged in the Accusation which are supported

by the evidence contained in the Default Decision Evidence Packet in this case.:

a,  Unprofessional Conduct—Act of Dishonesty, Fljaud, or Deceit (Bus. & Prof, Code, §
4301, subd. (f)); '

b,  Possession of Controlled Substance without a Prescription (Bus. & Prof. Code, §

4

4301, subd, ()); |
c. Fﬁmishing ]jangerous Drugs without a Prescription (Bus. & Prof. Code, §§ 4301,
subd. (0}, & 4059, subd. (&)); S
d.  Self-Adminisiration of Conirolled Substance (Bus, & Prof. Code, § 4301, subd. (h));
e.  Working as a Pharmacy Technician without a License (Bus. & Prof. Code, §§ 4301,
subd, (o), & 4115, subd, (€)). |
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ORDER

IT IS SO ORDERED that Pharmacy Technician Registration No, TCH 66212, issued to
Respondent Janeth J. Balian-Machain, is revoked.

Pursuant to Government Code section 11520, subdivision (¢), Respondent may serve a
written motion requesting that the Decision be vacated and stating the grounds relied on within
seven (7) days after service of the Decision on Respondent. The agency in its discretion may
vacate the Decision and grant a hearing on a showing of good cause, as defined in the statute.

This Decision shall become effective on September 25, 2015,

it is so ORDERED August 26, 2015,

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

By

Amy Gutierrez, Pharm.D.

Board President
90549168 DOC
DOJ Matter 1D:SF2014902161
Attachment:
Exhibit A: Accusation

4

DEFAULT DECISION & ORDER




Exhibit A

Accusation




—

R R S S TR C S, ‘
S B - U N I N O - = - R T el S o

AT R B L Y. T O PO

KAmMaALA D, HARRIS

Attorney General of California
DIANN SOKOLOFF

Supervising Deputy Attorney General
TIMOTHY J, MCDONOQUGH

Deputy Attorney Ceneral

-State Bar No. 235850

1515 Clay Street, 20th Floor

. P.O. Box 70550

QOekland, CA 94612-0550

Telephonc: (510) 622-2134

Facsirnile; (510) 622-2270

E-mail: Tim.MeDonough@doj.ca.gov
Artorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF (;ALIFORNIA

In the Matter of the Accusation Against: ‘ | Case No. 51 09
JANETH J. BALIAN-MACHAIN |

184 Palm. Avenue, # 108 1
Marina, CA 93933 : I ACCUSATION

Pharmacy - Technician Registration No, TCH |
66212 :

~ Respondent,

Complainant allsages: ‘
PARTIES
1. Vn'glma Herold (Complainant) brings thxs Acousation so]ely in her ofﬁclal eapaclty
as the-Executive Officer of the Board of Pharmacy, Dﬂpartment of Consumer Affairs. .
2. Onor aboui December 19, 2005 the Board of Pharmac'y 1qsued Pharmacy Teohnmlan
Regi_stratmn Number TCH 66212 t0 J aneth I Balxan-Mapham .(Raspondent), The Pharmacy
‘Techniclan Registration expired on March 31, 201.3, and has not béen renewed. -
| | JURISDICTION | |
3, This Accusatlon is brough‘; before the Board of Pharmacy (Board), Department of

Consumer Affaits, under the authonty of the following laws, All section rei:erences are to the

. Business and Professions Code unless otherwise indicated.
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_the Pharmacy Law [Bus. & Prof, Code,§ 4000 et seq,] Emd the Uniform Controlled Substances

4. Section 4011 of the Code provides that the B‘oard shall adininister and enforcs both

Act IHealth & Safety Code, § 11000 et 564.)-
5. Section 4300 of the Code states; in relevant part;

"(a) Every license issued majlf be suspended or revoked.

"(b) The board shell discipline the holder of any license issued by the board, whose default
has been entered or whose ¢ase has been heard by time board and found guilty, by any of the |
followmg methods: ' . ‘

"(1) Suspending Judgment. 7

(2) Placing him or her upon probation,

"(3) Suspending his or her nght to practice for a pericd not exceeding one year,

"(4) Revokmg his or her licenss, _ ' .

#(5) Taking.any qther action in relation to disciplining him or her as the board in iis

discretion may deem proper,

il'(e) The proceedings under this article shall be conducted in acoordancé with Chapter' 5
(cémmencing with Section | 1.500) of Part 1 of Division.B of the Government dec, and the board
shall have all the péwérs granted therein, Ths actior;‘shalll be final, éxcept Ithat the propriety of the
action is subject to faview by the superior court pﬁfsuant to Section 1094.5 of the Code of Civil -
Procedure.”

6, Secuon 4300.1 of the Code states:

"The exp:ranon, oancellauon iorf‘mture, or suspensmn of a board-isgued lmense by
operation of law oy by erder or demsmn of the board or a court of law, the placement of a license
on & retired status, or the.voluntary émenc!er of a license by a licensee shall not deprive the board
of jurisdiction o Commence or proceed with any investigation of, or action or disciplinary
proceeiiixig aéatxst,'th_e licengee or to render a decision suspendinglor revoking the license."
tl
"

Agccusation




lpractlce authorlzed by the license.

_ SW’I;ATUTOR&LEB"QVI.SIONS
7. Bection 4301 of the Code states, i1i relevant part;
"The board shall take action against any holder qf ] liceﬁse who is guilty of unptofessional
conduct or wh_osle-license has',beqn procuféd by frgud or misreprescntatiqn.or issued 'by mistake.

Unprofessional conduct shall include, but isnot limit_ed to, any of the follotwing:

"(f) The commission of any ect involving moral tutpitude, dishonesty, 'I'raud,' deceit, or
corruption, whether the act is committed in the course of relations as a lcensee or otherwise, and

whether the act is a felony or misderneanor or not.

"(h) The administering to oneself, of any controlléd substance, or the'use of any dangerots
drug or oftalcoholic beverages to the extent or in a manner 83 to be dangerous or injurious to ~

oneself, to a person holding a license imder this.chapter; o to eny other person or to the pﬁblic or

to the extent that the use.impairs ﬁhe ability of the person to conduct W1th safety to the pubhc the

"Gy The. wolatlon of any of the .statutes of this state,.or any other state or of the United
States regulating controlled subsia.nces and dangcrous drugs. 1
“(c_:) onlatmg or attempting 0 vwlate, d1req1:1y._or indirectly, or.assisting m or abstting the
violation of or conspiring to violate any proviéion‘or term of this chapter or of the apﬁli'cabia
federal and state laws and regulations. governing pharmacy, includiﬁg regulations established By
the board or by any other state ér-fedei*al regulatory zligenojf.” , -
8. Bection 4059 of the Code states, in ralevant part: ...

"(&) A person may not furnish.any dangereus drug, exeept upon the prescription ofa

physwlan dentist, podiatrist, optometrist,. v&tennarmn, or naturopathm doctor pursuant to SBG’EIOD

3640.7. A pefson may not fyrnish any dangerous device, except upon the prescriptiop of a

physician, dentist, podiatrist, optometrist, vetarinanan, or naturopethic doctor pursuant te Section

3640.7.7
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0, Section 4060 of the Code’ states

"No person shall possess any controllsd substancc except that furnished to a PErS0n POt

the prescnptmn of a physician, dentist, pOdlatt‘lst optometrzst Vatcrmanan, or naturopathic doctor,

pursuant to Section 3640.7, or furrished pursuant to a drug order 1ssued by a ceruﬁed
nurse~m1dw1fe pursuant to Section 2746.5 1 a nurse practltmner pursuant o Seotlon 283b l,ora
physician assw,tant pursnant'to Section 35 02 1, 0r naturopathlc doctor pursuant fo Section 3640.5,
ora pharmacxst pursua.nt to either subparagraph (D) of paragraph (4) of, or clause (iv) of

subparagraph (A) of paragraph (5) of, subdivision (a) of Section 4052. This section shall not

-app]y-‘to the possession of any controlled sulbstance'by a manufacturer, wholesaler, pharmacy,

pharmacist, physician, podiatrist, dentist, optometrist, veteriné,ﬁan, naturopathic doctor, certified

nurse-ridwife, nurse practitioner, or physician assisiant, when'in stock in containers correctly

* labeled with the name and address of the supplier or producer. | T

z'Nothing in this section authorizes a.certified nurse-midwife, a nurse pract;iﬁoner, a

|| physician essistant, or & naturopathic doctor, to order his or her own stock of dengerous drugs and

devices:" . ) ‘
410, Section 4115, subdivision (¢), of the Code states;

"(e)'No person shall act as a phannacy technician without fist bcmg licensed by the: board as

a pharmacy technician.”
11, Section 4022 of the Code states -

' "Dangerous drug" or "dangerous device" means any drug or demce unsafe for self-use: in

| humans or animals, and includes. the follpwing:

"(a) Any drug that bears the lﬁgend:."'0a1i1ion: federal law prohibits dispensing with;)ut

" prescription,” "Rx.only," or words of similar import,

() Any device that béars the statement! "Crution: federal law restricts this deviee to'sale”

by or on'the order of & ___ " "Ry .only,” or words of simnilar import, the blank to be filled

in with the designation of the practitioner licensed to uss or order use of the device.

. "(¢) Any other drug or device that by federal or atate law can be lawfully daspensed only on

| prescription or fm*mshed pursuant to Section 4006."
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the licensing act to pay a sum not to exceed the reasonable costs of the investigation and

Safeway officials to suspect that.-Respondent took the missing pills, On May 14, 2013, a Safeway

12, Hydrcl)oodone/AI(}etamipophen‘is A S_qhed_u}e III-control‘Igld‘substanpe as désig‘natéﬂ by
Health and Safety Code section 11056, subdivision (s)(4j, and & dangeroﬁs drug as dcsig_nated by
Business and Professions Code‘s‘(:ction 4022, Hydrocodone is a péin medication and is cqmbined
with Acetaminophen. Nerco is g brand name of the controlled substance, Hydrocodqné, i

COST RBCOVBRY

13, Sect}on 125 3 of the Code provides, in relevent part, that the Board may request the

adminigirative law judge to direct a licentiate found to have committed a wolauon or violations of

énforcemenf of the case, with failure of the licentiate to comply subjecting ‘the Hoenss to not being
reﬁewed or reinstated, If a case settles; Tecovery pf investigation.and'_enforcemeﬁt costs may be
included in a stipulated settlement, - | ' . o
| FACTUAL BACKGRQ'J! IND

14 ReSpondent worked as & pharmacy tcohnicign at {/aﬁouslSafevfay Pharmacies. from on
or about October 1, 2012, unti] idn or about M’ay 20, 2013, .On ‘May 3, 2013, Respondenfiistole 58
dosag‘e units of hydrocodone/ac;etamihophen 10/325 mg from Safeway Pharmacy # 761 in Pacific
C}rova Callfomla while she was Workmg as & pharmacy technician,

15.  On or about May 7, 2013, Pacific Groye Safeway Pha.nnacy conducted an annual

audit of controlled inventary. . The audit revealed 58 dosages of hydrocodone/acetaminophen

10/325 mg were missing. A review of security video takerl.on Ma}r 3,.2014 at the pharmacy led

loss prevention mvestigator and aiiqther Safeway employee interviewed Respondent at a Safeway
Pharmacy in Santa Cruz’ régarding the missing drugs. At that time, Respdndeﬁt admitted to
stealing an unknown amount of generic Norco 10/325 mg from & bottle at the Safeway pharmacy
in Pacific Grove, Responderit wrote and signed g 'state‘:m_ent.in whlioh'she admitted tq taking the

pills and explained that she took the pills begause she suffered an injury while working a second

S Respondent was w‘orkihg at the Safeway Pharmacy in Sants Cruz on May 14, 2013,

5

~Accusation



http:unti!.on

10 .

11

12

13

14

15
16
17
18.
19
20

21
22

23
24
25
26
27

28

& prescription. The circumstanees are explained in paragraphs 14 and 15, abova,

it

job and did not have xﬁed:i_éal insuran;:e. Inthe ..ﬂs.t.atém.e‘nt, she flmhczl' ckpiainéd she used the pills
for her'irlxjury and for her father who is suffering from kidney failure and Hepatitis C. R.e'sponde,nt
also signed a promissory nd’ré on May ]4,- 2013,' in which she pxdmised to ‘p_ay Safeway $36.49,
the costs of thé missing medication. Respondent psiid the $36.49 that same day. Respondent was
termmated from Safeway on May 20, 2013, '

FIRST CAUSE FOR DISCIPLINE

(Unprofessional Conduci--A.ct of Dishonesty, Fraud, or Deceit)
{Bus & Prof. Code § 4301, subd, (f))

. 16, Respondent has subjected her Pharmacy Techuician Registration to disciplinary

action under Code section 4301, subdivision (P), in that she stole prescription drugs from Safeway
Pharmacy, her employef. The circumstances are explained more fully in paragraphs 14 and 15,

above.

SECOND CAUSE FOR DISCIPLINE
(Possessmn of Controlled Substance without a Prescrlptlon)
(Bus. & Prof. Code, §§ 4301, subd. (%)

A7, Reépondent'has subjected lier Pharmacy Te_clmlclan Registration to disciplinary
dotion under Code seotion 4301, subdivisi(m (), in that she illegally ptlassassed a controlled
substance without a prescription. By doing so, she violated numerous state and federal statutés |
regardingacqnuollcd substances itcluding Business and Professions Code section 4060, The
sircumstances are explained more fully in pa;ragrapi:s 14.end 15, above. |

: . THIRD CAUSE FOR DISCIPLINE

(Fumlshing Dangerous Drugs without a Prescription)
(Bus. & Prof Code, §§ 4301, subd. (o), & 4059, subd. (a})

18. Respondent has subjected kier Pharmacy Technician Registration to disciplinary
action under Code section 4301, subdiﬁsion (o), in that stie violated section.405h9, subdivision

(a), whern she furnished coritrolled”s'libstanc;as and dangerous drugs to a person,’her, father, without

Hi
it
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{ 1o herself without a prescription in May of 2013, The circumstances are explained in paragraphs

‘1ssued to Janeth J. Bahaanacham, _
" 2., Ordering Janeth J. Bal1an~Macham to pay the Board of Pha;maoy the reasonable costs '

| sac‘rmn 125 3;

FOURTH CAUSE FOR DISCIPLINE -
(Self-Admimstratmn of Controlled Substance)
(Bus. & Prof, Code, § 4301, subd. (h))

19, Respondént has subjected her Pharmacy Technician Reglstraﬁon to disciplinary

action under Code section 4301, subdivision (), in that she administered a confrolled substance

14 and 15, above, |
| FIFT'H CAUSE FOR DISCIPLINE

. (Working as a Pharmacy Technician without 2 License)
(Bus. & Prof, Code, §§ 4301, subd. (o), & 4115, subd. (¢))

20, Respondent has subjected her Pharmacy Technician Registration to disciplinary
action under Code section 4301, subdivision (o), in that shé violated section 4115, subciivision‘
(&), when she worked as & pharmacy technician at various Safeway Pharmacies from April 1,
2013, to May 14,2013, Respondent‘s pharmacy techmczan registration’ explred on March 31,
2013, :
 PRAYER

' WHEREFORE,. Complainant requests that s hearing be held on-the matters alleged in this '
Acocusation, and that following the lhearin:g, the Board of Pharmacy issuc a decision: o
1. . Révoking or suspén'ding Phartnacy Techniciaﬁ,Registration Number TCH 66212,

of the mvest:lga‘tlon and enforcement of this case, pursuant to Business and Professmns Code

3,, Taking such other and further action as deemed necessary and-proper,

DATED: : f;}élﬁAbﬁ

Board of Pharmacy
Department of Consumer Affairs
State of California :
Complainant
8F2014502161
90396884.doc
g
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