
BEFORE THE 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the Accusation Against: 

THOMAS MCGOWAN, ' 
DBA JTM INFUSION 
12225 World Trade Drive, Suite G 
San Diego, CA 92128 

Pharmacy Permit No. PHY 43622 

and 

JOHN ROSSI 
2858 Loker Ave East 
Carlsbad, CA 92010 

Pharmacist License No. RPH 33107 

Res ondents. 

Case No. 5058 

OAH No. 2014100373 

STIPULATED SETTLEMENT AND 
DISCIPLINARY ORDER AS TO JOHN 
ROSSI ONLY 

DECISION AND ORDER 

The attached Stipulated Settlement and Disciplinary Order is here by adopted by the Board of 

Pharmacy, Department of Consumer Affairs, as its Decision in this matter. 

This decision shall become effective on June 4, 2015. 

It is so ORDERED on May 28,2015. 

BOARD OF PHARMACY 
DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

A(.~ 
By 

STAN C. WEISSER, Board President 



5 

10 

15 

20 

25 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

/18 

19 

21 

22 

23 

24 

26 

27 

28 

KAMALA D. HARRIS 
Attorney General of California 
MARC GREENBAUM 
Supervising Deputy Attorney General 
MORGAN MALEK . 
Deputy Attorney General 
State Bar No, 223382 

300 So, Spring Street, Suite 1702 

Los Angeles, CA 90013 

Telephone: (213) 897-2643 

Facsimile: (213) 897-2804 


Attorneys for Complainant 

BEFORE THE 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the Accusation Against: 
THOMAS MCGOWAN, 
DBA JTM INFUSiON 
12225 World Trade Drive, Suite G 
San Diego, CA 92128 
Pharmacy Permit No. PHY 43622 
and 
JOHN ROSSI 
2858 Lol<er Ave East 
Carlsbad, CA 92010 

Pharmacist License No, RPH 33107 

Respondents. 

Case No. 4860 

STIPULATED SETTLEMENT AND
DISCIPLINARY ORDER AS TO JOHN
ROSSI ONLY 

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedings that the following matters are true: 

PARTIES 

1. Virginia Herold ("Complainant") is the Executive Officer o[the Board of Pharmacy. 

She brought this action solely in her official capacity and is represented in this matter by Kamala 

D. Hanis, Attorney General of the State of California, by Morgan Malek, Deputy Attorney 

General. 
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2. Respondent John Rossi ("Respondent" or "respondent") is represented in this 

proceeding by attorney Earll M. Pott, Esq., whose address is: 

501 West Broadway, Suite 600 

San Diego, CA 9210 I 

3. On or about August 14, 1979, the Board of Pharmacy issued Pharmacist License 

Number RPH 33107 to Respondent John Rossi. The Pharmacist License was in full force and 

effect at all times relevant to the charges brought herein and will expire on May 31, 2015, lrnless 

renewed. 

JURISDICTION 

4. Accusation No. 4860 was. filed before the Board of Pharmacy (Board) , Department 

of Consumer Affairs, and is currently pending against Respondent. The Accusation and all other 

statutorily required docun1ents were properly served on Respondent on February 27, 2014. 

Respondent timely filed his Notice of Defense contesting the Accusation. 

5. A copy of Accusation No. 4860 is attached as exhibit A and incorporated herein by 

reference. 

ADVISEMENT AND WAIVERS 

6. Respondent has carefully read, fully discussed with counsel, and understands the 

charges and allegations in Accusation No. 4860. Respondent has also carefully read, fully 

discussed with counsel, and understands the effects of this Stipulated Settlement and Disciplinary 

Order. 

7. Respondent is fully aware of his legal rights in this matt.er, including the right to a 

hearing on the charges and allegations in the Accusation; the right to be represented by counsel at 

his own expense; the right to confront and cross-examine the witnesses against him; the right to 

present evidence and to testify on his own behalf; the right to the issuance of subpoenas to compel 

the attendance of witnesses and the production of documents; the right to reconsideration and 

court review of an adverse decision; and all other rights accorded by the California 

Administrative Procedure Act and other applicable laws. 
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8. Respon~ent vohmtarily, lmowingly, and intelligently waives and gives up each and 

every right set forth above. 

CULPABILITY 

9. Respondent admits the truth of each and every charge and allegation in Accusation 

No. 4860. 

10. Respondent agrees that his Pharmacist is subject to discipline and he agrees to be 

bound by the Board's probationary terms as set forth in the Disciplinary Order below. 

CONTINGENCY 

11. This stipulation shall be subject to approval by the Board of Pharmacy. Respol)dent 

understands and agrees that counsel for Complainant and tl1e staff of the Board of Pharmacy may 

communicate directly with the Board regarding this stipuhition and settlement, without notice to 

or participation by Respondent or his counsel. By signing the stipulation, Respondent 

understands and agrees that he may not withdraw his agreement or seek to rescind the stipulation 

prior to the time the Board considers and acts upon it. If the Board fails to adopt this stipulation 

as its Decision and Order, the Stipulated Settlement and Disciplinary Order shall be of no force or 

effect, except for this paragraph, it shall be inadmissible in any legal action between the parties, 

and the Board shall not be disqualified from further action by having considered this matter. 

12. The parties understand and agree that Portable Document Format (PDF) and facsimile 

copies of this Stipulated Settlement and Disciplinary Order, including Portable Document Format 

(PDF) and facsimile signatures thereto, shall have the same force and effect as the originals, 

13. This Stipulated Settlement and Disciplinary Order is intended by the parties to be an 

integrated writing representing the complete, final, and exclusive embodiment of their agreement. 

It supersedes any and all prior or contemporaneous agreements, understandings, discussions, 

negotiations, and commitments (written or oral). This Stipulated Settlement and Disciplinary 

Order may not be altered, amended, modified, supplemented, or otherwise changed except by a 

writing executed by an authorized representative of each of the parties. 
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14. In consideration of the foregoing admissions and stipulations, the parties agree that 

the Board may, without further notice or formal proceeding, issue and enter the following 

Disciplinary Order: 

DISCIPLINARY ORDER 

IT. IS HEREBY ORDERED that Pharmacist License Number RPH 33107 issued to 

Respondent John Rossi is revoked. However, the revocation is stayed and Respondent is placed 

on probation for five (5) years on the following terms and conditions, 

1. Obey All Laws 


Respondent shall obey all state and federal laws and regulations, 


Respondent shall report any of the following occurrences to the board, in writing, within 

seventy-two (72) hours of such occurrence: 

• 	 an arrest or issuance of a criminal complaint for violation of any provision of the 

Pharmacy Law, state and federal food and drug laws, or state and federal controlled 

substances laws 

• 	 a plea of guilty or nolo contendre in any state or federal criminal proceeding to any 

criminal complaint, information or indictment 

• 	 a conviction of any crime 

• 	 discipline, citation, or other administrative action filed by any state or federal agency 

which involves respondent's pharmacist license or which is related to the practice of 

pharmacy or the manufacturing, obtaining, handling, distributing, billing, or charging 

. for any drug, device or controlled substance, 

Failure to timely report such occurrence shall be considered a violation of probation. 

2. 	 Report to the Board 

Respondent shall report to the board quarterly, on a schedule as directed by the board or its 

designee, The report shall be made either in person or in writing, as directed, Among other 

requirements, respondent shall state in each report under penalty of perjury whether there has 

been compliance with all the terms and conditions of probation. Failure to submit timely reports 
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in a form as directed shall be considered a violation of probation. Any period(s) of delinquency 

in submission of reports as directed may be added to the total period of probation, Moreover, if 

the final probation report is not made as directed, probation shall be automaticallY extended until 

such time as the final report is made and accepted by the board. 

3, Interview with the Board 

Upon receipt ofreasonable prior notice, respondent shall appear in person for interviews 

with the board or its designee, at such intervals and locations as are determined by the board or its 

designee. Failure to appear for any scheduled interview without prior notification to board staff, 

or failure to appear for two (2) ormore scheduled interviews with the board or its designee during 

the period of probation, shall be considered a violation of probation. 

4. Cooperate with Board Staff 

Respondent shall cooperate with the board's inspection program and with the board's 

monitoring and investigation ofrespondent's compliance with the terms and conditions of his 

probation, Failure to cooperate shall be considered a violation of probation. 

5. Continuing Education 

Respondent shall provide evidence of efforts to maintain skill and knowledge as a 

pharmacist as directed by the board or its designee. 

6. Notice to Employers 

During the period of probation, respondent shall notify all present and prospective 

employers of the decision in case number 4860 and the terms, conditions and restrictions imposed 

on respondent by the decision, as follows: 

Within thirty (3 0) days of the effective date of this decision, and within fifteen (15) days of 

respondent imdertaldng any new employment, respondent shall canse his direct supervisor, 

pharmacist-in-charge (includitig each new pharmacist-in-charge employed during respondent's 

tenure of employment) and owner to report to the board in writing acknowledging that the listed 

individual(s) has/have read the decision in case number 4860, and terms and conditions imposed 

thereby. It shall be respondent's responsibility to ensure that his employer(s) and/or supervisor(s) 

submit timely acknowledgment(s) to the bpard, 
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If respondent works. for or is employed by or through a pharmacy employment service,, 

respondent must notify his direct supervisor, pharmacist-in-charge, and owner at every entity 

licensed by the board of the terms and conditions of the decision in case number 4860 in advance 

of the respondent commencing work at each licensed entity. A record of this notification must be 

provided to the board upon request. 

Furthermore, within thirty (30) days of the effective date of this decision, and within fifteen 

(15) days of respondent undertaking any new employment by or through a pharmacy employment 

service, respondent shall cause his direct supervisor with the pharmacy employment service to 

report to the board in writing aclmowledging that he has read the decision in case number 4860 

and the terms and conditions imposed thereby. It shall be respondent's responsibility to ensure 

that his employer(s) and/or supervisor(s) submit timely acknowledgment(s) to the board. 

Failure to timely notify present or prospective employer(s) or to cause that/those 

employer(s) to submit timely aclmowledgments to the board shall be considered a violation of 

probation. 

"Employment" within the meaning of this provision shall include any full-time, 

part-time, temporary, relief or pharmacy management service as a pharmacist or any 

· position for which a pharmacist license is a requirement or criterion for employment, 

whether the respondent is an employee, independent contractor or volunteer. 

7. No Supervision oflntcrns, Serving as Pharmacist-in-Charge (PIC), Serving as 
Designated Representative-in-Charge, or Serving as a Consultant 

During the period of probation, respondent shall not supervise any intern phannacist, be the 

pharmacist-in-charge or designated representative-in-charge of any entity licensed by the board 

nor serve as a consultant unless otherwise specified in this order. Assumption of any such 

unauthorized supervision responsibilities shall be considered a violation of probation. 

8. Reimbursement of Board Costs 

As a condition precedent to successful completion of probation, respondent shall pay to the 

board its costs of investigation and prosecution in the amount of $1,808,60. Respondent may 

make said payments to the Board as long as the total amount of $1,808.60 is paid to the Board 
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prior to Respondent's wholesale permit being renewed by the Board on May 31, 2015, The Board 

will not renew Respondent's Designated Representative until such costs are paid. Failure to pay 

costs by the deadline(s) as directed shall be considered a violation ~f probation, There shall be no 

deviation from this schedule absent prior written approval by the board or its designee, 

The filing of bankruptcy by respondent sba11 not relieve respondent of their responsibility to 

reimburse the board its costs of investigation and prosecution. 

9. Probation Monitoring Costs 

Respondent shall pay any costs associated with probation monitoring as determined by the 

board each and every year of probation, Such costs shall be payable to the board on a schedule as 

directed by the board or its designee, Failure to pay StJch costs by the deadline(s) as directed shall 

be considered a violation of probation. 

10. Status of License 

Respondent shall, at all times while on probation, maintain an active, current license with 


the board, including any period during which suspension or probation is tolled, Failure to 


maintain an active, current license shall be considered a violation of probation. 


If respondent's license expires or is cancelled by operation of law or otherwise at any time 

during the period of probation, including any extensions thereof due to tolling or otherwise, upon 

renewal or reapplication respondent's license shall be subject to all terms and conditions of this 

probation not previously satisfied. 

11. License Surrender While on Probation/Suspension 

Following the effective date of this decision, should respondent cease practice due to 

retirement or health, or be otherwise nnable to satisfy the terms and conditions of probation, 

respondent may tender his license to the board for surrender. The board or its designee shall have 

the discretion whether to grant the request for surrender or !alee any other action it deems 

appropriate and reasonable, Upon formal acceptance of the surrender of the license, respondent 

will no longer be subjectto the terms and conditions of probation. This surrender constitutes a 

record of discipline and shall become a part of the respondent's license history with the board, 

7 
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Upon acceptance of the surrender, respondent shall relinquish his pocket and wall license to 

the board within ten (10) days of notification by the board that the surrender is accepted. 

Respondent may not reapply for any license from the board for three (3) years from the effective 

date of the StJrl'ender. Respondent shall meet all requirements applicable to the license sought as 

of the date the application for that license is submitted to the board, including any outstanding 

costs. 

12. Notification of a Change in Name, Residence Address, Mailing Address or 
Employment 

Respondent shall notify the board in writing within ten (1 0) days of any change of 

employment. Said notification shall include the reasons for leaving, the address of the new 

employer, the name of the supervisor and owner, and the work schedule if !mown. Respondent 

shall further notify the board in writing within ten (1 0) days of a change in name, residence 

address, mailing address, or phone number. 

Failure to timely notify the board of any change in employer(s), name(s), address(es), or 

phone number(s) shall be considered a violation of probation. 

13. Tolling of Probation 

Except during periods of suspension, respondent shall, at all times while on probation, be 

employed as a pharmacist in California for a minimum of forty ( 40) hours per calendar month. 

Any month during which this minimum is not met shall toll1l1e period of probation, i.e., the 

period of probation shall be extended by one month for each month during which this minimum is 

not met. During any such period of tolling of probation, respondent must nonetheless comply 

with all terms and conditions of probation. 

Should respondent, regardless of residency, for any reason (including vacation) cease 

practicing as a pharmacist for a minimum of forty ( 40) hours per calendar month in California, 

respondent must notify the board.in writing within ten (10) days of the cessation of practice, and 

must further notify the board in writing within ten (10) days of the resumption of practice. Any 

failure to provide such notification(s) shall be considered a violation of probation. 

8 

STIPULATED SETTLEMENT ( 4860) 

http:board.in


10 

15 

20 

25 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

26 

27 

28 

l-

l-

n­, 

5 

2 

3 

4 

It is a violation of probation for respondent's probation to remain tolled pursuant to the 

provisions of this condition for a total period, counting consecutive and non-consecutive months, 

exceeding thirty-six (36) months. 

"Cessation of practice" means any calendar month during which respondent is 

not practicing as a pharmacist for at least forty ( 40) hours, as defined by Business and 

Professions Code section 4000 et seq . "Resumption of practice" means any calendar 

month during which respondent is practicing as a phannacist for at least forty ( 40) 

hours as a pharmacist as defined by Business and Professions Code section 4000 et 

seq. 

14. Violation of Probation 

If a respondent has not complied with any term or condition of probation, the board shall 

have continuing jurisdiction over respondent, and probation shall automatically be extended, until 

all terms and conditions have been satisfied or the board has taken other action as deemed 

appropriate to treat the failure to comply as a violation of probation, to terminate probation, and 

to impose the penalty that was stayed. 

If respondent violates probation in any respect, the board, after giving respondent notice 

and an opportunity to be hem·d, may revoke probation and carry out the disciplinary order that 

was stayed. Notice and opportunity to be heard are not required for those provisions stating that a 

violation thereof may lead to automatic termination of the stay and/or revocation of the license. If 

a petition to revoke probation or an accusation is filed against respondent during probation, the 

board shall have continuing jurisdiction and the period of probation shall be automatically 

extended until the petition to revoke probation or accusation is heard and decided. 

15. Completion of Probation 

Upon written notice by the board or its designee indicating successf-ul completion of 

probation, respondent's license will be fully restored. 

16. Remedial Education 

Within ninety (90) days of the effective date of this decision, respondent shalt submit to the 

board or its designee, for prior approval, an appropriate program of remedial education related to 
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Pharmacy law, pharmacy operations, and duties as a pharmacist-in-charge, The program of 

remedial education shall consist of at least ten (I 0) hours a year, for three (3) years at 

respondent's own expense, related to the pharmacy law, pharmacy operations, and Pharmacist In 

Charge, All remedial education shall be in addition to, and shall not be credited toward, 

continuing education (CE) courses used for license renewal purposes, 

Failure to timely submit or complete the approved remedial cdtwation shall be considered a 

violation of probation, The period of probation wfll be automatically extended until such 

remedial ed'!cation is successfully completed and written proof, in a form acceptable to the board, 

is provided to the board or its designee. 

Following the completion of each course, the board or its designee may require the 

respondent, at his own expense, to take an approved examination to test the respondent's 

knowledge of the course, If the respondent does not acWeve a passing score on the examination, 

this failure shall be considered a violation of probation, Any such examination failure shall 

require respondent to take another course approved by the board in the same subject area. 

17. Supervised Practice. 

During the period of probation, respondent shall practice only under the supervision of a 

licensed pharmacist not on probation with the board. Upon and after the effective date of this 

decision, respondent shall not' practice pharmacy and his license shall be automatically suspended 

until a supervisor is approved by the board or its designee. Respondent will have three (3) 

business days to subruit a supervisor for approval before suspension is imposed. The supervision 

shall be, as required by the board or its designee, either: 

Continuous- At least 75% of a work week 

Substantial - At least 50% of a work week 

Partial -At least 25% of a work week 

Daily Review- Supervisor's review of probationer's daily activities within 24 hours 

Within thirty (30) days of the effective date of this decision, respondent shall have his 

supervisor submit notification to the board in writing stating that the supervisor has read the 

decision in case munber 4860 and is familiar with the required level of supervision as determined 

10 

STIPULATED SETfLEMENT ( 4860) 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I 

I 
I 

t_

' 

by the board or its designee. It shall be the respondent's responsibility to enst1re that his 

employer(s), pharmacist-in-charge and/or supervisor(s) submit timely acknowledgement(s) to the 

board. Failure to cause the direct supervisor and the pharmacist-in-charge to submit timely 

acknowledgements to the board shall be considered a violation of probation. 

If respondent changes employment, it shall be the respondent's responsibility to ensure that 

his t;mployer(s), pharmacist-in-charge and/or stJpervisor(s) submit timely acknowledgement(s) to 

the board. Respondent shall have his new supervisor, within fifteen (15) days after employment 

commences, submit notification to the board in writing stating the direct supervisor and 

pharmacist-in-charge have read the decision in case number 4860 and is familiar with the levd of 

supervision as determined by the board. Respondent shall not practice pharmacy and his license 

shall be automatically suspended until the board or its designee approves a new supervisor. 

Failure to cause the direct supervisor and the pharmacist-in-charge to submit timely 

acknowledgements to the board shall be considered a violation of probation. 

Within ten (10) days of leaving employment, respondent shall notify the board in writing. 

During suspension, respondent shall not enter any pharmacy area or any portion of the 

licensed premises of a wholesaler, veterinary food-animal drug retailer or any other distributor of 

drugs which is licensed by the board, or any manufacturer, or where dangerous dl'Ugs and devices 

or controlled substances are maintained. Respondent shall not practice pharmacy nor do any act 

involving drug selection, selection of stock, manufacturing, compounding, dispensing or patient 

consultation; nor shall respondent manage, administer, or be a consultant to any licensee of the 

board, or have access to or control the ordering, manufacturing or dispensing of dangerous drugs 

and controlled .substances. Respondent shall not resume practice until notified by the board. 

During suspension, respondent shall not engage in any activity that requires the 

professional judgment of a pharmacist. Respondent shall not direct or control any aspect of the 

practice ofphrumacy. Respondent shall not perform the duties of a pharmacy technician or a 

designated representative for any entity licensed by the board. 

Subject to the above restrictions, respondent may co1itinue to own or hold an interest in any 

licensed premises in which he holds an interest at the time this decision becomes effective unless 
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otherwlse specified in this order. 

Failure to comply with thia suspension shall be coJJBidered a violation of probation. 

18. No Ownerlhlp of Ll~ensed Ji'relilim 

Respondent shall not own, have any legal or benefi~ial interest in, or serve as a manager, 

administrator, member, offiOel'1 d!recto~, truste¢, assooJate, or pet!!Jer of lillY business, flrm, 

part11ership, or corporation c~m:antly or hereinafter licensed by the board. Respondent shall sell 

or ttallsfet MY legal or be!Jeficiallnterest In any entity licensed by the. board within ninety (90) 

days :following the effective date ofthis decision and shall immediately thereafter provide written 

proofthereofto the board. Failure to timely divest !Illy legal or beudicilll iuterest(s) or provide 

documentation thereof shall be considered a violation of prob~i!on. 

19. Ethics Coune 

Within sixty (60) calendar days of the effective date ofthls decision, respondent shall enroll 

il1 a course in ethics, at responde11t' s e11:pense, approved in advance by the board or its designee. 

Failure to initiate the oomse dwin,g the first year of probation, and complete it within the second 

year of probation, is a violation ofprobation. 

Respondent shall submit a certificate of completion to the board or its designee within five 

days after oomp!etin,g the course. 

ACCEPTA,ti~ 

I have carefully read the above Stipulated Settlement and Disoiplinary Order ami have fu!ly 

discussed it with my attomey, Earll M. Pot!, Esq.. I undtll'stand the stipulation and the effect it 

will have on my PhaW!acist. I enter into this Stipulated Settlement and Discip!!nary Ord5r 

vo!uutarily, knowingly, a.ud Jntelligeotly, aud agree to be boUlld by the Decision and Order ofth~ 

Board of Pharmacy, 

DATED: I),;,) )Iff' 
I I " 
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I have read and fully discussed with Respondent John Rossi the tern1s and conditions and 

other matters contained in the above Stipulated Settlement and Disciplinary Order, I approve lts 

fonn and content. 

DATED: 

/ 

~~2--1//VJ/
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ENDORSEMENT 

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully 

submitted for consideration by the Board of Pharmacy. 
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Respectfully submitted, 

KAMALA D, HARRIS 
Attorney General of California 
MARC GREENBAUM 
Supervising Deputy Attorney General 

-,;:;?-~ ~-~-< 
~ORGAN MALEK . 
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Deputy Attorney General 
Attorneys for Complainant 
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KAMALA D. HARRIS 
Attorney General of California 
LJNDA K, SCHNEIDER 
Supervising Dep11ty Attorney .General 
DES)REE I. KELLOGG 
Deputy Attorney General 
State Bar No, 126461 

II 0 West "A" Street, Suite 1100 

San Diego, CA n I 0 I 

P.0, Box 85266 

San Diego, CA 92186-5266 

Telephone: (619) 645-2996 

Facsimile: (619) 645·2061 


Attomejwfor C~mp/qinant 

BEFORE THE 

BOARD. OF PHARMACY 


DEPARTMENT OF CON~UMER AFFAIRS 

STA'l'E OF CAqr9RN~A 


In the Matter of the Accusatioll Against: 

THOMAS MCGOWAN, 
DBA JTM INFUSION 
12225 World Trade Drive, Suite G 
~an Diego, CA 9~ 1~8 

Pharmacy Permit No. PHY 436&2 

and 

JOiiN ROSSI 
2858 Loker Ave East 
Carlsbad, CA 92010 

Pharmacist License No. RPH 33107 

Respondents. 

Case No. 4860 

ACCUSATION 

Complainant alleges: 


PARTIES 


1. Virginia Herold (Complainant) brings this Accasation solely In her official capacity 

as the Executive Officer of the Board of Pharmacy, Department of' Consumer Affairs. 

2, On or about October 20, 1998, the Board of Pharmacy issued Pharmacy Permit 

Number PHY 43622 to Thomas McGowan, doing business as JTM Infusion, Jo)Jn Rossi has 
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been the Pharmacist-in-Charge since October 20, 1998. The Pharmacy Permit was in full force 

and effect at all t.imes relevant to the charges brought herein and will expire on October I, 2013, 

unless renewed. 

3. On or about August 14, 1979, the Board of Pharmacy issued Pharmacist License 

Number RPH 33107 to John Rossi. The Pharmacist License was in full force and effect at ail 

times relevant to the charges brought herein and will expire on May 31, 2015, unless renewed. 

JURISDICTION 

4. This Accusation is brought before the Board of Pharmacy (Board), Department of 

Consumer Affairs, under the authority of the following laws. All section references are to the 

Business and Professions Code unless otherwise indicated. 

5, Section 4011 of the Code provides that the Board shall administer 11nd enforce both 

the Pharmacy Law [Bus. & Prof. Code, § 4000 et seq.] and the Unifonn Controlled Substances 

Act [Health & Safety Code, § 11000 et seq.]. 

6. Section 4300(a) of the Code provides that every license issued by the Board may be 

suspended or revoked, 

7. Section 4300. I ofthe Code states: 

The expiration, oalicellation, forfeiture, or suspension of a board-issued license 
by operation of law or by order or decision of the board or a court of law, the 
placement of a license on a retired status, or the vplijntary surrender of a license by a 
licensee shall not deprive the board of jul'lsdlction to commence or proceed with any 
invystigation of, or action or disqipiinary procqedjng against, the licensee or to render 
a decision suspending or revoking the license. 

8. Section 4307(a) of the Code states that: 

Any person who has been denied a license or whose license has been revoked 
or is under suspension, or who has fajled to renew his or her license while it was 
under suspension, or who has been a manager, admini~trator, owner me1nber, officer, 
director, associate, or p~rtner of any partnership, corporeytion, firm, or association 
whose applio~tion for a license has been qerl~q or revoked, is under suspension or 
has been placed on prop~tion, and while acting as t[]e manger, administrator, owner, 
member, officer, director, associate, or partner had knowledge or knowingly 
participated in any conoduct for which the lic~mse was dgni~d, revoked, suspended, or 
placed on probation, shall be prohibited from serving as a manger, administrator, 
owner, member, otllcer, director, associate, or partner of a licensee as follows: 

(I) Where a pl'Obationary license is issued or where an existing license is placed 
on probation, this prohibition shall remain In effect for a period not to exceed five 
years. 
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(2) Where the license is denied or revoked, the prohibition shall continue until 

the license is issued or reinstated. 


STATUTORY PlWVISIONS 

9. Section 4022 of the Code st&tes: 

Dangerous drug" or "dangerous device" means any drug or device unsafe for 

self-use In humans or animals, and includes the following: 


(a) Any drug that bears the legend: "Caution: federal law prohibits 

dispensing without prescription," "Rx only," or words of similar import. 


(b) Any device that bears the statement: "Caution: federal law restricts this 

device to sale by or on the order ofa ______.." ''Rx only," or words of similar Import, 

the blank to be tilled in with the designation of the practitioner licensed to use or 


,.
,.~ 
i
! 

L 
! 
I· 
I

~ 
' ~ 

I
~ 
I 

order use of the device. 

(o) Any other drug or device that by federal or state law can be lawfully 
dispensed only on prescription or furnished pursua11t to Section 4006. 

10. Section 4043 of the Code, in pertinent part, de·fines "wholesaler" to mean and include 

"a person who acts as a wholesale merchant, broker, jobber, customs broker, reve1·se distributor, 

agent, or a nonresident wholesaler, who sells for resale, or negotiates for distribution, or takes 

possession of, any drug or d<wice includ<;d in Section 4022." 

11. Section 4059.5(a) st&tes: 

Except as otherwise provided in this chapter, dangerous drugs or dangerous 

devices may only be ordered by an entity license<:l by the board and shall be delivered 

to the lice11sed premises al]d signee! for and received by a pharmacist. Where a 

licensee is permitted to operate through a designated representative, the designated 
representative shall sign for and receive the delive1-y. 

12. Section 4081 ofthe Code states: 

(a) All records of manufacture and of sale, acquisition, or disposition of 

dangerous drugs or dangerous devices shall be at all times during business hours 

open to insp~tion by authorized officers ofthe l11w, and shall be preserved for at 

least three years from the date of making. A cuJTent inventory shall be kept by 

every nuuJufacturer, wholesaler, pharmacy, veterinary food-animal drug retailer, 

physician, dentist, podiatrist, veterinarian, laboratory, clinic, hospital, institution, 

or esmblishment holding a currently valid and unrevoked certificate, license, 

permit, registration, or exemption under Division 2 (commencing with Section 

1200) of the Health and Safety Code or under Part 4 (commencing with Section 

16000) of Division 9 of the Welfare and Institutions Code who maintains a stock 

of dangerous drugs or dangerous devices. 
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(b) The owner, officer, artd partner of any pharmacy, wholesaler, or 
veterinary food-miimal drug retailer shall be jointly responsiple, with the 
pharmacist-in-charge o1· representative-in-charge, for maintaining the records and 
invetit6ty described in this section. 

13. Section 4105, subdivision (a) ofthe Code states: "All records or other documentation 

of the acquisition and disposition of dangerous drugs and dangerous devices by any entity 

licensed by the board sliall be retained on the licensed premises in a readily retrievable form" and 

section 4105, subdivision (c) of tHe Code states: "The records required by this section shall be 

retained on the licensed premises for a periQd of three yeats from the date of making." 

14. Section 411Q(a) of the Code states: 

.No person shall conduct a pharmacy in the State of California unless he or she 
has obtain!)!.! a license from the board. A llc~nse shijll be r~quired for each pharmacy
owned or operated by a specific person. A separate license shijll be required for each 
of the premises ofey11y person operating apharml)gy in more than o1w location. The 
license shall be renewlld annually. The bpanl ml.lY, by rp~ult~tlon, deterl1)ine the 
circumstances un.der which a license may be trl).llsferr~d. 

15. Secti<)n 41!3(c) of the Code states: 

(c) The pharmacist-In-charge shall be responsible for a pharmacy's compliance 
with all state 11nd federal laws an\l re!lulations pert~iririg to the practice of phprmacy. 

16. Section 4126.5(a), of the Code stl\tes: 

(a) A pharmacy may furnish dangerous drugs orily to the following: 

(1) A wholesaler owned or under oomn\on control by the wholesaler from 
wlioi\1 the dangerous dr11g was acquired. 

(2) The ph~rinaG<Jutioal manufacturer from wh9m the dungerous drug was 
acquired. 

(3) A licensed whoif;)saler acting as a reverse distributor. 

(4) Another pharmacy or wholesaler to alleviate a temporary shortage of a 
dangerous dl'l!g thijt could result in the denial of health care. A phannt\CY furnishing 
dange1·ous drugs pursuant to this p~ragrap\l may only mrnlso a quantity suffi9,ient to 
allov,iute the tempormy shortage. 

(5) A patient or to anothe1· pharmacy pursuant to a prescription or as otherwise 
authorized by law. 

(6) A health care provider that Is not a pharmacy but that is authorized to 
purchase dangerous drugs. 
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(7) To another pharmacy under common control. 

17. Section 4160 of the Code provides, in pertinent part, that a wholesaler license shall be 

required for a person or entity to act as a wholesaler, that every wholesaler shall be supervised or 

managed by a Designated Representative In Charge, and that the Designated Representative in 

Charge shall be responsible for the wholesaler's compliance with state and federal laws. 

18. Section 4169 ofthe Code states in pertinent pa1t: 

(a) A person or entity may not do any of the following: 

(I) Purchase, trade, sell, or transfer dangerous drugs or dangerous devices at 

wholesale with a person or entity that is not licensed with the board as a 

wholesaler or pharmacy. 


(S) Fail to maintain J'ecords of the acquisition or disposition of dangerous 

drugs or dangerous devices for at least three years. 


19. Section 430 I of the Code states in pmtinent part: 

The board shall take action <lg<linst <lny holder oh license who is guilty of 

unprofessional conduct or whose license has been procured by fraud or 

misrepresentation or Issued by mistake. Unprofessional conduct shall include, but 

is not limited to, any of the following: 


(g) Knowingly making or signing any certificate or other document that 

falsely represents the existence or nonexistence of a state of facts. 


(o) Violating or attempting to violate, directly or indirectly, or assisting in or 

abetting the violation of or conspiring to violate any pi'Ovision or term of this 

chapter or of the applicable federal and state laws and regulations governing 

pharmacy, including regulations established by the board or by any other state or 

federal regulatory agency. 


20. 	 Section 4312(b) of the Code states that: 

In the event that the license of a wholesaler, pharmacy, or veterinary food­

s 
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animal drug retailer is cancelled purs\lattt to Slibdlvislon (a) or revoked pursuant to 
Article 19 (commencing with Section 4300), or a wholesaler, pharmacy, or veterinary 
foqd-animal drug retal!er notifies the board of its intent to remain closed or to 
discontinue business, the licensee shall, within I 0 days t!wreafl;er, arrange for the 
transfer of~l.l danger<;>us drugs and control)eg substa~ces or s)angerous devices to 
anot~er licens~e authorized to possess ihe c!angerous drugs and controlled substances 
or (!angero\ls devices. The licensee transferring the dangerous drugs an<;! controlled 
su~stances or dangerous devices sh.all lmm~i~tely contlrm ln writing to the bpard 
that th~ transfer h.as taken place. 

21. Section 4328 ofthv Code states that: 

Except as otherwise provided in this chapter, any person who permits the 
compounding or disp~nsing ofprescriptipns, or tile fwnlshing ofdangerous drugs In 
his or )l~r pharmacy, e/{cept by a pharm!lcist, is gullty qf amisdemeanor. 

REGULATORY PROVlSIONS 

22. California Code of Regulations, title !6, sei,lti.on 1709.1 (a) states thM "[t]he 

pharlllacist-in-chaJ'ge of a phat•macy shall be employed at that location and shall have 

responsibility for the daily openition of the pharmacy." 

23. California Code of Regulations, title 16, section 1718 states in pertinent part that 

"Current Inventory' as used in Sections 4081 and 4332 of the Business and Professions Code 

shall be considered to include complete accountability for all dangerous dmgs handled by every 

licensee enumerated in Sections 4081 and 4332." 

24. California Code of Regulations, title 16, sectidn 1783, subdivisiqn (li) provides, in 

per\inerit part, th6l a Jrianufacturer or wholesaler sha!l not accept payment for, or allow the use of 

an entity's credit to establish an account for, ttie purchase of dangerous drugs or devices from any 

person other than the owner(s) or executive omcer(s) listed on the perrnit, oh a permit's account. 

COST R)WOVE:iW 

25. Section 125.3 of the Code provides, in perth1ertt part, that the Board may rt;quest the 

aqministtative law judge to direct a licentiate fouhd to have cbil\mitted a violation or violations of 

the licensing act to pay a sum not to exceed the reasonable costs oftlw investigation and 

enforcement of the case. 
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FACTUAL ALLEGATIONS 

26, Since October 20, 1998 and at all times referenced herein, Respondent John Rossi 

(Respondent Rossi) was the Phrumacist-in-Charge (PIC) of Respondent Thomas McGowan, 

doing Business as JTM Infusion (Respondent JTM Infusion). On January 7, 2011, Respondent 

Rossi completed, initialed and executed a self-assessment form representing Respondent JTM 

Infusion's compliance with federal and state pharmacy laws. In response to the question, 

"[d]angerous drugs and Dangerous devices are orily delivered to the licensed premise, and signed 

for and received by a pharmacist," Respondeht Rossi answered "N/A." In response to the 

question, "[t]he pharmacy has a PIC that is responsible for the daily operation ofthe pharmacy," 

Respondent Rossi answered "[y]es." In response to the question "[t]his pharmacy furnishes 

dangerous drugs in compliance with B&PC 4126.5 ... ,"Respondent Rossi answered "N/A." In 

response to the question, "[a]ll drug acquisition and disposition records (complete accountability) 

are maintained for at least three years ... ," Respondent Rossi answered "[y]es." 

27. Respondent Thomas McGowan, doing business as JTM Inlhsion (Respondent JTM 

Infusion) is the sante individual who owned McGowan Enterprises, doing business as McGowan 

Enterprises, Inc./Acute Care Pharmaceuticals (McGowan Enterprises), a person licensed as a 

wltoiesalct with the Board. 

28. In or about November 20 II, Respondent JTM Infusion moved its premises from 

Suite G to Suite Cat the same street address without notifying the Board. Its premises were 

located within Respondent McGowan Enterprises and were approximately the size of a closet. 

There was no separate ingress or egress to its premises. Respondent JTM Infusion had no 

pharmacy staff other than Respondent Rossi who was rarely present at Respondent1il\il~---l---~ 

Infusion's premises. Respondent Rossi, the PIC, did not possess a key to the premises of 

Respondent JTM Infusion. 

29. Dangerous drug orders were signed for and received by unlicensed warehouse 

workers, a licensed pharmacy technician, marketing staff or a designated representative fo1· 

McGowan Enterprises at McGowan Enterprises, without a pharmacist present to accept them. 

Respondent JTM Infusion was not open fbr business at least one day per week and the last time 
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Respondent JTM Infusion filled a patient specific prescription was prior to 2000. No inventory of 

drugs was held by Respondent JTM Infusion. 

30. McGowan Enterprises ordered dangerous drugs using Respondent JTM Infusion's 

Pharmacy License and re-sold the drugs "purchased" or furnished by Respondent JTM Infusion 

without Respondent Rossi's knowledge. McGowan Enterprises never paid Respondent JTM 

Infusion for the dangerous drugs that It "purchased" or obtained fi·om Respondent JTM Infusion. 

Respondents did not maintain the records of disposition for dangerous drugs "sold" or furnished 

to McGowan Enterprises. McGowan Enterprises maintained the pedigrees involved· in the drug 

transactions. 1 

31, Respondents allowed McGowan Enterprises to 1.1se accounts with their primary 

wholesalers to purchase dangerous drugs for McGowan Enterprises and then "sold" or furnished 

those drugs to McGowan Enterprises for at least three years, For example, McGowan Enterprises 

"purchased" or obtailied from Respondent JTM Infusion 2,408 dangerous drugs in 466 

transactions during the period from March 9, 2010 through September 20, 2012. 

FIRST CAUSE FOR DISCIPLINE 

(Failure to Keep Records of Disposition Open for In&pectlon and to Keep Current 

Inventory) 

32, Respondents are subject to disciplinary action under Code sections 4301(o), for 

violating Code section 4081(a) in that they failed to keep records ofthe disposition ofdangerous 

d1·ugs open for inspection or keep a current inventory as defined by Califoi'Oia Code of 

Regulations, title 16, section 1718 for the dangerous drugs it "sold" Ol' furnished to McGowan 

Enterprises from at least September 19, 2009 through September 20, 2012, as set forth in 

paragraphs 26 through 31, which are incorporated herein by reference. 

1 Pedigree documents record the distribution route a drug has traveled since it left the 
manufacturer. 
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SECOND CAU§E f<'OR DiSCIPLINE. . - ,_ 

(Failure to Retain Recol'ds ofi:Jangeroi•s Drugs on Licensed Pre•!llses) 

33, Respondents are subject to disciplinary action under Code section 4301(o), for 

violating Code sections 4105(a) and (c), in that Respondents failed to retain records for the 

dangerous drugs "sold" or filmished' to McGowan Enterprises from at !east September 19, 2009 

through September 20, 20 12 on its licensed pietnises, as set forth in paragraphs 26 through 31, 

which are incorporated hetein by ref~t·ence. 

Tlltkb CAUSE Fj:>R DtSCIPLI~E 

(Failure to Maintain Records ofDisptisition oi'D!Iitgerolls Drugs) 

34. Respondents are subject to disciplinary action undl'r Code section 4301 (o), for 

violating Code section 4169(a)(5), in that Respondents failed to maintain records for the 

dangerous drugs "sold" or furnished to McGowan Enterprises ftom at least September 19, 2009 

through September 20, 2012, as set forth in paragraphs 26 through 31, which are incorporated 

hetein by reference. 

FOURTii CAlfs!£ Jmk bisCll'LiNE 
.. ... ''" . ' 

(FIInctioniug as al) UIJiiCeiJSed Wbole.~alcrs) 

35. Respondents !We subject to disciplinary action undet' Code section 430l(o), for 

violating section 4160 of the Code, in that Respondents "sold" or furnished dangerous drugs to 

McGowan Enterprises and by so doing acted as an unlicensed wholesaler, !IS set forth in 

paragraphs 26 through 3l, which are incor~orated het'eh\ by referehcc. 

FIFTH CAUSE FOR DISCtPtiNE 
' -- ., ._ ' ••iJ\1,_ -.' .• 

(Selling D11ngerous Drugs Un«;;~r UMuth!lrized Conditions) 

36, Respondents 1\l'e subject to disciplinary action under Code section 4301 ( o ), for 

violating section 4126,5(a) ofthe Code, by"seiling" or furnishing dangerous drugs to McGowan 

Enterprises under unauthorized conditions, as set forth in paragraphs 26 through 31, which are 

incorporated herein by reference. 
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SIXTH CAUSE FOR DISCIPLINE 


(Unauthorized Use of Credit for Purchase of Drugs) 


37. Respondents are subject to disciplinary action under Code section 4301(o), for 

violating and/or attempting to violate,' directly or Indirectly, assisted in or abetted the violation of, 

or conspired to violate, the laws governing pharmacy, when Respondents solicited, encouraged, 

assisted in, abetted, or conspired toward, transactions violating California Code of Regulations, 

title 16, section 1783(d),. by allowing McGowan Enterprises to purchase dangerous drugs from 

Respondents' primary wholesalers on Respondent's accounts with those primary wholesalers, as 

set forth in paragraphs 26 through 31, which are incorporated herein by reference. 

SEVENTH CAUSE FOR DISCIPLINE 

(Failure to Obtain Separate License for More than One Location) 

38, Respondents are subject to disciplinary action under Code section 430l(o), for 

violating section 411 O(a) of the Code in that Respondents did not obtain a separate license for 

operating a pharmacy at Suite C as set forth in paragraphs 26 through 31, which are lncm·porated 

herein by reference. 

I!~JGHTH CAUSE FOR DISCIPLINE 


(Failure to l<'ilc Notice of Discontinuance of Business)· 


39. Respondents are subject to disciplinary action under Code section 4301 (o), for 

vioiating section 4312(b) ofthe Code in that Respondents failed to file a notice of discontinuance 

of business when they ceased daily opel'ations as set forth in paragraphs 26 through 31, which are 

incorporated herein by reference. 

NINTH CAUSE FOR DISCIPLiNE 

(Unauthorized Receipt of Dangerous Drugs) 

40. Respondents are subject to disciplinary action under Code section 4301(o), for 

violating section 4059.5(a) ofthe Code in that dangerous drugs were delivered to Respondents 

without being delivered to the licensed premises and signed for and received by a pharmacist as 

set forth in paragraphs 26 through 31, which are incorporated herein by reference, 
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TENTH CAUSE FOR DISCIPLINE 

(Failure to Supervise) 

41. Respondent Rossi is subject to disciplinary action under Code sections 430l(o), for 

violating section 4113(c) of the Code and California Code of Regulations, section 1709,l(a) when 

he failed to supervise or be responsible for JTM's sale or furnishing of dangerous drugs to 

McGowan Ente1·prises, as set forth in paragraphs 26 through 31, which are Incorporated herein by 

reference. 

ELEVENTH CAUSE FoR. niscii>Lii\m 
' '.. - . '' ' . '· -······ "'' ,•'' 

(i(nowingly Maldng o•· Sig11ing DQcumeoj Falsely &epresenting EJ:istence 

or Nonexistence of Facts) 

42. Respondents are subject to disciplinary action under Code section 430 I (g), for 

making or slgnhig a self-assessment form that falsely r~preseiited the existence or nonexistence of 

facts, as set forth in paragraphs ~6 through 31, wh]ch are irioorporQted h~rein by reference. 

'tWELFTH CAUSE FOR DISCiPLINE 


:{Permitting llurnishin~ ornangerons Drngs Withput Pharmacist) 


43, Respoh!,lehts are subject to disciplhiary &ctlon under Code section 430 I (o ), for 

violating Business and Professions Code section 432.8 when they permitted the furnishing of 

dangerous drugs in their pharmacy without a pharmacist, as set forth in paragraphs 26 through 31, 

which ai·e incorporated hei·ein by tefcrence. 

TJ:li~TE~f.rn-i ~AtJ_*~}~O~ P.~~c;IP~I!'@t 
(Unprofessional Conduct) 

44. Respondents are each and severally su~ject to discipline under section 4301 of the 

Code, in that the acts described in paragraphs 26 through 31 constitute unprofessiollal conduct. 

ohtER MAf'mns 
45. Pursuant to Code Section '1307, if <Jiscipli!le is imposed on Pharmacy Permit 

Number PHY 43622, issued to ThomliS McGowan, doing business as JTM Infusion, Thomas 

McGowan shall be prohibited from serving as a manager, administrator, owner, member, officer, 

director, associate, or partner of a licensee for five years if Pharmacy Permit Numb~r Pl-lY 
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43622 is placed on probation or until Pharmacy Permit Number PHY 43622 Is reinstated if it is 

revoked, 

46. Pursuant to Code section 4307, if discipline is imposed on Pharmacist License 

Number RPH 33107, issued to John Rossi, John Rossi shall be prohibited from serving as a 

manager, administrator, owner, member, officer, director, associate, or partner of a licensee for 

five years If Pharmacist License Number RPH 33107 is placed on probation or until Pharmacist 

License Number RPH 33107 is reinstated if it is revoked. 

PRAYER 

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged, 

and that following the hearing, the Board of Pharmacy issue a decision: 

1. Revoking or suspending Pharmacy Permit Number PHY 43622, issued to Thomas 

McGowan, doing business as JTM Infusion; 

2. Revoking or suspending Pharmacist Licel'lse Number 33107, issued to John Rossi; 

3. Prohibiting Thomas McGowan from serving as a manager, administrator, owner, 

men1ber, otlicer, director, associate, or partner ofa licensee for five years if Pharmacy Permit 

Number PHY 43622 is placed on probation or until Pharmacy Permit Nurilber PHY43622 is 

reinstated if Pharmacy Permit Number PHY 43622 issued to Thomas McGowan, doing business 

as JTM Infusion is revoked; 

4. Prohibiting John Rossi from serving as a manager, administrator, owner, member, 

officer, dh·ector, associate, or partner of a licensee for five years if Pharmacist License Number 

RPH 33107 is placed on probation ot until Pharmacist License Number RPI-1 33107 is reinstated 

if Pharmacist License Number RPH 33107 issued to John Rossi is revoked; 

5. Ordering Thomas McGowan, doing business as JTM Infhsion and John Rossi to pay 

the Board of Pharmacy the tcasonabie costs ofthe investigation and enforcement ofthis case, 

pursuant to Business and Professions Code section 125.3; 
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Taking such other and further action as deemed necessary and proper. 6. 
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