BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

DONNY JAMES WEINBERGER
5608 Tares Circle
Elk Grove, CA 95757

Intern Pharmacist Registration No. INT 26871

AND

Case No. 4599

In the Matter of the Statement of Issues Against: Case No. 4879

DONNY JAMES WEINBERGER

Applicant for Pharmacist License.

Respondent.

DECISION AND ORDER

The attached Stipulated Settlement and Disciplinary Order is hereby adopted by the

Board of Pharmacy, Department of Consumer Affairs, as its Decision in this matter,

This decision shall become effective on October 1, 2014,

1t is so ORDERED on September 24, 2014.

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFTAIRS

STATE OF CALIFORNIA

/q(.%m

By
STAN C. WEISSER
Board President
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KAMALA D. HARRIS :
Attorney General of California
JANICE K. LACHMAN
Supervising Deputy Attorney General
BRIAN S, TURNER
Deputy Attorney General
State Bar No. 108991
1300 I Street, Suite 125
P.O. Box 944235
Sacramento, CA 94244-2550
Telephone: (916) 445-0603
Facsimile: (916) 327-8643
E-mail: Brian, Turner@doj.ca.gov
Attorneys for Complainant

BEFORE THE ‘
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
- ."STATE OF CALIFORNIA .

In the Matter of the Accusation Apainst:

DONNY JAMES WEINBERGER
5608 Tares Circle
Elk Grove, CA 95757

Intern Pharmacist Registratmn No. INT
26871 _

AND

In the Matter of the Statement of Issues
Against: ' '

DONNY JAMES WEINBERGER

- Applicant for Pharmacist License.

Respondent,

Lase No. 4599

CONSOLIDATED STIPULATED
SETTLEMENT AND DISCIPLINARY
ORDER .

Case No. 4879

IT IS STIPULATED AND AGREED by and between the parties to the above-entitled

proceedings that the following matters are frue;

PARTIES

L Virginia Herold (Complainant) is the Executive Ofﬁcér of the Board of Pharmacy

(Board). She brought these actions solely in her official capacity and is represented in this matter

by Kamala D._ Harris, Attorney General of the State of California, by Brian S. Turner, Deputy

Attorney General.

STIPULATED SETTLEMENT (4599 & 4879)
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2. Respondent Donny James Weinberger (Reepondent) is represented by Attorney Paul
Chan whose address is: 2311 Capitol Avenue, Sacramento, CA 95816

3. On or about September 29, 2010, the Board issued Intern Pharmacist Registration
No. INT 26871 to Donny James Weinbefger (Respondent). The Intern Pharmacist Registration
was in full force and effect at all times relevant fo the eharges brought in Accusation No, 4599
and will expire on September 30, 2014, unless renewed.

4.  Onorabout May 23, 2013 Respondent submitted application for licenisure as a
phannaclst when eligible. The application was denied on or about June 19, 2013 and the demal
was subsequently updated denying the application pending investigation. Respondent timely
filed an appeal o‘f ﬂie'denial'.

| JURISDICTION

5. Accusation No. 4599 was filed .before the Board, Department of Consumer Affairs,
and is currently pending against Respondent. The Accusation and all other statutorily required
documents were properly served on Respondent on January 7, 2014. Respondent timely filed his
Notice of Defense contesting the Accusatlon '

6.  Statement of Issues No. 4879 was ﬁled'before the Board, Department of Consumer.
Affairs and is cu;ren;cly pending before the Board. The Statement of Issues and all other
statutorily required documents were served on Respondent on January 7, 2014. Respondent
submitted a Notice of Representation by Mr. Chan,

| 7. Acopy of Accusation No. 4599 is attached as Exhibit A and incorporated herein by
reference. A copy of the Statement of Issues No. 4879 is attached as Exhibit B and incorporated
herein by reference.

ADVISEMENT AND WAIVERS

8. Respondent has carefully read, and understands the charges and allege.tiens-in
Accusatien No. 4599 and Statement of Issues No. 4879. Respondent has also carefully read, and
understands the effects of this Stipulated Settlement and Disciplinary Order. '

9. Respondent is fully aware of his legal rights in this matter, including the right to a

hearmg on the charges and allegations in the Accusation and Statement of Issues; the right 0 be

2
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represented by counsel at his 0';>vn expense; the right to confront and cross-examine the witnesses
against him; the right to present évidence and to testify on his own behalf;, the right to the
issuance of subpoenas to compel the atiendance of witnesses and the production of documents;
the ri ght to reconsideration and court review of an adverse decision; and all other rights accorded. |
by the California Administrative Procedure Act and other applicable laws.

10. Respondent voluntarily, knowingly, and intélligently waives and gives up each and
every right set forth above. - | -

CULPABILITY

11.  Respondent admits the truth of each and every charge and allegatio_n in Accusation
No. 4599 and Statement of Issues No. 4879.

‘ 12.l Respondent agrees that his Intern Pharmacist Registration is subject to discipline and
Respondent further agrees aﬁy applicé.tion_ by'Responc'ient for licensure as a Pharmacist is éubject
to derﬁal. With this knowledge, Respondent agrees to be bound by the Board's probationary terms | -
as set forth in the Disciplinary Order , |
'~ CONTINGENCY

13, This stiptﬂation. shall be subject to approval by the Board. Respondent understands

- and agrees that counsel for Complainant and the Board staff may communicate directly with the

Board regarding this sﬁpulaﬁon and settlement, witilout notice to or participation by Respondent,
By signing the stipulation, Respdndent understands and agrees that he may not withdraﬁ his
agreement or seek to rescind the stipulation prior to the time the Board considers and acts upon it.
If the Board fails to adopt this stipulation as its Decision and Order, the Stipulated Settlement and
Disciplinary Order shall be of no force or effect, except for this paragraph, it shall be inadmissible
in any legaﬂ action between the parties, and the Board shall not be disqualified from further action
by haviﬁg considered this matter. | ‘

14, The parties understand and agree that facsimile 0f emailed copies of this Stipulated
Settlement and Disciplinary Order, including facsimile or emailed signatures thereto, shall have

the same force and effect as the originals.

11/
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15.  This Stipulated Settlement and Disciplinm‘yl Order is intended by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement. '
It supersedes any and all prior or contemporaneous agreements,.understandings, discussions,
negotiations, and conunitménts (written or oral). This Stipulated Settlement and Discipliha:ty
Order may not be altered, amended, modified, supplemented, or otherwise changed except by a
writing executed by an authorized representétive of each of the parf:ies.

16. In considerati;)n of the foregoing admissions and stipulations, the parties agree that
the Board may, without further notice or formal proceeding, issue and enter the following
Disciplinary Ordei‘: '

DISCIPLINARY ORDER ,
CITIS ORDER‘ED‘ that Intern Pharmacist Regiétration No. INT 26871 issued to Requndent

Donny J ames Weinberger is REVOKED. The re{focation is stayed and Respondent is placed on

_probation for five (5) years.' Upon successful completion of the Intern Registratio_n probation,

Respondent’s Intern Registration will be cancelled automatically. Upon Respondent’s satisfaction
of all probation terms and conditibns‘:eéuired for the Intern Pharmacist Registration and
satisfaction of all statutory and regulatory requirements and conditions for issuance of a license; a
phaﬁnacist license will be issued to Respondent. Respondent’s ﬁharmacist‘s license shall be
immediately revoked. The revocation will be stayed, and Respondent’s pharmacist’s license shali
be placed on probation for all remaining time of the' five years prqbation subject to the following
terms and conditions.

1. Susi)ensio-n :

As part of probation,lRespondent is suspended from the practice of pharmacy for ninety
-(90) days beéinning the effective date of this decision. Respondent shall be given credit for
suspension time already served in the Pharmacist in Recovery Program.

During suspension, Reépondent shall not enter any pharmacy area or any portion of the
licensed premises of a wholesaler, veterinary food-animal drug retailer or any. other distributor of
drugs which is Licensed by the Board, or any manufacturer, or where dangerous drugs and

devices or controlled substances are maintained. Respondent shall not practice pharmacy nor do
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any act involving drug selection, selection of stock, manufaehlring, compounding, dispensing or

patient consultation; nor shall Respondent manage, administer, or be a consultant to any Licensee
of the B‘oard, or have access to or confrol the ordering, manufacturing or dispensing of dangerous
drugs and devices or conirolled substances. | | |
Respondent shall not eﬁgage in any activity that requires the professional judgment of a
Pharmacist, Respondent shalil not direct or control any aspect of the practice of pharmacy.
Respondent shall not perform the duties of a iaharmacy technician or a designated representative
for any entity Licensed by the Boatd. |
Subject to the above restr ictions, Respondent may continue to own or hold an interest in
any licensed premises in which he holds an interest at the time this decision becomes effective
unless otherwise specified in this order. |
Failure to comply with this suspension'shall be considered a violation of probation.
2. Obey All Laws ' 7
Respondent shall obey all state.and federal laws and regula_tions..
Respondent shall report any of the following occurrences to the Board, in wﬁting, within
seventy-two (72) hours of such occurrence: |
a an arrest or issuance of a criminal complmnt for violation of any prov1s1on of the
" Pharmacy Law, state and federal food and drug laws, or state and federal controlled
- substances laws
b. a i)lea of guilty ornolo contendre in any state or federal criminal proceeding to any
criminal complaint, information or indictment '
¢.  aconviction of any crime
d. diseip_line, citation, or other administrative action filed by any state or federal agency
which involves Respoede'nt’s Pharmacist’s Intern or should he pass the Pharmacist’s
test, Respo‘ndent’e Pharmacist License or which is related to the practice of pharmacy
or the manufacturing, obtaining, handling, distributing, billing, or charging for any
drug, device or control]ed substance

Failure to timely report such ocourrence shall be conmdered a violation of probation.

5
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3.  Report to the Board

Respondent shall report to the Board ciuarterly, on & schedule as directed bsr the Board or its

designee. The report shall bé made either in person or in writing, as directed. Among other
requirements, Respondent shall state in each report under penalty of perjury whether fhere has
been compliance with all the terms and conditions of probation. Failure to submit timely reports
in a form as directed shall be considered a violation of proba‘oon Any period(s) of delinquency
in submlssmn of reports as directed may be added to the total penod of probation. Moreover, if

the final probation report is not made as directed; probation shall be automatically extended until

‘such time as the final report is made and accepted by the Board.

4.  Interview with the Board

Upon receipt of reasonable prior notice, Respondent shall appear in person for interviews
with the Board or its dos_ignee, at such intervals and looat_ions as are determined by the Board or
its dcsignee. Failure to.appoor for any scheduled interview without prior notification to Boord
staff, or failuro to appear for two @)or ﬁore soheduled interviews with the Board or its designee
during the period of probation, shall be considerod a violation of probation.

s, Cooperate with Board Staiff o

Respondent shall cooperate with the Board's inspection program and with the Board's
monitoring and investigation of Respondent's compliance with the terms and conditions of his
probation, -Féilure to cooperate sholl be considered a violation of probation.

6.  Continuing Education | |

Respondent shall provide evidence of efforts to maintain skill and knowledge asa

Pharmacist as directed by the Board or iis demgnee

7. Notice to Employers

During the period of probation, Respondent shall notify all present and prospective
employers of the decision in case number 4300 and the terms, conditions and restrictions imposed
on Rosponolent by the decision, as follows:

Within thirty (30) days of the effective date of this decision, and within fifteen (15) days of

Resgpondent undertaldng»any’new employment, Respondent shall cause his direct supervisor,
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i| Pharmacist-in-charge (including each new Pharmacist-in-charge employed during Respondent’s

tenure of employment) and owner to report to the Board in writing acknowledging that the listed
individual(s) has/have read the decision in case number 4300, and terms and conditions imposed
thereby. It shall be Respondent’s responsibility to ensure that his employer(s) and/or
supervisor(s) submit timely acknowledgment(s) to the Board.

If Respondent works for or is employed by or through a pharmacy employment service,
Respondent must notify his direct supervisor, Pharmacist-in-charge, and owner at every entity
Licensed by the Board of the terms and conditions of the d@ciéion in case number 4300 in
advance of the Respondent commencing work at each Licensed entity. A record of this

notification must be provided to the Board upon request.

Furthermore, within thirty (30) days of the effective date of this decision, and within fificen { .

(15) days of Respondent undertaking any new -empioyment by or through a pharmacy
employment service, Respondent shall cause his direct supervisor with the pharmaby employmen{
service to report to the Board in writing acknowledging that he has read the decision in case
number 4599 and the terms and coﬁditions imposed thereby. It shall be Respondent’s
responsibility to ensure that his employer(s) and/or supervisor(s) submit timely
acknowledgment(s) to the Board, |
Failure to timely notify present or prospective employer(s) or to cause that/those
employer(s) to submit timely acknowledgments to the Board shall be considered a \}iolation of
probation. ‘
| "Employment" within the meaning of this provision shall include any full-time,
part-time, temporary, r_'elief or pharmacy management service as & Pharmacist or any
posiﬁon for which a PhannacistcLicense is a requirement or criterion for employment,
whether the Respondent is an employee, independerit contractor or volunt_eer. .
/11 |
171
g
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. 8. No Supervision of Interns, Serving as Pharmacist-in-Charge (PIC),

Serving as Designatgd Representative-in-Charge, or Serving as a Consultant,

During the period of probation, Respondent shall not supervise any Intern Pharmacist, be
the thmacist—imchargé or designated representative-in-charge of any entity licensed by the
Board nor serve as a consultant unless otherwise specified in this order.. Assumption of any such
unauthorizéd supervision responsibilities shall be considered a violation of probation.

9. Reimburiement of Board Costs |

As a condition precedent to successful completion of probation, Respondent shall pay to the
Board its costs of investigation and prosecution in the amount of $4,326.00. Respondent shall
make sa1d payments as follows: . |

There shall be no deviation from this schedule absent prior written approval by the Board or
its designee. Failure to pay costs by the deadline(s) as directed shall be considered a violation of
probation. | |

The filing of bankruptcy by Respondent shall not relieve Respondent of his responsibility to
reimburse the Board its costs of mvestlgatlon and prosecution,

8.  Probation Monitoring Costs

. Respondent shall pay any costs associated with probation monitoring as deteﬁninéd by the
Board each and every year of ﬁrobation. Such costs shall be paﬂrable to the Board on a schedule ‘
as directed by the Board or its designee, Failure to pay such costs By the deadline(s) as directed
shall be considered a violation of probation, |

9. Status of Pharmaéist Intern Registration

Respondent shall, at éll times while on probation as ﬁ registered Pharmacist Intern, maintain
an aotive, currenf Pharmacist Intern Registration with the Board, indluding any period during
which suspension or probation is tolled. Failure to maintain an active, current Registration shall
be considered a violation of probation. _

If Respondent's Pharmacist Intern Registration expires oris cancelled by operation of law

or otherwise at any time during the period of probation, including any extensions thereof due to

STIPULATED SETTLEMENT (4599 & 4879
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tolling or otherwise, upon renewal or reapplication Respondent's Intern Registration shall be.

subjedt to all terms and conditions of this probation not previously satisfied.

10. Status of Pharmacist License |

Respondent shall, at all times while on probation as a Pharmacist, maintain an active,
current Pharmacist License with the Board, including any period during which suspension or
probation is tolled, Failure to maintain an active, ourrent License shall be considered a violation
of probation.

If Respondent's Pharmacist License expires or'is cancelled by operation of law or otherwise
at any time during the period of probation, inchuding any extensions thereof due to toliing or
otherwise, upon renewal or regpplication Respondent's License shall be sﬁbj ect 1o all tefms and
conditions of this probation not previouslyr satisfied

.11, Pharmacist Intern Registration Surrender While on Pr;)bﬁtibn/Suspension ‘

- Following the effective date of this decision, should Respondeﬁt cease practice due to
retirement or health, or be otherwise unable to satisfy t_he terms and conditions of probation,
Respondent may tender his Registration fo the Board for surrender. The Board or its designee
shall have the discretion whether to grant the request for surrender or take any other action it
deems 'appropriate and reasonable. Upon formal acceptance of the surrender of the Registration,
Respondent will no longer be subject to the ferms and conditions of probaﬁoh. This surrender
constitutes a record of discipline and shall become a part of the Respoxident’s License history
with the Board. |

Upon acéeptance of the surr.ender, Respondent shall relinquish his pocket and wall Intern
Registration to the Board within ten (10) days of notification by the Board that the surrender is
accepted. Rcspondeht may not reapﬁly for any intern registration from the Board for three (3)
years from the effective date of the suzrender. . Respondent shall meet all requirements applicable
to the intern.registration sought as of the date the application fo1; that intern regisiratipn is
submitted to the Board, including any outstanding costs.

12.  Pharmacist License Surrender While on Probation/Suspension

Following the effective date of this decision, should Respondent cease practice due to

9
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retirement or health, or be otherwise unable to satisfy the terms and conditions of probation,

Respondent may tender his License to the Board for surrender. The Board or its designee shall
have the discretion whether to grant the request for surrender or take any other action it deems
appropriate and reasonable. Upon formal acceptance of the surrender of the License, Respondent
will no longer be subject to the terms and conditions of probation. This surrender constitutes a
record of discipline and shall become a part of the Respondent’s License history with the Board.

" Upon acceptance of the surrender, Reépondcnt shall'relinquish his pocket and wall license
to the Board within ten (10) days of notification by the Board that the surrender is accepted.
Respondent may not reapply for any license from the Board for three (3) years from the effective
date of the surrender. Respondent shall meet all requiremients applicable to the pharmacist license

sought as of the date the application for that license is submiited to the Board, including any

outstanding costs.

13. Notification of a Change in Namie, Residence Address, Mailing Address or
Employment o g

| Respondent shall notify the Board in Wfiting. within ten (1 0) days of any change of

employment. Said notification shall include the reasons for leaving, the address of the new |
eﬁlployer, the name of the supervisor and owner, and the work schedule if known. Respc‘mdent
shall further nétify the Board in writing within ten (lb)_days of a change in name, residence
address, mailing address,'orr‘ phone number. | |

Failure to timely notify the Board of any change in employer(s), name(s), address(es), or
phone number(s) shall be considered a violation of probation. |

14.  Tolling of Probation Whﬂe Registefed Pharmacist Intern

" Except during periods of suspensipn, Respondent shall, at all times while on pharmacist

intern probation, be einployéd as a registered pharmacist intern in California f(l)r a minimum of
forty (40) hours per calendar month, Any month during which this minfmum is not met shall toll
the period of probation, i.e., the peridd of proba‘;ion shall be extended by one month for each
month during which this minimum is not met. During any such period of t'olling of probation,

Respondent must nonetheless comply with all terms ahd conditions of probation.

10
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Should Respondent, tegardless of residency, for any reason (including vacation).cease
practicing as a pharmacist intern for a minimum of forty (40) hours per calendar month in
California, Respondent must notify the Board in writing within ten (10) days of the cessation of
practice, and must further notify tiae Board in writing within ten (10) days of the resumption of
practice. Any failure to provide such notiﬁca;gion(s) shall be considered a violation of probation.

It is a violation of probation for Respondent's probation to remain tolled pursuant to the

provisions of this condition for a total period, counting consecutive and non-consecutive months,

exceeding thirty-six (3 6)' months, | _
‘;Ccssation of préctice" means any calendar i’nonth during which Respoﬁdent is
not practicing as 4 Pharmacist Intern for at least forty (40) hours, as deﬁned by |
Business and Professions Code section 4000 et seq. "Resumption of practice” means
any calendar month during which Respondent is p_raéticing asa pharmacist intern for
at least forty (40) hours as; a pharmacist ihtern as defined by Business and Professions

Code section 4000 et seq.

Respondent is required to practice as a pharmacist intern in a licensed pharmacy setting that

dispenses medication for a minimum of one year prior to the completion of probation. After the

first year of probation, the Board or its designee may consider a modification of this requirement.

| If Respondent fails to comply with tlus requirement or a subsequent modification thereto, such

failure shall be considered a violation of probation.
15, Tolling of Probation While a Pharmacist
~ Except during periods of suspension, Respondent shall, at all times while on pharmacist

probation, be employed as a pharmacist in California for a miniﬁm of forty (40) hours per
calendar month. Any month during which this minimum is not met shaﬂ toll the period of
probation, 1.e., the period of probation shall be extended by one month for each month during
which this minimum is not ﬁet. During any such period of tolling of probation, Respondent musf
nonetheless cpmply with all terms and conditions of probation.

" Should Respondent, regardiess of residency, for any reason (inclﬁding vacation) cease

practicing as a pharmacist for 2 minimum of forty (40} hours per calendar month in California,

11
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Respondent must notify the.Board in writing within ten (10) days of the cessation of practice, and . .

| must further notify the Board in writing within ten (10) days of the resumption of practice. Any

failure to provide such notiﬁ(:ation(s) shell be.consi'dered a violation of probation.

It is a violation of probation for Respondent's probation to remain tolled pursuant to the
provisions of this condition for a total period, counting consecutive and non-consecutive months,
exceeding thirty-six (36) months.

"Cessation of practice” means any calendar month during which Respondent is not

pracﬁcing asa pha;[macis_t for at least forty (40) hours, as defined by Business and Professions

‘Code section 4000 et seq. "Resumption of practice" means any calendar month during which -

| Respondent is practicing as a pharmacist for at least forty (40) hours as a pharmacist as defined

by Business and Professions Code section 4000 et seq.

Respondent is requireﬂ to practice as a pharmacist intern in a licensed pharmacy setting that
dispenses medication for a minimum of one year ptior to the completion of probation. After the
first year of probation, the Board or its designee may consider a modification of this requirement.
If Respondent fails to comply with this fequirement or a sﬁbscquent modification thereto, such
failure shall be conside_red a violation of probation.

16. Viola_tion of Probation

If a Respondent has not complied with any term or condition of probation, the Board shall -

have continuing jurisdiction over Respondent, and probation shail aufoma_tically be eﬁtendéd,
until all terms and conditions hé.ve been satisfied or the Board has taken other action as deemed
appropriate to treat the failure to comply as 2 violation of probation, to terminate probation, and
to impose the penalty that was stayed.

If Respondent violates probétion in-any respect, the Board, after giving Respondent notice

and an opportunity to be‘heard, may revoke probation and -Qarry out the disciplinary order that

was stayed. Notice and opportunity to be heard are not required for those provisions stating that a|

violation thereof may lead to automatic termination of the stay and/or revecation of the License.

I a petition to revoke probation or an accusation is filed against Respondent during probation, the

12
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~Board shall have continuing jurisdiction.and the period of probation shall be automatically .

extended until the petition to revoke probation or accusation is heard and decided.
17. Cbmp]etion of i’robation
| Upon written ﬁotice by the Board or its designee indicating successful completion of
pharmacist license intern ana pbarmacist probation, Respondent’s pharmacist licensure will be
fully restored.

18. Pharmacists Recovery Program (PRP) _

Within thirty (30) dayé of the effective date of this decision, Respondent shall contact the
Pharmacists Recovery Program (PRP) for evaluation, and shall immediately thereafter enroll.
Respondent must successfully participate in, and complete the treatment contract and any
subsequent addendums_as recommended and provided by the PRP and as approved by the Board
or its designee. The costs for PRi’ participation shall be borne by the ReSpondent;

If Respondent is currently enrolled in the PRP, the participation is now mandatory and as of
the effective date of this decision is no longer considered a self-referral under Business and
Professions Code section 4362(0)(2\). Reépondent shall successfully participate in and completel
his current contract and any subsequent addendums with the PRP.

Failure to timely contact or enroll in the PRP, or successfully participate in and complete
the treaﬁnent contract and/qr any addendums, shall be considered a violation of probation.

Probation shéll be automatically extended until Respondent successfully completes the
PRP. Any person terminated from the PRP program shall be autqmatically suspended byl the
Board, Respondent may not resume the practice of pharmacy until n_otiﬂed by the Board in
writing, | . '

Any confirmed positive test for alcohol or for any drug not lawfully prescribed by a
licensed practitioner as part of a documented medical treatment shall result in the automatic
suspension of practice by Respondent and shall be considered a violation of probation.
Respondent rﬁay not resume the practice of pharmacy until notified by the Board in writing,

During suspension, Respondent shall not enter any pharmacy area or any portion of the

licensed premises of a wholesaler, veterinary food-animal drug retailer or any other distributor of

13
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drugs which is Licensed by the Board, or any manufacturer, or where dangerous drugs and .
dévices or controlled substances are maintained. Respondent shall not practicé pharmacy nor do
any act involving drug selection, selection of stock, manufacturing, compounding, dispensing or
patient consultation; nor shall Regpondent manage, administer, or be a consultant to aﬁy licensee
of the Boa:fd, or have accéss to or control the ordering, manufacturing or dispensing of dangerous
drugs and controlled substances. Respondent shall not resume practice until notified by the
Board. | . |

During suspension, Respondent shall not engage in any activity that requires the
professional judgment of a pharmaclst 1111:61‘1‘1 and/or pharmacist. Respondent shall not ditect or
control any aspect of the practice of pharmacy. ReSpondent shall not perform the duties of a
pharmacy technician or a demgnated representatlve for any entlty licensed by the Board.

Subject to the above restrictions, Respondent may continue to own or hold an interest in
any licensed prermses in Whmh he holds an interest at the time this decision becomes effective
unless otherwise spemﬁed in this order.

Failure to comply with this suspension shall be considered a violation of probation.

Respondent shall pay administrative fees as invoiced by the PRP or its designee. Fees not
timely paid to the PRP shall constitute a violation for probation. The Board will collect unpaid
administraﬁvelfees as part of the annual probation monitoring costs if not submitted to the PRP.-

Respondent shall work in a pharmacy setting with access to controlled substances for
six (6) consecutive months before sﬁccéssfully completing _pfob‘ation. If Respondent fails to do
s0, probation shall be automatically extended until this condition has been met. Failure to satisfy
this condition within six (6) months beyohd_ the original date of expiration of the term of
probation shall be considered a violation of probation. |

. 19. Random Drug Screening

Respondent, at his own expense, shall participate in random testing, including but not

_limited'to bi'ological fluid testing (urine, blood), breathalyzer, hair follicle testing, or other drug

screening program as directed by the Board or its designee. Respondent may be required to

participate in testing for the entire probation period and the frequencjf of testing will be
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determined by the Board or its designee. Atall times, Respondent shall fully cooperate with the |

Board or its designee, and shall, when diredted, submit to such tests and samples for the detection
of alcohol, narcotics, hypnotics, dangerous drugs or other controlled substances as the Board or
its designee may direct. Failure fo timely submit to testing as directed shall be considered a
violation of probation. Upon request of the Board or its designee, Respondent shall provide
documentation from a licensed practitioner that the prescription for a detected drug was
legitimately issued and is a necessary part of the treatment of the Respondent. Failure to timely
provide such documentation shall be considered a violation of probation. Any confirmed positive
test for alcohol or for any drug not lawfully prescribed byl é licensed practitioner as part of a
&ocumented medical treatment shall be considered a violation of probation and shall résult in the
automatic suspension of practice of pharmacy by Respondent. Respondent may not resume the
pfactice of pharmacy until notified by the Board in ,.Writing. ' |

' .Du:ring suspension, Respondent shall not enter any pharmacy area or any portion of the

li.ceﬂsed premises of a wholesaler, veterinary food-animal dmg retailer or any other distributor of

.drugs which is Licensed by the Boaxd, 6;’ any manufacturer, or where dangerous drugs and

devices or controlled substances are maintained. Reépondent shall not practice pharmacy nor do

any act involving drug selection, selection of stock, manufacturing, compounding, dispensing or

patient consultation; nor shall Respondent manage, administer, or be a consultant to any Licensee |

of the Board, or have access to or control the ordering, manufacturing or dispensing of dangerous
drugs and controlled substances. Respondent shall not resume practice until nbﬁﬁed by the
Board. |

' During éuspensiori, Respondent shall not engage in any activity that requires the -

professional judgment of a Pharmacist. Respondent shall not direct or control any aspect of the

practice of pharmacy. Respbndent shall not perform the duties of a pharmacy technician or a

designated repreéentative for any entity Licensed by the Board,
Subject to the above restrictions, Respondent may continue to own or hold an interest in
any licensed premises in which he holds an interest at the time this decision becomes effective

unless otherwise specified in this order.
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Failure to comply with this suspension shall be considered a Violatiqn of probafipn.
20.  Abstain from Drugs and Alcohol Use |

Respondent shall completely abstain from the poséession ot use of alcohol, controlled

lawfully prescribed by a licensed practitioner as part of a doc{lme'nted medical treatment. Upon
request of the Board or its désigﬁee, Respondent shall provide documentation from the licensed
practitioner that the prescription for the drug was legitimately issued and is a necessary part of the
treatment of the Respondent, Failure to timely provide such documentation shall be considered a
violation of prb.bation.‘ | | | |

Respondent shall ensure that he is not in the same physical location as individuals who are
using illicit substances even if Respondent is not personally ingesting the drugs. Any possession
or use of alcohol, controlled substances, or their associ.ate,d bmaphernalia not supported by the’
documentation timety provided, and/or any physical proximity to persons using illicit substances,
shall be considered a violation of probation. ’

2L Prescription Coordination ahd’Mohitoring of Prescription Use

Within thirty (30) days of the éffective date of this decision, Respondent shall submit to the
Board, for its prior approval, the name and qualifications of a éingle physician, nurse practitioner,
physician assistant, or psychiatrist' of Respondent's choice, who shall be aware of the _
Resﬁondent"s history with lthe.use of contfolled substances an_d/of dangerous drugs and who wili'
coordinate and monitor any prescriptions for Resi)ondcnt for dangérous drugs, controlled
substancés or mood-altering drugs. The approved practitioner shall be provided with a copy of
the Board’s Accusation and decision. A record of this notification must be provided to the Board
upon request. Respondent shall sign a release authorizing the prac;citioner to communicate with
the Board about Respondent’s treatment(s). The coordinating physician, nurse practitioner,
physician assistant, or psychiatrist shall report to the Board on équarferly basis for the duration of
probation regarding Respondent's cémplianoe with this condition. If any substancc§ considered
addictive have been pres;ribed, the report shall identify a program for the time limited use of any

such substances. The Board may require that the single coordinating physician, nurse
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- practitioner, physician assistant or psychiatrist be a specialist in addictive medicine, ot.consulta ~|.. ...°

specialist in addictive medicine, Should Respondent, fqr any reason, cease supervision by the
approved practitioner, Respondent shall notify the Board immediately and, within thirty (30) days
of ceasing treatment, submit the name of a replacement physician, nurse practitioner, physician
assistant, or psychiatrist of Respondent’s choice to the Board or its designee for its prior approval,
Failure to timely submit the selected practitioner or replacement practitioner to the Board for N
approval, of to ensure the required reporting thereby on the quarterly reports, shall be considered
a violation of probation, |

If at any time an approve;d practitioner determines that Respondent is unable to practice
safely or independently as a Pharmacist, the practitioner shall notify the Board immediately by
telephone and follow up by written letter within three (3) w‘orkingrdays. Upon notification from
the Board or its designee of this determination, RGSpbndent shall be automatically suspended and
shall not resume practice until notified by the Board that practice may be resumed.

During suspernsion, Respondent shall not enter anyl* ﬁharmacy area or any. portion of the
licensed premises of a wholesaler, veterinary food-animal drug retailer or any other distributor of
drugs which is Licensed by the Board, or any manufacturer, or Whére dangerous drugé and
dévices or controlled substances are maintained. Requndent éhall not practice pharmacy nor do
any act involving drug selection, selection of stock, manufﬁcmiﬁg, .compoun'ding, dispénsing or
patient consultation; nor shall Respondent manage, admihister, or-be a consultant to any Licensee
of the Board, or have access to or control the ordering, manufacturing or dispensing of dangerous
drugs and controlled substances. Responden{ shall not resume practice until notified by the
Board. |

~ During suspension, Respondent shall not engage in any activity that requires the

professional judgment of a pharmacist. Respondent shall not direct or control any aspect of the

practice of pharmacy. Respondent shall not perform the duties of a pharmacy technician or a
designated representative. for any entity Licensed by the Board.
Subject to the above restrictions, Respondent may continue to own or hold an interest in

any licensed premises in which he holds an interest at the time this decision becomes effective

17
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unless otherwise specified in.this order.. ...

Failure to bomply With this suspension shall be considered a violation of probation.

22, Community Services Program |

Within sixty (60) days of the effectivé date of this decision, Respondent shall submit to the
Board or its d;ﬂsignee, for prior apprbval, a community service program in which Respondent
shall provide free health-care related services on a regular basis to a community or charitable
facility or agency for at least sixty-four (64) hours to .be completed within the first eighteen

months of probation. Within thirty (30) days of Board approval thereof; Respondent shall submit

‘documentation to the Board demonstrating commencement of the community service program. A

record éf this notification must be provided to the Board upon request. Respondent shall report
on progress with the community setvice program in the quarterly reports, Failure to timely
submit, commence, or comﬁly with the program shall be cohsidered a violation of probation.
23. Superv-ised Practice |
During the period.of probation, Respondent shall practice only undejf the supervision of a
licensed pharmacist not on probation with the B.oard. Upon and after the effective date of this
decision, Respondent shall not practice pharmacy and his pharmacist intern registration or
pharmacist licensé, whichever is in effect at thé fime, shall bé automatically suspended until a
supervisor is appr_oved by the ‘Boai*d' or its designee. The supervisidn ,sha'll be, as required by the |
Board or its designee, either: ‘
Continuous — At least 75% of a work week
‘Substantial - At least 50% of a work week
Partial - At least 25% of a work week
Daily Review - Supervisor's review of probationer's daily activities within 24 hours
Within thirty (30) days of the effective date of this decision, Respondent shall have his

supervisor submit notification to the Board in writing stating that the supervisor has read the

| decision in case number 4300 and is familiar with the required level of supervi:sionr as defermined

by the Board or its designee, It shall be the Respondent’s respoﬁsibility 1o ensure that his

“employer(s), Pharmacist-in-charge and/or supervisor(s) submit timely acknowledgement(s) to the |
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Board. Failure to cause the direct supervisor and the Pharmacist-in-charge to. submit timely
acknowledgements to the Board shall be considered a violation of probation.

If Respondent changes employment, it shall be the Respondent’s responsxblhty to ensure
that his employer(s), Pharmacist-in-charge and/or supervisor(s) submit timely

acknowledgement(s) to the Board. Respondent shall have his new supervisor, within fifteen (15)

_days after employment commences, submit notification to the Board in writing stating the ditect

supervisor and Pharmacist-in-charge have read the decision in case number 4300 and is familiar
with tﬂe le\-rel of supervision as detennipsd by the Board. Respondent sﬁall not practice
pharmacy and his License shall be autométicaﬂy suspended until the Board or its designee
approves a new supervisor, Failure to cause the direct supervisor and the Pharmacist-in-charge to
submit timely acknowledgements to the Board shall be considered a violation of probation,

Within ten (10) days of leaving employment, Respbndent shall notify the Board ir} writing.

During suspensioh, Respondent shall not enter any phafma,cy area or any portion of the
licensed premisés of a_wholesaler; veterinary food—ahimal drug retailer or any other distributor of
drugs whiéh is Licensed by the Board, or any manufécturef, or \;vhere dangerous drugs and |
devices or controlled substances are maintained, Respondent shall not practice pharmacy nor do |
any éct involving drug seleé.tion, selecﬁoh of stock, manufactﬁring, compounding, dispensing or
patient -clonsul‘gation; nor shall Respondent manage, administer, or be a consultﬁnt to any Licensee
of the Board, or have access 10 or control the brdering, manufacturing or dispensing of dangerous
drugs and controlled substances. Respdndent shall not resume practice until notified by the
Board,

During suspension, Resp ondent shall not engage in any activity that requires the
professional judgment of a Pharmacist. Respondent shall not direct or control any aspect of the
practice of pharmacy. Respondent shall not perform the duties of a pharmacy technician or a
designated representative for any entity Licensed by the Board. |

Subject to the above restrictioné, Respbndent may continue to own or hold an interest in
any licensed premises in which he holds an interest at the time this decision becomes effective

unless otherwise specified in this order.
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. Failure to comply with this suspension shall be considered a viclation of probation.
24.  No Ownership of Licensed Premises

Respondent shall not own, have any legal or beneficial interest in, or serve as a manager,

‘administrator, member, officer, director, trustee, agsociate, or partner of any business, firm,

partnership, or corporation currently or hereinafter Licensed by the Board. | Respondent shall sell

or transfer any legal or beneficial interest in any entity Licensed by the Board within ninety (90) |

days following the effective date of this decision and shall iminedié.tcly thereafter provide written
proof thereof to the Board. Failure to timely divest any legal or beneficial interest(s) or provide
documentation thereof shall be considered a 'violation of probation.

Respondent shall not acquire any new ownership, legal or beneficial interest nor serve as a
manager, 'adﬁinistrator, member, officer, directof, ﬁustee, associate, or partner of any additional
business, firm, partnership, or corporation licensed by the Board. If Respondent currently owns
or has any Jegal or beneficial interest in, or serves as a manager, administrator, member, officer, -

directos, trustee, associate, or partner of any business, firm, partnership, or corporation currently

or hereinafter Licensed by the Board, Respondent may continue to serve in such capacity or hold

that interest, but only.to the extent of that position or interest as of the effective date of this
decision. Violation of this restriction shall be cpnsidéred a violation of probation. |

25, | Tolfing of Suspension

During the period of suspension, Respondent shail not leave California for any period
exceeding ten (10) days, regardliess of purpose (including vacaﬁon). Any such absence in excess
of thé (10) days dﬁring suspension shall be considered a violation of probation. Moreover, any
absence from California during the period of suspension exceeding ten (10) days shall toll the
suspension, i.e., the suspension shéll be exiended by one day for each day méer ten (10) days |
Respondent is absent from California. During any such period of tolling of suspension,
Respondent must nonetheless comply with all terms and conditions of probation.

Respondent must notify the Board in writing within ten (10) days of departure, and must
further notify the Board in writing within ten (10) days of return. The failure to provide such

notification(s) shall constitute a violation of probation. Upon such departure and return,
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-R_espondeht shall not resume the praétice ;Jf pharmacy urttil notified by the Board that the period
of suspension has been satisfactorily compl_eted.
26. Ethies Course '
Within sixty (60) calendér days of the effective (:la’te of tﬁis decigion, .Respondant shall

‘enroll in a course in ethicé, at Respondert’s experise, approved in advance by the Board orits -

designee. Failure to initiate the covirse during the first year of probation, and complete it within
the second year of probation, is a violation. of probation.

 Respondent shall submit a oeﬂiﬁcaté of completion to the Board or its designee within five
days after completing the ooﬁrse. ' '

ACCEPTANCE : '

I have care;fully read the Stipwlated Settlement and Disciplinary Order, Iunderstand the
stipulation and the ef_feot it will have onmy ‘Intern Pharmacist Registration and/or Pharmacist
Liceﬁsei ] enter into this Stipulated Settlement azldl Disciplinér}r Oxder vohmtarily, knowingly,
and intelligently, and agree o be bound ’t.>y the Trecision and Orﬁer of the Board of Pharmacy.

Y T Y Pr
o DONNY JAMES EINBERGER -

Respondent
T have read and fully discussed with Respondent Donny Jarmes Weinﬁerger the terms and
conditions and other matters contained in the ebove Stipulated Settlement and Disciplinary Order.

1 approve its form and content.

DATED: C,/??/;/‘;

- PAUL CHAN _
Aﬁf.:imey for Respondent
i
e
1
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. . . ... ...  ENDORSEMENT o
The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfulty

submitted for consideration by the Board of Pharmacy of the Department of Consumer Affairs.

Dated: % / ? B O /{7/ Respectfully'subnﬁtted,
| / - -+ KaAMALA D. HARRIS

General of Cdlifornia
D. TAGGART
vising Deptity Adtorney General

- Attorneys for Complainant
SA2012105740 / 11334611.docx
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KAMALA D, HARRIS ,
Attorney General of California
ARTHUR D. TAGGART
Supervising Deputy Attorney General
BRIAN 8. TURNER
Deputy Attorney General
State Bar No, 108991
1300 I Strest, Suite 123
P.0. Box 944255 ,
Sacramento, CA 94244.2550
Telephone: (916) 445-0603
Facstmile: (916) 327-8643
E-mail: Brian. Turner@doj.oa.gov
Attorneys for Complainant

BEFORE THE
- BOARD OF PHARMACY
DEPARTMENT QF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:
> Case No, 4599

DONNY JAMES WEINBERGER
5608 Tares Circle ' S
¥k Grove, CA 95757 ACCUSATION

Intern Pharmacist Registration No., INT 26871

Respondent,

Complainant atleges:
' PARTIES -

1. Virginia Herold (Ccmpls;inant) brings thfs Accusation solely in her ofﬁcia] capacity

as the Executive Officer of the Board of Pharmacy (Beard), Department of Consumer Affairs,
2 | On or about saptemb'er 29, 2010 the Boal;d issued Intern Pharmac;ist Registration’

Number INT 26871 to Donny fames Weinberger (Réspoﬁdenf). The Intern Pharmacist
Registration was in full force and effect al all times relevant {o the charges brought herein and
wil} expire on September 30, 2014, unless renewed, | -
(111 N
171

. Acousation
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JURISDICTION AND STATUTORY PROVISTONS
3, This Accusation is brought before the Board of Pharmacy (Board), Department of

Consumer Affalrs, under the aythority of the following laws. All section references are to the

111
i

# Business and Professions Code unless otherwise indicated,
!

Section 4022 provides:

vDangerous drug" or "dangerous device" means any drug or '
device unsafe for self-use in humans or animals, and includes the
following: ' ;

(2) Any drug that bears the legend: "Caution: federal law
prohibits dispensing without prescription,” "Rx only," or words of
gimilar import,

(b) Any device that bears the statement: "Caution: federal law
restricts this devige to sale by or on the order of a MRy
onty,” or words of similar import, the blank to be filled in with the
gesignation of the practitioner licensed to use or order use of the

Svice. : .

{c) Ahy othes drug ot device that by federal or state law can be

lawfully dispensed only on prescription or furnished pursuant to

Section 4006,
4, Section 4060 provides:

- No person shall possess any controlied substance, except that

furnished to & person upon the prescription of a physiclan, dentist,
podiatrist, optometrist, veterinarian, or naturopathic doctor

pursuant to Section 3640,7, or. fornished pursbant to a drug otder
issued by a certified parse-midwife pursuant to Section 2746.51, a
nurse practitioner pursuant to Section 2836.1, a physician assistant
pursuant to Section 3502.1, a natwropathic doctor pursuant to Section
3640.5, or a pharmacist pursuant to sither Section 4052.1 or 4052.2,
This section shall not apply to the possession of any controlled
substance by a manufucturer, wholesaler, pharmacy, pharmacist,
physician, podiatrist, dentist, optometrist, veterinarian,

naturopathic doctor, certified nurse-midwife, nufse practitioner, or
physician assistant, when in stock in containers correctly labeled
with the name and address of the supplier or producer.

Nothing in this section authorizos a certified nurse-midwife, o

_ nurse practitioner, a physician assistant, of a naturopathic doctor,

to order his or her own stock of dangerous drugs and devices.

- Accusation
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5. Section 4301 provides in relevant part: .

“The board shall take actlon against any holder of a license who is
guilty of unprofessional conduct or whose license has been |
procured by fraud or thisrepresentation or issued by mistake,
Unprofessional conduct shall include, but is not Ilmll:eci to, any of
the f‘ollowmg

(D) The commission.of any act involving moral turpltude,
dishonesty, fraud, deceit, or corruption, whether the act is
committed in the course of relations as a licensee or otherwise, and
whether the act is a felony or misdemeanor or not.

{(h) The administering to oneself, of any controlled substance, or

the use of any dangerous drug or of alcoholic beverages to the extent
- or in a manner as to be dangerous or injurious to oneself, to a

person holding a license under this chapter, or to any other person

or to the public, or to the extent that the use impairs the ability

of the person to conduct with safety to the public the practlce

authorrzed by the license,

(i) The violation of any of the statutes of this state, of any
other state, or of the United States regulatmg controlied substances
and dangerous drugs

~ {o0) Violating or attempting to violate, directly or indirectly, or
assisting in or abetting the violation of or conspiring o violate
any provision or term of this chapter or of the applicable federal
and state laws and regulations governing pharmacy, including -
regulations established by the board or by any other state or fedoral
regulatory agency,

(p) Actions or conduet that would have warranted dcma! ofa
license,”

CONTROLLED SUBSTANCES
6, “Pherntcrmmc” is designated a Schedule TV substance by Flealth and Safety Code

section 11055(D(3).
COSTS

7. Sedﬁon 125.3 of the C;)de _proﬂdes, in pertinent iaart, that the Board may request the

administrative law judge to direct a licentiate found to have committed a violation or violations of

Acovsation
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the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case. |
_ L
FACTUAL ALLEGATIONS
8 In 2010 Respondent began working as a pharmacist intern at a hospital pharmacy.
Drugs dispensed by the phérmacy but not administered to pafients are returned to the pharmacy in

a drug return bin, Between approximately December 2010 and Aprit 2012 Respondent diveried,

took, stole, and salf-administered Phentermine without a lawful prescription, Respondent

obtamed the Phentermine by takmg the drug from the hospital’s drug return bin, Respondent
se!f»admm:stcred the drug and was under the Influence of the drug while performing the duties,
obhgatlons and respons:blhtaes of a pharmacist intern,
' IL
CAUSES FOR DISCIPLINE
* FIRST CAUSE FOR DISCIPLINI
(Unprofessional Conduct-Corrlipt Aets)

9, Respondent’s intem llcense is subject to disciplinary action for unprofes.siona'l
conduct pursuant to section 4301(f) for engaging In acts mvolving moral turpitude, dlshonesty,
fraud, deceit and corruptlon The circumstances are as Tollows:

‘}0. Paragraph 8 is incmporated herein as t‘wugh set forth at lengih, Respondent took and
diVBrted Phentermine from the hospltal s drug return bln for personal use without a presorlption
in violation of 4301(f).

SECOND CAUSE FOR DISCIPLINE

(Unprofessional Conduct-Self-Administration)

1. Respondent’s iﬁtgm license is subject to disciplinary action for unprofesaioﬁal
conduct pursuant to section 4301(h) becavse Respondent self-administered Phentermine, &
controlled substance without a lawful prescript'ib.n. The circumstances are as follows:

1
I
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12.  Paragraph 8 is incorporated herein as though set forth at length. Between
apptoximately December 2010 and April 2012 Respondent self-administered Phentermine
obtained while performing tﬂe job duties and responsibilities of a ﬁharmacist Intern for a. hospital-
pharmagy. ‘

THIRD CAUSE FOR DISCIPLINE
(Unprofessional Conduct-Unlawinl Pos&ession Controlled Substances)

13. Respondent’s intern pharmadist license . is subject to disci_plinary action for
unprofessional conduct pﬁrsuaﬁt to sections 4301(f) and (o) for possession of & controlled
substance and dangerous drug. The cireumstances aré as follows: -

14, -Paragraph 8 is incorporated herein as though set forth at length, Respondenttook and |
possessed Phenterthine without lawful prescription. ' '

PRAYER .

WHEREFORE, Complainant requests that a hearing be held on the matters herein aiieged,
and that following the hearing, the Board of Pharmacy issue a decision: '

1. Revoking or s'u'spending Intern Pharmacist Registration Number INT 26871, issued to
Donny James Weinberget; ' . _

2. Ordering Donny James Weinbergar to pay the Board of Pharmacy the reasonable
costs of the invﬂstigation'and enforcement of this case, pursuant to Business and Professions
Code section 125.3; |

3. Taking such other and further action as deemed necessary and proper,

s | '.L‘m@w |

'

DATED: | Zu / |2
| o VIRGINIAHEROLD k i
BExecutive\QFficer
Board of Pharmacy _
Department of Consumer Affajrs
State of California
Complainant

SA2012105740

Accusation
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KAMALA D, HARRIS
Attorney General of California
JANICE K, LACHMAN
Supervising Deputy Attorney General
BRIAN 8, TURNER
Deputy Attorney General
State Bar No. 108991
1300 1 Street, Suite 125
P.O, Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 445-0603
Facsimile: (916) 327-8643
Atiornays for Complainant

| BEFORE THE
' BOARD OF PHARMACY .
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Staternent of Issues,Agains't: Case No, 4879

DONNY JAMES WEINBERGER | STATEMENT OF ISSUES

Respondent,

22
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28

(1

Virginia Herold ("Complainant™) alleges:

' PARTIES

1. Complginaqt bringé this Statement of Tssues solely in het official capacity as the
Executive Officer of the Board of Pharmacy ("Board“), Department of Conswmer Affairs,

2. Onor about May 23, 2013, the Board recetved an.application for a Pharmaeist license
from Donny James Wéinberg ("Respondent®), On or about May ld, 2013, Respoﬁdent cerfified
under penaltj of petjury to the truthfulness of all statements, answers, and representations in the -
application, The Board denied the application on J unle 19,2013, On or about July 2, 2013 the
Board issued an updated leiter denying the application based on a pending investigation.

3. Onor about September 29, 2010 the Board issued Intern Pharmacist Registration No,
INT 26871, to Respondent. R_espondent’s Intern Pharmaclst Registration will expire on
September 30, 2014, .ylniess renewed.
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7.

STATUTORY PROVISIONS

Section 475 provides in relevant part:

{(a) Notwnthstandmg any other provisions of this cods, the
provisions of this division shall govern the denial of licenses on
the grounds of:

(3) Commission of any act involving dishonesty, fraud or deceit
with the intent to substantially benefit himself or another, or
substantially injure another, '

(4) Commission of any act which, if done by a Heentiate of the

business or profession in question, would be grounds for suspansuon
or revocation of license, .

Code seotmn 480 states, in pertinent parf:

(8) A board may deny a license regulated by this code on the grounds that the
applicant has one of the following:

'(3)(A) Done aity act that If done by a ticentiate of the business

ot profession in question, would be grounds for suspension or
revocation of license,

Business and Professlons Code ("Code™} section 4301 provides, in pertinent part;

{c} The board may refuse a license to any applicant guilty of
unprofessional conduct. The board may, in its sole discretion, lssue |

* aprobationary license ic any applicant for a license who is guilty

of unprofessional cenduct end who has met al] other requirements for
licensure, The board may -issue the llcenss subject to any terms or
conditions not contrary to public policy, lncludm B but not Jimited

{0, the following:

(1) Medical or psychtdiric evaluation,
- (2) Continuing medical or psychiatric treatment.
(3) Restriction of type or circumstances of practice.
(4) Continuing patticipation in a board-approved rehabilitation program.
(5) Abstention from the use of alcohol or drugs.
(6) Random fluid testing for alcohol or drugs,
(7) Compliance with laws and regulations governing the practice of pharmacy,

Section 4301 provides in relevant part:

The board shall take action against any holder of license
who is guilty of unprofessional conduct .......

"2
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Unprofessional conduct shall include, but is not limited to, any of-
the following:

(f) The commission of any act involving moral turpitude,
dishonesty, fraud, deceit, or corruption, whether the act is
commitied in the course of relations as a licensee or otherwise, and
whether the act is a felony or misdemeanor or not,

{(h) The administering to oneself, of any controlled substance, or

the use of any dangerous drug or of alcoholic beverages to the extent
or in & manner as to be dangerous or injurious to oneself, to a

person holding & license undet this chapter, or to any other person

or to the public, or to the extent that the use impalrs the ability

of the person to conduct with safety to the public the practice
authorized by the license, e

(3) The violation of any of the statutes of this state, of any
other state, or of the United States regulating controlled substances
and dangerous drugs.

{p) Actions or conduct that would have warranted denial of a

. license,

. Bection 4022 provides in relevant part:

"Dangerous drug" or "dangerous device" means any drug or device
vnsafe for self-use In humans or animals, and includes the following:

(2) Any drug that bears the legend: "Caution; federal law prohibits
?ispensing without prescription,” "Rx only," or words of similar
mport. §

(b) Any device that bears the statement: "Caution: federal law

restricts this device o sale by or on the order.of a," "Rx

only," or words of similar import, the blank to be filled in with

the designation of the practitioner licensed to use or order use of the device,

(c} Amy ofher drug or device that by federal or state law can be
lawfully dispensed only on prescription or furnished pursuant to
Section 4006, .

Section 4060 provides in relevant part:

No person shall possess any controlied substance, furnished to a person

upon the prescription of & physictan, dentist, podiatrist, optometrist, .
veterinarian, or naturopathic doctor pursuant to Section 3640.7,

issued by a certifled. .., a nurse practitioner pursuant to Section 2836.1, .

a physiocian assistant pursuant to Section 35021, a naturopathic dootor pursuant to
Section 3640.5, or & pharmacist pursuant to either Section 4052.1 or 4052.2,

3
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CONTROLLED SUBSTANCES
11, “Phentermine” is designated a Schedule IV substance by Health and Safety Code

section 11055((3),
FACTUAL ALLEGATIONS

12, 1n 2010 Respondent was Working as a pharmacist Intern at a hospital pharmacy.

' Drugs dispensed by the pharmacy but not administered to patients are returned to the phatmacy

in a drug return bin. Between approximately December 2010 and April 2012 Respondent
diverted, took, stole, and self-administersd Phentermine without a lawfu! prescription,
Respondent obtained the Phentermine by takin;g the drug from the hospital’s drug return bin.

Respandent self-administered the drug and was under the influence of the drug while pérforming ‘

the duties, obligations and responsibilities of a pharmacist intern,

FIRST CAUSE FOR DENIAL
(Self-Administration of Dangerous Drug) -

13,  Respondent's application is subject to denial pursuant to C0d¢ sections,

480 (a){3)(A) and -43()1(}1) in that Respondent committed unprofeséiona} conduct by selfs -
administering a dangerous drug without a prcseripti‘on, an act which if .done by a licensee would
be grounds for revocation or suspension of a pharmagist Ii.cens:e_‘,.'

14, Paragraph 12 Is incorporated herein as though sot férth af Ieﬁgth. Respondent self-
administered the dangarm.zs‘ drug phentermine from at least beuember 2010 to April 2012,
Respondent did not possess a Lawf"ul prescription for the dangerous drug.

SECOND CAUSE FOR DENIAL
(Unprofessional Conduci-Dishonest Acts)

15, Respondent's application is subject to denial pursvant to Code sections 480(g)(3) and
4301(f) in that Respondent committed acts involving dishonesty and deceit.

16, Paragraph 12 is incorpo.rated herein as though set forth at length. Respondent
diverted, took, stole or removed the ciangerous drug phentermine from the drug return bin at his
place of employment and self-aciministered the drug while performing and discharging the duties,
tesponsibilities and obligations of » registered pharmacist intern with the intent to substantially

4
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benefit Respondent, These actions would be cause for revocation or suspension of a pharmacist
license. '

THIRD CAUSE FOR DENIAL

(U nprofessional Conduct- Possession of Dangerous Drugs)

17.  Respondent's application is subject to denial pursuant to Code sections 480 (a)(3)}(A),
4060 and 4301(j) in that Respondent posssssed a dangerous drug without & lawful prescription.

18, Paragraph 12 is incorporated herein as though set forth af length. Respondent
possessed the dangerous drug_ Phentermine without a lawful prescription.

' PRAYER .

WHEREFORE, Complainant requests that a hearing be held on the mattef's harain-a]]cgcd,-

and that following the heating, the Board of Pharmacy issﬁe a decision;
| 1, Denying the application of Donny James We’inberger for a Pharmacists License;

2, Taking such other and further acﬁoﬁ' as deemed necessary and proper,

{

¥xecutive\QIFicer .

* Board of Pharmacy -
Department of Consumer Affairs
State of California
Complalnant
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