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BEFORE THE 

BOARD OF· PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter ofthe Petition to Revoke 
Probation Against: 

BRIAN CALVIN BINNIE 
P.O. Box 2355 
Running Springs, CA 92382 
Pharmacy Technician Registration No. TCH 
43562 

Respondent. 

Case No. 4549 

DEFAULT DECISION AND ORDER 

[Gov. Code, §11520] 

. 

FINDINGS OF FACT. . 

+~ -On-or-about May 6;-20H; Complainant Virginia-K-; Herold, in her official capacity as 

the Executive Officer 6fthe·Board ofPharmacy, Department 
-

of Consumer Affairs, filed Petition 

to Revoke Probation No. 4549 against Brian Calvin Binnie (Respondent) before the Board of 

Pharmacy. (Petition to Revoke Probation attached as Exhibit A.) 

2. On or about July 29,2002, the Board of Pharmacy (Board) issued Pharmacy 

Technician Registration No. TCH 43562 to Respondent. The Pharmacy Technician Registration 

DEFAULT DECISION AND ORDER 
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was in full force and effect at all times relevant to the charges bro11ght in Petition to Revoke 

Probation No. 4549 and will expire on December 31, 20i3, unless renewed. 

3. On or about May 28,2013, Respondent was served by Certified apd First Class Mail 

copies of the Petition to Revoke Probation No. 4549, Statement to Respondent, Notice of 

Defense, Request for Discovery, and Discovery Statutes (Gove1111.llent Code sections 11507.5, 

11507.6,_~<1 !1507.72 at Respon_~~nt's address ofr~~ord which, pursuant to Business and . 

Professions Code section 4100, is required to be reported and maintained with the Board. 

Respondent's address of record was and is: P.O. Box 2355 Running Springs, CA 92382. 

4. Service of the Petition to Revoke Probation was effective as a matter of law under the 

provisions o~Government Code section 11505, subdivision (c) and/or Business & Professions 

Code section 124. 

5. Government Code section 11506 states, in pertinent part: 

(c) The respondent shall be entitled to a healing on the merits if the respenderit 
files a notice of defense, and the notice shall be deemed a specific denial of all parts · 
of the accusation not expres·sly admitted. Failure to file a notice of defense shall 
constitute a waiver of respondent's right to a. hearing, but the agency in its discretion 
may nevertheless grant a hearing. 

6. Respondent failed to file a Notice of Defense within 15 days after service upon him 

of the Petition to Revoke Probation, and therefore waived his right to a hearing on the merits of 

Petition to Revoke Probation No. 4549. 

. 7. California Government Code section 11520·states, in pertinent part: 

(a) If the respondent either fails to file a notice of defense or to appear at the 
hearing, the agency may take action based upon the respondent's express admissions 
or-upon other evidence-and affidavits may be used as evidence without any notice to 
respondent... _ . 

8. Pursuant to its authority under Government Code section 11S20, the Board finds 

Respondent is in default. The Board will take action without further hearing and, based on the 

relevant evidence contained in the Default Decision Evidence Packet in this matter, as v.rell as 

taking official notice of all the investigatory reports, exhibits and statements contained therein on,· 

file at the Board's offices regarding th~ allygations contained in Petition to Revoke Probation No. 
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4549, finds that the charges and allegations in Petition to Revoke Probation No. 4549, are 

separately and severally, found to be true and correct by clear and convincing evidence. 

DETERMINATION OF ISSUES 

1. Based on the foregoing findings of fact, Respondent Brian Calvin Binnie has 

subjected his Pharmacy Technician Registration No. TCH 43562 to discipline. 

2. 	 The agency has jurisdiction to adjudicate this case by default. 

3: - -The Board ofPharmac)ris authorized to revoke Respondent's Pharmacy Technician 

Registration based upon the following violations alleged in the Petition to Revoke Probation 

which are supported by the evidence contained in the Default Decision Evidence Packet in this 

case: 

a. 	 Term and Condition No.3: Failure to Submit Proof of Attendance in Substance 

Abuse Recovery and Support Groups. 

b. 	 Term and Condition No. 4: Failure to Submit to Biological Fluid Testing. 

c. 	 Term and Condition No.8: Failure to Submit Quarterly Reports. 
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--- ---------- ----

ORDER 

IT IS SO ORDERED that Pharmacy Technician Registration No. TCH 43562, heretofore 

issued to Respondent Brian Calvin Binnie, is revoked. 

Pursuant to Government Code section 11520, subdivision (c), Respondent may serve a 

written motion requesting that the Decision be vacated and stating the grounds relied on within 

seven (7) days after service of the Decision on Respondent. The agency in its discretion may 

vacate the-Decisioii and granfa hearing on a showing-of good cause, as defined in the statute. 

This Decision shall become effective on April 28, 2014. 


It is so ORDERED March 28,2014. 


BOARD OF PHARMACY 
DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

IA(. ~ 
=s=E=R~------------

By 
=sT=A~N~C~.=w=E=Is

Board President 

51353077.DOC 
DOJ Matter ID:LA2013508640 

Attachment: Exhibit A: Petition to Revoke Probation 

-----------~-----
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KAMALA D. HARRIS 

Attorney General ofCalifornia 

KAREN B. CHAPPELLE 

Supervising Deputy Attorney General 

THOMAS L. RINALDI 

Deputy Attorney General 

State Bar No. 206911 


300 So. Spring Str~et, Suite 1702 

Los Angeles, CA 90013 

Telephone: (213) 897-2541 _____________ _ 

Facsimile: (213) 897-2804 


Attorneys for Complainant 

BEFORE THE 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the Petition to Revoke 
Probation Against, 


BRIAN CALVIN BINNIE 
P.O. Box 2355 

Running Springs, CA 92382 

Pharmacy Technician Registration No. TCH 

43562 


Respondent. 

Case No. 4549 


PETITION TO REVOKE PROBATION 


Complainant alleges: 

PARTIES 

1. Virginia Herold (Complainant) brings this Petition to Revoke Probation solely in her 

official capacity as the Executive Officer of the Board of Pharmacy, Department of Consumer 

Affairs. 

2. 011or about July 29, 2002, the Board of Pharmacy issued PharrriacyTechnician-

Registration Number TCH 43562 to Brian Calvin Binnie (Respondent). The Phannacy 

Technician Registration was in effect at all times relevant to the charges brought herein and will 

expire on December 31,2013, unless renew~d. 

3. In a disciplinary action entitled "In the Matter ofAccusation Against Brian Calvin 

Binnie," Case No. 3811, the Board ofPharmacy, issued a decision, effective March 14, 2012, in 

which Respondent's Pharmacy Technician Registration was revoked. However; the revocation 

FE--']:l+TQN +0--RRVOKE l'ROBAI!Ol'l-1----!- 
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was stayed and Respondent's Pharmacy Technician Registration was placed on probation for a 

period of three (3) years with certain terms and conditions. A copy of that decision is attached as 

Exhibit A and is incorporated by reference. 

JURISDICTION 

4. This Petition to Revoke Probation is brought before the Board of Pharmacy (Board), 

Department of Consumer Affafrs; under the au-thority ofthe following-laws .. All section 

references are to the Business and Pl'ofessions Code unless otherwise indicated. 

5. Section 4011 of the Code provides that the Board shall administer and enforce both 

the Pharmacy Law [Bus. & Prof. Code, § AOOO et seq.] and the Uniform Controlled Substances 

Act [Health & Safety Code,§ 11000 et seq.]. 

6. Section 4300(a) of the Code provides that every license issued by the Board may be 

suspended or revoked. 

FIRST CAUSE TO REVOKE PROBATION 

(Failure to Submit Proof of Attendance in Substance Abuse Recovery and Support Groups) 

7, At all times after the effective date of the Decision and Order imposing probation on 

Respondent's Registration, term and condition no. 3 provided: 

Attend Substance Abuse Recovery Relapse Prevention and Support Groups. Within 

thirty (30) days ofthe effective date of this decision, respondent shall begin regular attendance at 

a recognized and established substance abuse recovery support group in California, (e.g., 

Alcoholics Anonymous, Narcotics Anonymous, etc.) which has been approved by the board or its 

designee. Respondent must attend at least one group meeting per week unless otherwise directed 

by the board or ltsdesignee.-~esp~ndent shall COl~tinue-r~liular attend~ce imd submit signed and 

dated documentation confirming attendance with each quarterly report for the duration of 

probation. Failure to attend or submit documentation thereof shall be considered a violation of 

probation. 

8. Respondent's probation is subject to revocation because he failed to comply with 

probation condition no. 3, by failing to submit documentation and proof of attendance at a Board-

approved substance abuse recovery support group. 

2 
ETITI0N4.'0-R:EV0K:E-PR0BA-TI0N-1----~-

I 



----

1 

2 

3 

4 

5 
---- -·-·---. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

SECOND CAUSE TO REVOKE PROBATION 

(Biological Fluid Testing) 

9. At all times after the effective date of the Decision and Order imposing probation on 

Respondent's Registration, term and condition no. 4 provided, in pertinent part: 

Random Drug Screening. Respondent at his own expense, shall participate in random 

drug testing, including but not limited to biological fluid testing (urine, blood), breathalyzer, hair 

follicle testing, or other drug screening program as directed by the Board or its designee. 

Respondent may be required to participate in testing for the entire probation period and the 

frequency of testing will be determined by the Board or its designee. At all times respondent 

shall fully cooperate with the Board or its designee, and shall, when directed, submit to such tests 

and samples for the detection of alcohol, narcotics, hypnotics, dangerous drugs or other controlled 

substances as the Board or its designee may direct. Failure to timely submit to testing as directed 

shall be considered a violation of probation. 

10. Respondent's probation is subject to Tevocation because he failed to comply with 

probation condition no. 4, by failing to enroll and participate in the Board's random drug 

screening program. 

THIRD CAUSE TO REVOKE PROBATION 

(Quarterly Repor:ts) 

11. At all times after the effective date of the Decision and Order imposing probation on 

Respondent's Registration, term and condition no. 8 provided: 

Report to the Board. Respondent shall report to the board quarterly, on a schedule as 

directed-by theboarcCor-its-designee: -Tfiereporf snall oem:aae-eHlief in person or inwriting, as 

directed. Among other requirements, respondent shall state in each report under penalty of 

perjury whether there has been compliance with all the terms and conditions of probation. Failure 

to submit timely reports in a form as directed shall be considered a violation of probation. Any 

period(s) of delinquency in submission of reports as directed may be added to the total peribd of 

probation. Moreover, if the final probation report is not made as directed, proba~ion shall be 

automatically extended until such time as the final report is made and accepted by the board. 
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12. Respondent's probation is subject to revocation because he failed to comply with 

probationcondition no. 8, by failing to provide any required quarterly reports to the Board. 

PRAYER 

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged, 

and that following the hearing, the Board of Pharmacy issue a decision: 

- - --1. ---Revoking-the probation that was. granted by the Board of Pharmacy in Case No: 3811 

and imposing the disciplinary order that was stayed thereby revoking Pharmacy Technician 

Registration No, TCH 43562; 

2. Revoking or suspending Pharmacy Technician Registration No. TCH 43562; 

3. Taking such other and further action as deemed necessary and proper. 

DATED: 

LA20 13508640 
51271300.doc 

-!!5~~"~~~~'3~-
Executi fleer 
Board ofPhannacy 
Depa1iment of Consumer Affairs 
State of California 
Complainant 
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Exhibit A 

Decision and Order 


Board of Pharmacy Case No. 3811 
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BEFORE THE 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the Accusation Against: 

BRIAN CALVIN BINNIE 

Pharmacy Technician Registration No. TCH 43562 

Respondent. 

Case No. 3811 

OAH No. 2011030994 

DECISION AND ORDER 

The attached Proposed Decision of the Administrative Law Judge is hereby adopted 

by the Board of Pharmacy as its Decision in the above-entitled matter. 

This decision shall become effective on March 14,2012. 

It is so ORDERED on February 13; 2012. 

BOARD OF PHARlv1ACY 
DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

By 
STANLEY C.-WEISSER 
Board President 
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. BEFORE THE . 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the Accusation Against: 

BRIAN CALVIN BINNIE 

Pharrnac;J Tecbni~ian 
~egistration No. TCH 43562, 

Respondent. 

Case No. 3811 

OAHNo."2011030994 

PROPOSED DECISION 

This matter carne on regularly for heanng before Roy W. Hewitt, Adniinistrative Law 
Judge, Office ofAdministrative Hearings, in San Diego, California, on October 31, 2011. 

. . . i \ . . 
. . 


·Deputy Attorney General Thomas L. Ririaldi represented complainant. 


Brian C. Binnie (respondent) represented himself. 
. . 

Oral and documentary evidence was presented, and the Iifatter was submitf;ed on 

October 31,2011. ~ 


FACTUAL fiNDlli'GS 

1. The Accusation was file9. by Virginia Herold (complainant) in her official 

capacity as the Executive Officer of the Board ofPharmacy, Department of Consumer 

Aff~s, Stakof Califoriiia (the ooard). 


,_ 

2: On Ju,ly 29~ 2002,'the board issued Pharmacy Technician Registrationnuni.ber 
TCH 43562 to respondent. At all relevant times respondent's registration was, and currently 
is, in full force and effect. 

. 3. On January 9, 2007, respondent was driving his vehicle on Sierra Highway in 
Los Angeles County, California. RespE:Jndent's vehicle had no front license plate and he 
failed to signal for a turn he had just made. A California Highway Patrol officer who 
observed respondent fail to signal for his tum stopped respqndent. During this routine traffic 

1 




stop the officer found respondent in pqssession of 83 Vicodin1 tablets. R~spondentdid not 
have a pr~scription for the Vi codin. 

4. .During the instant hearmg respondent admitted that at the time ofthe traffic 
··stop he had a Vicodin ad~ction proble;m. He did not obtain the Vicodin by diverting it from 
the phannacy where he worked at the time; rather, he bought the Vicodin "on the strC!et." 

' 

5. Respondent has talcen t~~ following steps to address his Vico din addiction. 
Respondenfs sobriety date is June 11, !2010. On June 15, 2010, respondent self-adr.O.itted to 
Action Family Counseling, an in-hous~, resi~ential add~ction treatment center. In a June 22, 
2011, letter, the Action Family Program Director wrote: . 

"[Respondent] wa~ adm~tted to our residential facilitY on the 
.15th of June, 2010, and do:q1pleted successfully with. a discharge 
on July 15th, 2010. Du.riq.g his stay, he was treated for his 
addiction, co-occ~ng psychological issues, and dysfunctional 
family dynamics. [Respqndent] was compliant with treatment. 
l!pon discharge, [respoddeD;t] was referred to 12-step meetings 
to continue working on $is recovery." (Exh. A) 

. Respondent was 24 yeats old wheri he became addicted to Vicodin as a resUlt of 
having Vicocli:n. pres·cribed to· address an inJury. Respondent is now 29 years old and he has 
committed himselfto his addiction rec9very as wep. as that of others. After "getting out 9f ·' 
rehab [Action Family Counseling], I flipped my life around." Currently respondent lives with 
his parents in Running Springs, Califo:fnia. Needless to say, respondent's parents are 
extremely supportive of respondent's rpcovery. Respondent is an active participant in 
Narcotics Anonymous (NA). Respondent is a Group Support Representative (GSR) with the 
local NA group. On Friday nights resppndent is the secretary ofthe NA. meetings and "rups 
the meetings for 70 addicts." Responqent is working the 12-Step program and is. on step 
number four; self-assessment; Respondent has a sponsor and intends to become a sponsor 
after he "gets 18 months". ofNA participation under his belt. As respondent so aptly phrased 
it, "my recovery is flrst." Respondent'~ self assessment is that he is how "a changed person, 
flve years ago I was a d.iffere?-t personr 

Costs 

6. . The reasonable costs of investigation and prosecution of the instant matter 
against respondent total $2,035 and. cotnplainant is seeking recovery ofthose costs pursuant 
to Business and Professions Code sec~on 125.3. 

1 Vicpdin is the trade name for the n~cotic substance hydrocodone or dihydrocodeinone-. 
Vicodin is a Schedule III controlled substance pursuant to Health and Safety Code section 
11056, subdivision (e), and is a danger;ous drug within the meaning ofHealth and Safety 
Code section 4022. A valid p;rescriptio~ is required in order to legally possess and/or ingest 
Vicodin. · 

2 




. " 
~ 

Ir·------- 

I

I 

.. 7... . Respondent lacks the ability to pay cost recovery. He iS.currently unemployed 
and lives w;ith.hls parents who are financially supporting him. Additionally, since this matter 
will result in respondent being placed on probation, respondent will have probation 
monitoring costs to ad&ess. 

LEGAL CONCLUSIONS 

1. Cause exists for discipline p:urs1.:1.ant to Business and Profes'sions Code sections 
43 002 and 4301, subdivision Gi, for violating-Business and Professions Code section 40604 

by possessfug Vicodin, a controlled and dangewp.s substance, without having a valid 
prescription. (Finding 3.) 

2. Th~ factors indicating rehabilitation, as set forth in Finding 5, in conjunction 
with the fact that respondent's possession ofVicodin was not due to his having diverted the 
Vico din from his employer, leads to the conclusion that it would not be adverse' to the public 
health, safety, or welfare to place respondent on probation with appropriate terms and 
conditions.' 

Cost Recovery 

3. The reasonable costs of investigation and.prosecution of the instant matter 
against resporidenftotal $2,035 and complaip.ant is. seeldngrecovery qftbose costs pursuant 
to Business and Professions Code section 125.3. · · · 

2 Business and Professions Code section 4300: provides that every license issued by the 

department may be discip~ed. 
. : . 

i . 

3 Business and Professions Code section, 4301 provides, in pertinent part: 

. "The board shall take action a,ga)nst any holder of a license who 

is guilty of unprofessional conduct ... Unprofessional conduct 


- shall include,' but is notlimited to, any of the following: 


" 0 t: t0 I .. I i 0 f t I. t t t ••• t t t 0 t t I I 0 f It I I 0 0 0' t I ·:· 0 0 0 0 0. f I 0 t tIt 0"0 o't t 0 0 I 0 I 0. 0. 0 I 0 t I I 0 tt 

"G) The violation of any ofthe stEJ.tutes oftb.is·state, or any other 
state, or of the United States regUlating controlled substances 
and dap.gerous drugs . .. ·." . · · · 

Business and Profes;ions· Code section 4060: provides, in pertinent part, that " [ n] q person 


shall possess any controlled substance, except that frn:nished to a pers'on upon the 

prescription of a physician, dentist, podiatrist, optometrist, -veterinarian, or naturopathl~ 

doctor...." 
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In Zuqkerma7J v~_State Board ofChirppractic Examiners (2002) 29 Cal.4th 32, the 
California Supreme Court set forth four factors to consider in dedding whether to·:reduce or 
elim.IDate costs: (1) whether the license.e used the hear~g process to obtain dismissal of other 
charges or. a reduction in the severity ofthe ·discipline impo§_ed;. (2) whether the licensee had 
a "subjective" good faith belief in the meri~s ofhis/[hetJ position; (3) whe.ther the licensee 
raised a "colorable challenge" to the propos~d discipline; and (4) whether the licensee had 
the financial abilitv .fa make payments . 

. ' 

After applyiJ:?.g the Zuckerinan criter.ia in the instant matter, it is concluded that 
respondent lacks the fmancial ability to maim any payrrients toward the requested cost 
recovery; therefore,'·issuing an order requiring him to pay any costS would be unreasonable 
and unjust. 

ORDER 

( 

WHEREFORE, THE FOLLOVITI'fG ORDER is hereby made: 

1. Complainant:s cost reco~ery request is denied. 

2. Registration number TCH 43562, issued to respondent ~s revoked; however, 
the revocation is.stayed. and respondent is placed on probation for three {3) years upon the 

1
following terms and conditions: 

1. Certification Prior to Resuming Work 

Respondent shall be automatically suspended from worki~g as a pharmacy technician 
until he is certified as defined by Business and Professions Code section 4202, subdivision 
(a)( 4) and provides satisfactory proof of certification to the board. Respondent shall not 

 resume worldng as a phan:i:J.acy tecbnlcian until notified by the:boar9.. Failure to achieve . 
certification within one (1) year shall be considered a violation ofprobation. Respondent 
shall not resui:ne worldng as a pharmacy te~bnician until notified·by the board.. 

During suspension, respondent shall not enter any pharmacy area or any portion of 
any other board licensed premises (wholesalef, veterinary food-animal drug retailer or any 
other distributor of drugs) any drug manufacturer, or any other location where dangerous 
drugs and devices or controlled substances are maintained. Respondent shall not do.any act 
involving Qrug selection, selection of stock, manufacturing, compounding or dispe~sing; nor i 

shall respondent manage, administer, or assist any licensee of the board. Respondent shall 
not have access to or control the ordering, manufacturing or dispensing of dangerous drugs 
and dev~ces or controlled substances. Respondent shall not resume work until n9tified by the 
board. 

Subject to the above restrictions, respondent may continue to own or hold an interest 
in any board licensed premises in which he or she holds an interest at the time this decision 
becomes effective unle!SS otherwise specified LTl this order. · · 
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Failure to cq~ply with this s:uspensi9n shall qe COJJ.Side~ed a violation ofprobation.. 

2. Abstain from Drugs a:nd A)cohol Use 

. Respondent shall completely absta~:from the possession or use of alcohol, controlled 
s1,1bstances, dangero.us drugs and their associated para~hemalia except when the drugs are 
lawfully prescribed by a licensed practitioner as part of adocumented medical treatment. 
Upon request ofthe board or its designee, respondent shall provide documentation from the 
licensed practitioner that the prescription for the drug was legitimately issued and is a 
ne.cessary part ofthe treatment of the respondent. Failure to timeiy provide such 
documentation shall be considered a violation ofprobation. Respondent shall ensure that he 
is not in the same physical location as individuals wlio are usi.rig illicit substances even if 
respondent is not personally ingesting the drugs. Any possession or use of alcohol, 
controlled substances, or their associated paraphernalia not supported by the documentation 
timely provided, and/or any physical proximity to persons using illicit substances, shall be 
considered a violation ofprobation. 

3. ·Attend Substance Abuse Recovery Relapse Prevention and Support Groups 

. 	 ' . 
Within thlrty (30).days ofthe.effective date ofthls decision, respondent shall begin 

regular atterid.atl.ce at a r.ecognized and est!l-blished substance abuse recovery support group in . ' 1 

California, (e.g., Alcoholics Anoliynious, Narcotics Anonymous, etc.) which has been 
approved. by the board or its designee. Re.spondent must attend at least one group meeting 
per week 'unless otherwis·e directed by the board or its designee. Respondent shall continue 
regular attendance and submit signed and dated documentation corifirrr:I,ing attendanc~ with 
each quarterly report.for the duration ofprobation. Failure to attend or submit 

documentation thereof shall be considered a violation ofprobation. 


4. Random Drug Screening 

Respondent, at his own exp~nse, shall-p8.1iicipate in rando.m testing, including but not 
limited to biological fluid testing (urine, blood), breathalyzer, hair follicle testing, or other 
drug screening program as directed by the board or its designee. Respondent may be 
required to participate in testing for the entir~ probation period and the frequency of testing 
 wilr be deterfumedby the·board or its -designee-:- A1all times respondent shall fully cooperate 
with the board or its designee, and shall, when directed, submit to such tests and samples for 
the detection of alcohol," n8.J.·cotic~, hypnotics, dangerous drugs or other controfied substances 
as the board or its designee may direct. Failure to timely submit to testing as directed shall 
be considered a violation ofprobation. Upon request of the board or its designee, respondent. 
shall provide documentation from a licensed practitioner that the prescription for a detected 
drug was legitimately issued and is a necessary part of the treatment of the respondent. 
Failure to timely provide such documentation shall be considered a violationofprobation. 
Any confirmed positive test for alcohol or for any drug not lawfully prescribed by a licensed 
practitioner as part of a documented medical treatment shall be considered a violation of 
probation and shall result in the automatic suspension ofwork by respondent. Respondent . 
may not resu.rne work as a pharmacy technician until notified by the board in writing. 
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· During,suspe~sion, respondent shall.not enter any pharmacy area or any portion of or 
any other board licensed premises (wholesaler, veterinary food-animal drug retailer or any 
other distributor of drugs) any drug manufaqturer, or any other location where dangerous . 
drugs and devices or controlled substanc~s ~e maintained. Respondent shall not do any a~t 
involving drug selection, selection of stock, manufacturing, compounding or dispensing; nor 
shall respondent manage, administer, or assist any licensee ofthe board. Respondent shall. 
not h~ve access to or control the ordering, manufacturing or dispensing of dangerous drugs 
and devices or controlled subStances. Respondent shall not resume work until notified by the 
board. - - -- - 

Respondent shall not direct, control or perform t?TIY aspect of the practice of 
pharmacy. · Subj'ect to the above restrictions, respondent may cont:ip.ue to own or hold an . 
interest in any' licensed premises in which he holds an interest at the time this decision 
becomes effective unless otherwise specified in this order. · 

Failure to comply with this suspensio~ shalibe considered a violation ofprobation. 

5. Work Site Monitor 

Within ten (30) days o~the date respondent is certified to resume working, respondent 
shall identify a work site monitor, for prior approval by the board, who shall be responsible 
for supervising respondent during working hours. Respondent shall be responsible for 
ensuring that the work site monitor reports in writing to j:he board quarterly. Should the 
designated work site monitor determine at any time ~uri.hg the probationary period that · 
respondent has not maintained sobriety, he shall notify the board immediately, either 'orally 
or in writing as djrected. Should. respondent chang~,employment,' a new work site monitor 
must be designated, for prior approval by the board, within ten (10) days of commencing 
new employment. Failure to identify an acceptable initial or replacement work site moi:J.itor, 
or to ensure quarterly reports are submitted to the board, shall be considered a violation of 
probation. · · · 

6. Notification of Departure 

Prio"~ to 'leaving_th.e_:g:r@ationary geographic area designated by the bo~d or its _ 
designee for a period greater than twenty-four (24) hours, respondent shall notify the board 
verbally and in writing ofthe dates of departure and return. 'Failure to comply with this 
provision shall be considered a violation ofprobation. · 

7. ·obey All Laws 


Respondent shall..o bey all state and federal laws and regulations. 


Respondent shall report any ofthe following occurrences to the board, in writing, 

within seventy-two (72) hours 6f such occurrence: · · 

mailto:leaving_th.e_:g:r@ationary
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• . @arrest orissuanc.e of a criminal co,mplaint for violation of any provision ofthe .. 
··Pharmacy Law,.state and federal food and drug laws, or state and federal controlled 
substances laws · ·

• 	 a plea of guilty or nolo conten&e' in any state or federal criminal proceeding to any 
crim.iE.al complaint, information or mdictment 

• 	 a conviction of any crime · 
• 	 discipline, citati<;m, or other adprinistrative actiop. filed by any state or federal agency 

which involves respondent's pha.rrrlacy technician license or which is related to the 
practice ofpharmacy or the manufacturing, obtaining, handling, distributing, billing, 
or charging for any diug, device or controlled substance. 

. 	 . 

Failure to timely report any such occmTence shall be consider~d a violation of 
probation. 

8. :B.eport to the Board 

Respondent shall report to the board quarterly, on a schedule as directed by the board 
or its designee. The report shall be made either in person or in writing, as dire~ted. Among , 

----------~-:______ f_·o-ll	 -ow_-_s

other requirements, respondent shall state in each report und¢r penalty ofpe:rjury whether 
there has been ·compliance with all the terms and conditions ofprobation . .Failure to submit 
timely reports in a form as directed shall be considered a violation ofprobation. Any . 
period(s) of delinquency ill submission ofrep·orts as d'irected may be added to the total period 
ofprobation. Moreover, if the final probation report is not made as directed, probation shall 
be automatically extended until such time as the final report is made and accepted by the 
~ri . 	 . 

9. Interview with the'Board 

_Upon receipt of reasonable prior notice, respondent shall appear in person· for 
interviews with the board or its designee, at such intervals and locations as are determined by 
the board or its designee. Failure to appear for any sched,uled interview without priqr 
notification to board staff, or failure to appear at two (2) or more scheduled interviews with 
the board or its designee ..during the period ofprobation, shall be considered a violation of 

probati?n: 	 ·_ ______ 

 10. Cooperate with Board S:taff 

Respondent shall cooperate with the bo~d's inspection program and with the board's 
monitoring and investigation ofrespondent1s comp]j.ance with the terms and conditions ofhis 
or her probation. Failure to ·cooperate shall be considered a violation ofprobation. 

11. Notic~ to Employers 

During the period ofprobation,-respondent shall notify all present and prospective 

employers ofthe decision ln case number 3 811 and the terms, conditions and restrictions 


mposed on respondent by the decision, as_
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. . 
Within :fifteen (15) days of the date respondent is certified to resume working as a 

pharmacy technician (provided respondent ~eeks and obtains employment), and within 
fifteen (15) days ofrespondent undertaking any new employment, respondent shall cause his 
direct supervisor, pharmacist-in-charge (:inchiding each new pharmacist-in-charge employed 
during respondent's tenure of employment) and owner to report to the board in writing 
acknowledging that the listed individual(s) has/have read the decision in case,.number 3811 
and the terms and conditions imposed thereby. It shall be respondent's responsibility to 
ensure that his employer(s) and/or supervisor(s) submit tiJ;D.ely acknowledgement(s) to the 
board. · 

Ifrespondent works for or is employed by or through a phaim.acy employment 
service, respondent must ;notify his direct supervisor, pharmacist-:in-charge and owner at 
every pharmacy ofthe terms and c'onditions of the .decision in case number 3 811 in advance 
ofthe re~pcmdent commencing work at each pharmacy. A record ofthis notification must be 
provided to the board upon request. 

Furthermore, within thirtY. (30) days of the effective date ofthis decision, and within· 
fifteen ( 15) days of respondent undertaldng any new employment by or through a pharmacy · 
employment service, respondent shall.cause· his direct supervisor with the pharmacy · 

. employment service to report to the board in writing acknowledgmg that he has read the 
decision in case number.3 811 and the terms and conditions imposed th~reby. It shall be 
respondent; s responsibility to ensure that his employe:~:(s) and/ or supervisor(s) submit timely · 
a:cknowledgment(s}to the board. · · 

Failure to timely notify present or prospective employer(s) or to cause that/those 
employer(s) to submit timely acknowledgements to the board shall be considered a violation 
ofprobation. . .. 

. . . 
''Employment" within the meanmg of this provision shall include any full-time, part-

time, temporary or relief service or phannacy management service as a pharmacy technician 
or in any position for which a pharmacy technician license is a requirement or criterion for 
employment, whether the respondent is considered an employee, independent contractor or 
volunteer. · 

12. Probation Monitoring Costs - - 

Respondent shall pay any costs associated With probation. monitoring as determined 
by the board each and every year ofprobation. Such costs shall be payable to the board on a 
schedule as directed by the board or its designee. Failure to pay such costs by thedeadline(s) 
·as directed shall be considered a vio~ation ofprobation. · 

13. Status ofLicense 

Respondent shall, at all times while or:i. probation, maintain an active, current 
pharp1acy tecbDlcian license with the board, :including any period during wbich suspension or 
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probation is tolled. Failure to maintain an ?-Ctive, current lic.ense shall.be c;:onsidered a 
violation ofprobation. · 

Ifrespondent's pharmacy technician license expires or is cancelled by operation of 
law or otherwise at any time during the period ofprobation; including any extensions thereof 
due to tolling or otherwise, upon renewal or reapplication respondent's license shall be 
subject to all terms and conditions ofthis probation not previously satisfieq. · 

14. License Surrender While on Probation/Suspension 

Fallowing the effective date of this decision, should respondent cease work due to 
retirement or health, or be otherwise unable to satisfy the terms and conditions ofprobation, 
respondent may tender his pharmacy technician license to the board for surrender. The board 
or its designee shall have the discretion whether to grant therequest.for surrender or take any 
other action it deems appropriate and reasonable. Upon formal acceptance of the surrender 
of the license, respondent will no longer be subject to the terms and conditions ofprobation. 
Jhis surrender constitutes a record of discipline and shall become a part of the respondent's 
license history with the board. · · · 

Upon acceptance ofthe surrender, respondent shall relinquish his phB!ffiacy 
techniCian license to the board within ten (1 0) days of notification by the board that the 
surrender is accepted. Resp;:>ndent may net reapply for any license, permit, or registration 
:from the board for three (3) years from the effective date of:the sun·ender. Respondent shall 
meet all requirements applicable to the license sought as of the date the application for that 
license is submitted to the board. · 

15. Notification of a Change in Name; Residence A-ddress, Mailing Address or 
Employmen:t 

Respondent shall notify the board fu. writing with~ ten (10) days of any ch~ge of 
employment. .Said notification shall inclu4e the reasons for leaving, the add±ess of the new 
employer, the name ofthe supervisor and owner, and the work schedule ifknown. 
Respondent shall further notify the board in writing within ten (1 0) days of a change in 
name~·residenc~~~~e_ss and mailing address, or phone number. 

· Failure to tirn:elynotify the board of any change in employer(s), name(s), address(es), 
or phone number( s) sh~.l be considered a violation ofpr~bation. 

16. Tolling of:Probation 

Except during periods of suspension, respondent shall, at all times while on probation, 
be employed as a pharmacy technician in California for a minimum of 40 hours pe:r calendar 
month. Any month during which this minimum is il~t met shall toll the period ofprobation, 
i.e., the pe1iod ofprobation shall be extended by one-month for each month during which tbis 
m.inirn.um is not met. During any such period oftolling ofprobation, respondent must 

· 
/ 

nonetheless comply with all terms and conditions ofprobation. 
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Should respondent, regardless of residency, for. any r~as.on ·(~clud~g ~~cation) cease. : 
working as a phai.rnacy technician for a minimum of 40 hams per calendar month in 
California, respondent must notify the board in writing within ten (10) days of cessation of 
work and must further notify the board in wiiting within ten (1 0) days of the resumption of 

. 

· 

the work. Any failure to provide such notification(s) shall be considered aviolation of 
probation. · · 

_It is a violation ofprobation for respondent1
S proba.tion to remain tolled pursuant to 

the provisions of this qond~tion for a total period, counting consecutive and non-consecutive 
months, exceeding thirty-six (36) months. 

"Cessation ofwork" means calendar month during which respondent-is not working 
for at ,least 40 hours as a pharmacy technician, as defmed in Business and Professions Code 
section 4115. "Resumption of work" means any calendar month during whloh respondent is 
working as a pharmacy technician for at least 40 hours as a pharmacy te'clmician as defmed 
by'Business and Professions Code section 4115. 

17. Violation ofProbation 

Ifrespondent has not complied with any term or condition ofprobation, the board 
shall have continuing jurisdictipn over respondent, and probation shall automatically be 
extended, until all terms and conditions have been satisfied or tl;Le board has taken other 
action as deemed appropriate to treat the failure to ·comply as a violation ofprobation, to 
terminate probation, and to impose the penalty that was sta?'ed. · 

If respondent violat~s probation in any respect, the board, after giving respondent 
notipe and an opportunity to be heard, may revoke -probation and carry out the disciplinary 
order that was stayed. Notice and opportunity to be heard are not required for those 
provisions stating that a violation thereof may le~d to automatic terminatioD; ·of the stay 
and!or revocation of the license. If a petition to revoke probation or .an accusation is flied 
.against respondent during probation, the board shall have continuing jurisdiction, and the 
period ofprobation shall be automatically·ex'tended 1,1ntil the petition to' revoke probation or 
accusation is heard and decided. · · 

18. · .Co~plet~on ofProbation 

Upon written notice by the board indicating successful completion ofprobation,. 
respondent1S pharmacy technician license will be fully restored. 

DATED: November 4, 2011 
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KAMALA D. HA:RIUS · 
Attorney General of California 
MARC D. GREENBAUM 
Deputy Attorney General 
THOMAS L. RINALDI 
Deputy Attorney General 
State Bar No. 206911 

· · 

300 So. Spring Street, S1.1ite 1702 
Los Angeles, CA 90013 
Telephone: (213) 897-254l 
Facsimile: (213) 897-2804 

Attorneys for Complainant · 

BEFORE THE 
BOMill OF PHARMACY 

DEPARTMENT. OF CONSUMER AFFAIRS· 
. STATE OF CALIFORNIA 

In the Matter ofthe Accusation Against: 

'BRIAN CAL'VIN BJNNIE 
16919 Shinedale Drive 
Canyon Country, .CA 91387. 

Phannacy Tecbnician Registration No. TCH 43562 

Respondent. 

·. 

Case No. 3811

ACCUSATION 

Comp~ainant alleges: 

·.PARTIES . . 
1, Virginia Herold {Complainant) prings this Accusation solely in her official capacity 

as th~ Executive Officer of the Board ofPharmacy, Department of ConsUlner Affairs (Board), 

z:- --On or aoout July 29, 2002,. the ~oard issued Ph~acy Tecln1icim1.Registration N'o~ 

TCH 43562 to Brian Calvin Binnie (RespondeD;t). The Pharmacy Tecbnician Registra:tion wap-in 

full force and effect at' all times relevanfto the charges brought herein and will expire on 

December 31, 2011, unless renewed. 

. JU:RlS:DICTION 

3. This Accusation is brought before ~he Board under the authority of the folloWing 

laws. All section references are to the Business and Professio;ns Code unless otherwise indicated, 

1 
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STATUTORY PROVISIONS 

4. ~ectio.n 1.18, subdivision (b), provides that the suspension, expiration, surrender or 

cancellation of a license sball not deprive the :Soard_ ~fjurisdiction -to pr~~eed with a disciplinary 

action during the period witbin wbich the license may be renewe~, restored, reissued or 

reinstated. 

5. Section 4060 states that "[n]o: person shall pqssess any controlled substance, except 

that ft.1mished to a p_erson up?n the pre~cription of a physician, ·~errtist, podiatrist, optometrist, 

veterinarian, or naturop11tbic doctor , ...n 

6:· Section 4300, subdi:v±s:ion (a), states that "[e]very license issued maybe suspended or 

revoked." 

7. Section 4301 states, in perti:q.ent part: 


nThe boa:rd shail take; ;l.ction .against any holdei:'·of'a license who is guilty ofunprofessional
. .. . . 

conduct or whose license has been procured by fraud or ~srepresentation or issu.ed by mist8ke. . 

Unprofessional c?nduct shall include, but is not limit~d to, any ofthe following: 

11 G) The vi~lation of any ofthe statutes .oftbis state, or any otber state, or ofth.e United 

States regulating controlled·substances and dangerous drugs ...: ;" 

REGULATORY PROVISIONS 

8. California Code ofRegulations, title 16, section 1770, states:. . . . 
· "For the pur:Pose of denial, susp_ension, or revocation of a pe;:sonal or facility license 

pursuant to D~vision 1.5 (commencing with Section 475) of the Business and Professions Code, a 

cr±:D:le or-act shall be conslaerea si:Costari~i~lyrelatea to -the qualifications, functions or ~uties of a 

licensee or registrant-ifto a substantial degr.ee it evidences present or po~ential unfitness of a 

licensee or registrant to perform the functions autJ?.orized by his license orregistration il1 a manner . .. . 

consistent with the public health, safety, or welfare. 11 


COST RECOVERY 


9. · Section 125.3 states, inpe~inentpart, thattbeBoardmay_;requestth.e administrative 

law jUdge to cfue~t a licerrti~'te found to have corm:rritted a -violation or -yiolations ofthe licens~g. 

2 
Accusation_____!---------__:________________________ 
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act to pay a sum not to exceed the reasonable costs of the investigation and enforcement of the 

case. 

CONTROLLED SUBSTA;NCE I DANGEROUS DRUG' 

: 1o~ Vicodin is a trade na:r:r+e:for the narcotic substance l1ydrocod~ne or dihy~rocodeinone 

with the·non~narcotic substance apetaminophen. (pain reliev~r and fever reducer). Vicodin is a 
 . ' 

Schedule rp controlled substance putsuant to 'Health and Safety Code section 11056(e), and is a 

dangerous· drug within the meaning ofsection 4022 .. 

CAUSE FOR DISCIPLINE 

(Dlegal Possession of Controlled Substance) 

11. Respondent is subject to disciplinary action under sections 4300 and 4301, 

subdivision G), for vlo~ating section 4060, in that on or about January 9, 2007, Respo.ndent 

possessed 83 Vicodin tablets, a· controlled substance and dangerous drug, witho'Q.t a valid 

prescription.· 

PRAYER 

'WHEREFORE, Complainant reR_uests that a hearing.be held on the matters h~rei.n allege'cl., 

 and that following the hearing, the Board issue a decision: 

1. Revoking or suspending Pharmacy Technician Registration No. TCH 43 562, issued 

to Respondent; 

2. Orderlng Respondent to pa,y the. Board th~ reasonable _costs 9fthe investigation and · 
. . 

enforcement ofthis case, pursuant to s~ction 125.3; and 

3. . Taking such other and further 

___ __ 
VIRG 

actio 

;~~D~_c_-.!.~+-h~'·-~7-1-'lt,'-'-;- •. 
I f 

Ex cu · e Officer 
Board ofPharmacy . . 
Department of Consumer Affairs 
State of California 
ConJP lainant 
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