BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke Probation Case No. 4545
Against:

ARTHUR HOWARD BERGER
14 Judith Drive

Greenlawn, NY 11740

Pharmacist License No. RPH 30997

Respondent.

DECISION AND ORDER
The attached Stipulated Surrender of License and Order is hereby adopted by the

Board of Pharmacy, Department of Consumer Affairs, as its Decision in this matter,
This decision shall become effective on June 2, 2014,

It is so ORDERED on May 28, 2014,

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

/q(. Chrags

By

STAN C, WEISSER
Board President
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KAMALA D, HARRIS

Attorney General of California

GREGORY J. SALUTE

Supervising Deputy Attorney General

HEATHER HUA

Deputy Attorney General

State Bar No, 223418
300 So, Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-2574
Facsimile: (213) 897-2804

Attorneys for Complainant

BEFORE. THE
BOARD OF PHARMACY -
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke Case No. 4545
Probation Against:

ARTHUR HOWARD BERGER - STIPULATED SURRENDER OF
14 Judith Drive LICENSE AND ORDER
Greenlawn, NY 11740

Pharmacist License No. RPH 30997

Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-
entitled proceedings that the following matters are true:
PARTIES .
1. Virginia Herold (Complainant) is the Executive Officer of the Board of Pharmacy,
She brought this action sélely in her official capacity and is represented in this matter by Kamala
D. Harris, Attorney Géneral of the Staté of Californta, by Heather Hua, Deputy Attorney _General.
2, Arthur Howard Berge-r (Respondent) is representing himself in this proceeding and

has chosen not to exercise his right to be represented by counsel,

Stipulated Surrender of Liconse (Case No, 4545)
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3. Onor about July 29, 1977, the Board of Pharmacy issued Pharmacist License No,
RPH 30997 to Arthur Howard Berger (Respondent). The Pharmacist License will expire on April
30, 2014, unless renewed.

JURISDICTION

4. Petition to Revoke Probation No, 4545 was filed before the Board of Pharmacy
(Board), Department of Congumer Affairs, and is currently pending against Respondent. The
Petition to Revoke Probation and all other statutorily required documents were properly served on
Respondent on October 22, 2013, Respondent filed his Notice of Defense contesting the Petition
to Revoke Probation, A copy of Petition to Revoke Probation No. 4545 is attached as Exhibit A
and incorporated by reference. |

ADVISEMENT AND WAIVERS

5. Respondent has carefully read, and understands the charges and-allegations in Petition
to Revoke Probation No. 4545. Respondent also has carefully read, and understands the effects
of this Stipulated Surrender of License and Order,

6.  Respondent is fully aware of his legal rights in this matter, including the right to a
hearing on the charges and allegations in the Petition to Revoke Probation; the right to be
represented by counsel, at his own expense; the right to confront and cross-examine the witnesses
against him; the right to present evidence and to testify on his own beﬁalf; the right io the
issuance of subpoenas fo compel the attendance of witnesses and the production of documents;
the right to reconsideration and court review of an adverse decision; and all other rights accorded
by the California Administrative Procedure Act and other applicable laws.

7. Respondent voluntarily, knowingly, and intelligently waives and gives up each and
every righf set forth above.

CULPABILITY

8.  Respondent admits the truth of each and every charge and allegation in Petition to
Revoke Probation No, 4545, agrees that cause exists for discipline and hereby surrendets his

Pharmacist License No. RPH 30997 for the Board's formal acceptance,

Stipulated Surrender of License (Case No. 4545?
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9. Respondent understands that by signing this stipulation he enables the Board to issue
an order accepting the surrender of his Pharmacist License without further process,

CONTINGENCY

10. This stipulation shall be subject to approval by the Board of Pharmacy. Respondent
understands and agrees that counsel for Complainant and the staff of the Board of Pharmacy may
communicate directly with the Board regarding this stipulation and surrender, without notice to or
participation by Respondent. By signing the stipuiation, Respondent understands and agrees that
he may not withd-raw his Iagreement or seek to rescind the stipulation prior to the time the Board
oonsiders-and acts upon it. If the Board fails fo adopt this stipulation as its Decision and Order,
the Stipulated Surrender ahd Disciplinary Order shall be of no force or effect, except for this
paragraph, it shall be inadmissible in any legal action between the parties, and the Board shall not
be disqualified from further action by having considered this matter.

11, The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Surrender of License and Order, including Portable Document Format
(PDF) and facsimile signatures thereto, shall have the same force and effect as the originals.

12, This Stipulated Surrender of License and Order is intended by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement,
It supersedes any and all prior or contemporaneous agreements, understandings, discussions,
negotiations, and commitments (written or oral). This Stipulated Surrender of License and Order
may not be altered, amended, modiﬁcdl, supplemented, or otherwise changed except by a writing
executed by an authorized representative of each of the parties,

13. In consideration of the foregoing admissiﬁns and stipulations, the parties agree that
the Board may, without further notice or formal prdceeding, issue and enter the fdllowing Order:

| ORDER |
IT IS HEREBY ORDERED that Pharmacist License No, RPH 30997, issued {o Respondent

Arthur Howard Berger, is surrendered and accepted by the Board of Pharmacy.,

1,  The surrender of Respondent’s Pharmacist License and the acceptance of the

surrendered license by the Board shall constitute the imposition of discipline against Respondent.

Stipulated Surrender of License (Case No, 4545)
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This stipulation constitutes a record of the discipline and shall become a part of Respondent’s
license history with the Board of Pharmacy,

2. Respondent may not apply, reapply, or petition for any licensure or registration {o the
Board for three (3) years from the effective date of the Decision and Order.

3. Respondent shall lose all rights and privileges as a pharmacist in California as of the
effective date of the Board’s Decision and Order,

4. Respondent shall cause to be delivered to the Board his pocket license and, if one was
issued, his wall certificate on or before the effective date of the Decision and Order,

5. Ifhe ever applies for licensure or petitions for _feinstatement in the State of California,
the Board shall treat it as a new application for licensure, Respondent must comply with all the
laws, regulations and procedures for licensure in effect at the time the application or petition is
filed, and all of'the charges and allegations contained in Petition to Revoke Probation No, 4545
shall be deemed to be true, correct and admitted by Respondent when the Board determines
whether to grant or deny the application or petition.

6. Respondent shall pay the agency its costs of investigation and enforcement in the

amount of two thousand and fifty-seven dollars ($2,057.00) prior to issuance of a new or

reinstated license,

7. If Respondent should evef apply or reapply for a new license or certification, or
pctition- for reinstatement of ailiccnsre, by any other health care licensing agency in the State of
California, all of the charges and allegations contained in Petition to Revoke Probation, No, 4545
shall be deemed to be true, correct, and admitted by Respondent for the purpose of any Statement
of Issues or any other proceeding seeking to deny or restrict licensure,

7 '
i
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Stipulated Surrender of License {Case No, 4545)
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ACCEPTANCE

I have carefully read the Stipulated Surrender of License and Order, I understand the
stipulation and the effect it will have én my Pharmacist License, I enter into this Stipulated
Surrender of License and Order voluntarily, knowingly, and int_elligently, and agree to be bound

by the Decision and Order of the Board of Pharmacy.

DATED: /ﬂZZBx/ 2003 /ﬁ,_//MA)/

ARPHUR HOWARD BERGER
Réspondent

ENDORSEMENT
The foregoing Stipulated Surrender of License and Order is hereby respectfully submitted .

for consideration by the Board of Pharmacy of the Department of Consumer Affairs,

Dated: ﬂ;’: e, X }; L/ }( Respectfully submitted,
KAMALA D, HARRIS

Attorney General of California
GREGORY J, SALUTE
Supervising Deputy Attorney General

HeATHER HUA

Deputy Attorney General
Attorneys for Complainant

LLA2013508958
51423448_2.doc

Stipulated Surrender of License (Case No. 4545)
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Petition {0 Revoke Probation No, 4545
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| Supervising Deputy Attorney General

. State Bar No, 223418

KAMALA D, HARRIS
Attorney General of California
GREGORY J.-SALUTE

HEATHER HUA
Deputy Attorney General

300 So, Spring Street, Sutie 1702
Los Angeles, CA 90013 '
Telephone: (213) 897-2574
Facsimile: (213) 897-2804
Attorneys for Complainant

BEFORE THF,
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition {o Revoke Probation | Case No. 4543
Against: -

ARTHUR HOWARD BERGER
14 Judith Drive - PETITION TO REVOKE PROBATION
Greenlawn, NY 11740

Pharmacist License No. RPH 30997
Respondent. -
Complainant alleges:
PARTIES

.1. Virginia Herold (Complainant) brings this Petition to Revoke Probation solely io her
official cap acit.y as Executive Officer, Board of Pharmacy, Department of Consumer Affairs,
- 2. . Onorabout July 29, 1977, the Board of Pharmacy issued Original Pharmaoist -
License Number RPH 30997 to Arthur Berger (Respondent). The license was in effect at all
times relevant to the charges brought herein and will expire on April 30, 2014, unless renewed, -

3. Ina disciplinary action titled In the Matter of thé Accumtian.Against Arthur Howard
Berger, Case No, 3747, the Board issued a Stipulated Settlement and Disciplinary Order,
effective March 28, 2012, in which Respondent’s California pharmacist license was revoked,
However, the revocation was stayed and Respondent’s California phefrmacist license was placed

on probation for five (5) years subject to terms and conditions as set forth in the Decision and

1

PETITION TO REVOKE PROBATION (Case No, 4545 )
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Order, including the requirements that Respondent shall report to the Board quarterly, shall
appear in person for interviews with the Board as scheduled, shall notify the board of any change
of address in a timely manner, shall undergo a medical evaluation, shall enroll in and participate
in the Board’s Pharmacist Recovery Program .(PRP), ghall submit the name of a practitioner for

board approval to act as his prescription monitor and coordinator, shall commence community

service with a board-approved community service organization and shall enroll in an ethics

course, A copy of that decision is attached as Exhibil A and is incorporated by reference,

JURISDICTION

4. This Petition to Revoke Probation is brought before the Board of Pharmacy (Board),
Department of Consumer Affairs, under the authority of the following laws, All section
references are to the Business and Professions Code unless otherwise indicated.

5, Section 4011 of the Code provides that the Board shall admihister anld enforce both
the Pharmacy Law [Bus, & Prof, Code, § 4000 et seq.] and the Uniform Controlled Substances
Act [Health & Safety Code, § 11000 et seq.].

6. Section 4300(a) of the Code provides that every license issued by the Board may be
suspended or revoked, |

FIRST CAUSE TO REVOKE PROBATION
(Failure to Report Quarterly to the Board)
7. At all times after the effective date of the. Decision and Order imposing probation.on

Respondent’s license, Term and Condition Number 2 of that Order required in pertinent part;

" Report to the Board, Respondent shall report To the Board quartsrly, on'a sthediile’!
as directed by the board or s designee. The report shall be made either in person or
in writing, as ditected, Among other requirements, respondent shall state in each
report under penalty of perjury whether there has been compliance with all the terms

and conditions of probation, Failure to submif timely reporis in a form as directed
shall be considered a violation of probation,

8. Respondent’s probation is subject to revocation as he failed fo comply with Term and |
Condition Number 2 of that probation, as referenced above, Respondent failed to submit timely
quarterly reports to the Board. No reporis have been received by the Board since the start of
probation,

2

PETITION TO REVOKE PROBATION (Case No. 4545 )
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SECOND CAUSE TO REVOKE PROBATION

(Railure to Appear for Interviews with the Board)
9. At all times after the effective date of the Decision and Order imposing probation on

Respondent’s license, Term and Condition Number 3 of that Order required:

Interview with the Board. Upon receipt of reasonable prior notice, respondent shall
appear in person for interviews with the board or its designee, at such intervals and.
locations as are determined by the board or its designee. Failure fo appsar for any
scheduled interview without prior notification to board staff, or failure to appear at
two (2) or more scheduled interviews with the board or its designee during the
period of probation, shall be considered a violation of probation.

10. Respondent’s probation is subject to revocation as he failed to comply with Term and |,

Condition Number 3 of that probation, as referenced above, Respondent failed to appear

for two (2) office conferences as scheduled on March 21, 2012 and June 22, 2012,
| THIRD CAUSE TO REVOKE PROBATION

(Failure to Notify the Board of a Change in Mailing Address)
11, At all times afier the effective date of the Decision and QOrder imposing probation on
Respondent’s license, Term and Condition Number 12 of that Order required in pertinent part:
Notification of a Change in Name, Residence Address, Mailing Address or
Employment. Respondent shall notify the I3oard in writing within ten (10) days
of a change in pame, residence address and mailing address, or phone number,

Faiture to timely notify the Board of any change in employer(s), name(s),
address(es), or phone number(s) shall be considered a violation of probatior,

12, Respondent’s probation is subject to revocation as he failed to cdmply with Term

and Condition Number 12 of that probaﬁon, as referenced above, Respondent failed to notify the

"Béard it April 25,2012 of lifs cliange of noailing addressto New York: Respondent relocated -

to New York prior to the start of probation, which is ut least before March 28, 2012,

FOURTH CAUSE TO REVOKE FPROBATION
(Failure to Undergo a Medical Evaluation)

13, At all times afier the effective date of the Decision and Order imposing probation on

Respondent’s license, Term and Condition Number 16 of that Order required in pertinont part:

3

PRETITION TO REVOKE PROBATION {Crse No, 4545 )
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16. Medical Evaluation, Within thirty (30) days of the effective date of this
decision, and on a pericdic basis thereafter as may be required Respondent sha)l
underge a medical evaluation, at Respondent’s own expense, by a Board-appointed or
board-approved physician who shall furnish a medical report to the Board,

14, Respondent’s probation is subject to revocation because he failed to comply with
Term and Condition Number 16 of that probation, as referenced above, Respondent failed to
submit documentation indicating the completion of a medical evaluation, .

FIFTH CAUSE TO REVOKE PROBATION

(Failure to Enroll in the Pharmacists Recovery Program)
15, At all times after the effective dato of the Decision and Qrder imposing probation on

Respondent’s license, Term and Condition 17 of that Order tequired in pertinent part:

Pharmacists Recovery Program (PRP). Within thirty (30) days of the effective date
of this decision, respondent shall contact the Pharmacists Recovery Program (PRP) for
evaluation, and shail immediately thereafter enroll, successfully participate in, and
complete the treatment contract and any subsequent addendums as recommended and -
provided by the PR and as-approved by the Board or ity designee,

Failure to timely contact or enroll in the PRP, or successfully participate in and .
complete the treatment contract and/or any addendums, shall be considered & violation
of probation, |

16. Respondent’s probation is subject to revoeation because he failed to comply with
'Term and Condition Number 17 of that probation, as referenced above. Respondent failed to
.enroll and participate in the random drug soreening program as equired. .

SIXTH CAUSKE TO REVOKE PROBATION

(Failure to Establish a Prescription Coordinator/Monitor)

Respondent’s license, Term and Condition Number 20 of that Order required in pertinent part:

days ot the effoctive date of this decision, respondent shall submit to the boatd, for its
prior approval, the name and gualifications of a single physician, nurse practitioner,
‘physician assistant, or psychiatrist of Respondent’s choice, who shall be aware of the

4

17. At all times after the effective date of the Decision and Order imposing probation on |

Prescription Coordination and Monitoring of Prescription Use. Within thirty (30) {.

PETITION TO REVOIKE PROBATION (Case No, 4545 )




L o < e = v

[ T S T e T T
S W o0 1 N th B L BN

e 21 e

22
23
24
23
26
27
28

respondent’s history with the use of alcohol and who will coordinate and monitor any
preseriptions for respondent for dangerous drugs, controlled substances or mood-
altering drugs.

Failure to timely submit the selected practitioner or replacement practitioner to the
board for approval, or to ensure the required reporting thereby on the quarterly
reports, shall be considered a violation of probation,

18, Respondent’s probation is subject to revocation as he failed to comply with Term and
Condition Number 20 of that probation, as referenced above. Respondent has not established a

practitioner to act as a prescription coordinator and monitor.

SEVENTH CAUSE TO REVOKE PROBATION

(Failure to Establish a Community Service Program)
19, At all times atter the effective date of the Decision and Order imposing probation on

Respondent’s license, Term and Condition Number 21 of that Order required:

Conmunity Services Program. Within sixty (60) days of the effective date of this
decision, respondent shall submit to the board or its designee, for prior approval, a
cotmunity service program in which Respondent shall provide free health-care
related services on a regular basis to a community or charitable facility or agency for
at least 100 hours within the first 3 years of probation. Within thirty (30) days of
board approvel thercof, Respondent shall submit documentation to the Board
demonstrating commencement of the community service program, A record of this
notification must be provided to the Board upon request. Respondent shall report on
progress with the community service program in the quarterly reports. Failure to
timely submit, commence, or comply with the program shall be considered a violation
of probation.

20. Respondent’s probation is subject to revocation as he failed to comply with Term and
Condition Number 21 of that probation, as referenced above, To date, Respondent has not |
submitted the pame of 1 commmunity service program for approval by the Board to subsequently |
commence community service thereafier,

EIGHTH CAUSE TO REVOKE PROBATION

(Railure to Enroll in an Ethics Course)
21, At all times after the effoctive date of the Decision and Order im:posing probation on

Respondent’s license, Term and Condition Number 23 of that Order required in pertinent part;

Ethics Course. Within sixty (60) calendar days of the effective date of this decision,
Respondent shall enroll in 8 course in ethics, at Respondent’s expense, approved in
advance by the Board or its designee. Failure to initiate the course during the first

5

PETITION TO REVOKE PROBATION (Case No, 4545 )
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 and 4380 of the Code for unprofessional conduct in that Respondent violated the Federal

year of probation, and complete it within the second year of probation, is a violation
of probation,

22. Respondent’s probation is subject to revocation as he failed to comply with Term and
Condition Number 23 of that probation, as referenced above. To date, Respondent has not
enrolled in a Board approved cthics course as required.

DISCIPLINARY CONSIDERATIONS

23. To determine the degree of discipline, if any, to be imposed on Respondent,
Complainant alleges that in a prior disciplinary action titled In the Matier of the First Amended
Accusation Against R & W Pharmacy Services, Inc and Arthur Howard Berger, in Case No, 2279
(OAH Ne. L2003110259), the Board of Pharmacy adopted the Decision and Order, effective
August 12, 2005, revoking Responcieﬁt’s California pharmacist license. However, the revocation |
was stayed and Respdndent’s California pharmacist license was placed on probation for three (3)
years subject to terms and conditions as set forth in the Decision and Order, The circumstances

are as follows:

a.  Respondent’s registration was subject to disuiplinary action under sections
4301{g), 4301(j), 4081(a), 4081(b) and 4332 of the Code in conjunctions with California Code of
Regulations, title 16, section 1718, for unprofessional conduct in that Reépondent failed to-
produce records of acquisition and disposition on June 16, 1999, during normal business hours

when demanded by & Board inspector.

b, Respondent’s registration was subject to disciplinary action under sections 4301 |

_P.rescription Drug Marketing Act .

¢.  Respondent’s registration was subject {0 diseiplinary action under section 4160 |

of the Code for unprofessional conduct in that Respondent conducted the act of wholesaling .

without a license,

d Respondent’s registration was subject to disciplinary action under section

4301(f) and 4301(0) of the Code for unprofessional conduct in that Respondent violated the

6

PETITION TO REVOKE PROBATION (Case No, 4545 )
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provisions of the state and federal laws and regulations governing pharmacy as more fully set
forth in paregraph 23, subsections (a) through (c), above, |
24, Respondent successfully completed probation effective Augnst, 2005. )
PRAYER

WHEREFORE, Complainant requests that a hearing be hield on the matters herein alleged,
and that following the hearing, the Board of Pharmacy issue a decision:

1. Revoking the probation that was granted by the Board of Pharmacy in Case No, 3747
and imposing the disciplinary order that was stayed, thereby revoking PBarmacist License No.
RPH 30997, issued to Respondent Arthur Berger,

2. Taking such other and further-action as is deemed necessary and proper.

DATED: q/l‘,’)//.ﬁ

 HEROLD
fficer
Board of Pharmacy
Department of Consumer Affairs
State of California

Complainani

7

PETITION TO REVOKE PROBATION {Cass No, 4545 )




BEFORJ THE
BOARD OF PHARMACY

" DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

Arthur Howard Berger
11220 Cashmere Street
Los Angeles, CA 90049

- And

14 Judith Drive
Greenlawn, New York 11740

Pharmacist License No, RPH 30997

- Respondent,

Case No. 3747

OAH No. L-2011060315

£

DECISION AND ORDER

The attached Stipulated Settlement and Disciplinary Order is hereby adopted by the

Board of Pharmacy, Department of Consumer Affairs, as its Decision in this matter.

This decision shall become efsctive on March 28, 2012,
It is 'so- ORDERED on February 27, 2012,

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS

. STATE OF CALIFORNIA

/q(. AR

By

STANLEY C. WEISSER
Board President
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KAMALA I, HARRIS
Attorney General of California

- (GREGORY J. BALUTE

Supervising Deputy Attorney General

HEATHER HUA

Deputy Aftorney General

State Bar No, 223418,
300 So, Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: 5 13) 897-2574
Facslmile (213) 897-2804

At:‘orneys Jor Complainant

‘ BEFORE THE
BOARD OF PHARMACY
DEPARTMEN’I‘ OF CONSUMER AFB‘AIRS
+ STATE OF CALIFORNIA ',

n the Metter of the Acousation Agajnst Case No. 3747

ARTHUR HOWARD BERGER -~ I'OAH No, L—201-10603 15
11220 Caghmere Street .
Los Angeles, CA 90049

ind o » STIPULATED SETTLEMENT AND
‘ '~ |DISCIPLINARY ORDER

14 Judith Drive
Greeniawn, New York 11740

Pharmacist License No. R.PH 30997
i ' . Respondent,

. IT13 BEREBY STIPULATED AND AGREED by and betwoon the partfes to the sbove-
entitled prooleeding's that the follbwmg metters are true; |
. PARTIES :
1, . Virginia Herold (Complainant) is'the Executive Officer of the Board of Pharmaqy.

She brought this action solely in her official capacity and is represented [n this matter by Kamala

D, Harris, Attorney General of the Sta.té of California, by Heather Hua, Deputy Attorney General,
. 2. Respondent Arthur Howard Berger (Respondent) is representing himself invthis

‘proceeding and has chosen not to exercise his xigh't to be represented by counsel.

STIPULATED SETTLEMENT (Case no.t 3747)
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| RPH 30997 to Respondent, Thc Pharmacist Iicense was in full force and effect af all times

Regpondent fimely filed his Notice of Dafeﬁse comes't_ing the Acousation,

‘the attendence of witnesses and the produo’uon of documents, the right 10 recomdaratwn and

" Admmstra‘twe Procedure Act and other applloable laWS

3, Onorabout July 29, 1977, the Board of Pharmaoy _issued Pharrnacist License No,

relevant to the ohaxges brought in Accusation No, 3747 and will expire on Aprll 30, 2012, wmless
renewed, '
' JURISDICTION
4, Acomgation No.' 3747 wes filed before tiw Board of Pharmacy (Board), Depariment of

Consumer Affairs, and s currently pending ageinst Respondent, The Accusetion and »alll ofher

statutorily re;quired dooumerits were properly served on Respondent on May 17, 2011,

A copy of Accusation No, 3747 {s attached as exhibit A and ilrioorporated hareinlllay '
reference, O o
. ADVISE@* NT AND WATVERS
T Respondent e oarefully read, and understands the oharges and allegatlons in | |
Accusation. No 3747, Respondent has also carefully reed, and woderstands the sffeots of this
Sﬁpula,ted Setflerent and Dlsoxplmary QOrder, | - , '
6, Respondent is fully aware of his legal rights in this mafe‘ccr moludmg the nght toa

‘ hearmg on the oharges and allegatlons iy the Accusation; the rlght to be rcpresented by covmsel gt |

bis own expanse, the right 1o confront and cross-examine the Witnesses against him; the right to

present ovidenee and to testify on his own behalf, the right‘ 10 the issuance of subpoenas to compel |

court review of e adtverse decigion, and all other, rights nocorded by the Callforma

7, Responden‘t voluntarily, knowingly, and intelligently waives and gives up each and
every right set forth above, | |
CULPABILITY

8. Respondsm admits the truth of each and every charge and allegatlon in Accusation

No, 3747,

STIPULATED SETTLEMENT (Coss ho 3747) |
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- 9 Respondent agrees that his thmaciét Licerse {s subjeot t‘o'disciplins and he agrees
to be bound by the Board's probationary texms as set forth in the Disciplinary Orderbelow,
- - CONTINGENCY, -
10, This stlpulatlon shall be subject to approval by the Board of Pharmacy. Respondent
understands and agrees that counsel for Complainant a.nd the staff’ of the Board of Pharmaoy may

communioate directly with the Bogrd rcgarding this stipulation end settlement, without notice t

or participation by Respondent. By signing the stipulation, Respondent understands and agrees '

that he mey not withdraw his agreemént or seek to reseind the sﬁpula,ti'on prior to the time the
Board oonsiders and asts wpon it, If the Board fhlls to-adopt this st1pu1atlon as its Decision and
Oxder, the S’ctpulated Settlement and Disclplinaly Order shall be of no foroe or effect, except for
this paragraph, it shall be inadmisstble in any legal action between the parties, and the Board s‘_nall

not be disqualified from further action by having considered this matter,

11.. The partie-s understand and agtee that facsimile coples of this S’rlpulated Se’ttlemant
and -Disciplmary Order, inclqdmg faosinile mgnatures thersto, shall have the same force and
effect as the originals, ' . ‘

12, This Stipﬁiated Sefttlement and Disciplinary Order is intended by the parties to be an :
integrated writing representing the c'o'mplete, final, and exclusive embodiment of their ggreemen;c.

it supersédes any and all prior or contemporaneous agreements, understandings, dscnsgions,

'11egot1auons and comm1tments (written or oral) This. Stlpulated Settlement and DLsozplmary

Order mey not be altered amended, modlﬁed supplamen’cod or otherwise changed ﬂxcept bya
writing executed by an authorlzad representative of each of the parties,

13, In consideration of the foregoing admissions and sﬁpulatton_s, the parties agree that
the Boad may, without futther notice or formal proveeding, issus and enter the following
Disoiplinery Order: |

| QISCIPLINARY ORDER
IT IS HEREBY ORDERED that Pharmaolst Lmense No. RPH 30997 issued to Respondent

is revoked, However, the revocation is stayed and RasPcmdent is placed on probation for five (5)

"years on the followmg tcxms and conditions,

STIPULATED SETTLEMENT (Case no.t 3747)
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1. Obey ,.f!;.ll Lax.vs
Re'spc‘mdfmt shall obey all state and federal laws and regﬁlations'
Reéspondent shall relport any of the following ocourrences 1o the Board, in writing, within -
seventy-two (72) hours of such ogeurrence:
J an arrest or tssuance of a criminal comﬁllaint for violation of any provision of the
Pharmaoy Law, state and-federal food and drug lawé; or stats and federal controlled
substances laws | .
+  apleaof guilty of nolo contendre in any state o1 federai criminal proceeding to any
crirﬁinal complajnt, information or indictment
v @oonviction olf anylcﬂr"ne ' '
»  disecipline, oitation, or othet a,dministré,ti‘fe aotion filed by aﬁy state or federal agency
‘which tnvolves Respogdent’s pharmascist license or which is related 1o the practics of
" pharmacy or the maoufaetiring, obtaining, hendling, distibuting, billing, or charging
| for any drug, device'or controlled substance, _
Failure, o timely report such ocourrence éhall be considersd ﬁolﬁﬁbn of probation,
: 2 , Report to the Board . | :
Respondent shall report to the Boerd quarterly, ona schedule as dJ'rec’lced by the .Board or ifs
designee: The repert shall be made elther in persen or.in writlng, &s directed. Among other’
rt;qujxements, Respondent shall state m eaoh report under penalty o'f perjury whether thete has
been oompliance with 411 the tejnﬁs and conditions of probetion, Feilure to submit {imely reports
in & form &s directed shall be considered a violation of ﬁro‘oation. Any perlod(s) of deliﬂlq;:\enoy
in submission of reports as direcied may be added té the total period of probation, Moreover, if
the final profvation report is not made as directed, probation shall be automatically extended until -
such tirﬁe ag the final report is made and acoepted by the Board, .
. 3 Interview with the Board | |
Upon receipt of reasonable prioi' notice, Respondent shall appear in person for interviews
‘with the Board or its de;ignee, at such Intervals and locations as are determined by the Board or
its designee, Pailure to appear for any scheduled interview withoult prior notification to Board

4
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staff, or failure to appear foz; two (2) or more scheduled interviews with the Board or its designee
during the, period of proba,tion,.shall be considered a violation of probation, '

. 4 Cooperate with Board Staff |

" Respondent shall cooperate with the Board's inspéction program and with the Board's

| monitoring and inv'estigation of Respondent's compliance with the terms and conditions of his

probation: 'IFailure to cooperate shall be considersd a violation of probation,

5. Continuing Edueation ‘

Respondent shall provide evidence of efforts to ma,ln‘cam skill and 1m0wledge as 8
pharmacist as dueoted by the Board or its dcs1gnee.

6.  Notice to Employers _

Duririg the period of probation, Respondent shail noti‘fy all present and prospective
employers of the decision in Aocusa,tion Case number 3747 and the ters, condmona and
restrictions imposed on Respondent by the decigion, as follows ‘

‘Within thlrty (30) days of the effectwe date of this decision, and Withi:n fifteen. (15) days of
Raspondent undertaking any new employment, Respondent shall cause his direot supervisor,

pha;rmamst—inwoharge (including sach new phalmacist—m~cha:ge emmployed during Respondent’

fonurs of @mployment) and owner to report to the Board in writing aoknowledging thet the listed -

individual(s) has/havq read the dec151on in case number 3747, and terms end condmens imposed

| thareby, It shell be Respondent s responsibility to ensure that his employer(s) and/or

supervigsor(s) submit thoely aclmowledgmem(s) fo the Board
. If Respondent worlcs for or 1s employed by or through a pharmacy cmployment service,
Respondent must notify his dizect supervisor, pharmacist-in-charge, aqd owner at every entrcy
licenged by the Board of the terms and conditions of the decision in Accusation case number ’:3"',?47
in advanoe of the Respondent commencing work af each licensed entity. A record of this
notlﬂcatton must be provided to the Board upon request, |

Furthermora wlthi;n thirty (30) days of the effective date of this decision, and within fificen
(15) days of Respoudcnt nndertaking Any new employmem by or through a pharmacy

employment service, Respondent shall cause his direet supervisor with the pharmacy employrﬁcnt'

5
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service to report to the Board in writing goknowledging that he has read the decision in case
number 3747 and the terms and dopditions imposed thereby, Tt shall be Respondent’s

respoﬁsibiliw to ensure that his employer(s) and/or supérvigor{s) submit tiﬁle,ly :

. acknowledgmeni(s). to th;es Board,

Faip.}re to timély notify present or pro§pective efni:loyer(s) or ’Lo cause that/those .
ernployer(s) to submit timely acknowledgments to the Boexd shall be considered & violation of
probation, | L . o

"Bmployment” within the meaning of tiis proviéién Sll’lB.ll include any full»tif_ne,
: péi;t;-time, temporeary, relisf or pharmacy mdnagement service as'a pharmacist or any
positmn for which & pharmaowt license is a. reqmremen’c or eriterion for smployment

whether.the Respondent is an employee 1ndependan1: contractor or Voluntecr

7. No Supervision of Interns, Servmg a3 Pharmacist-in-Charge (PIC), Serving a8

| Designated Representatwe—1u~(3ha1 ge, or Serving as a C‘onsultant

- Du::ing the period of probation, Responqlant sha11~not supervise any intern phermagist, be
the pharmacist-in-charge dr designated répresentative—in—'ciharge of any enltity Hoensed by ihe
Board nor serve as a consultant unless otherwise specified in this order, Ass‘amptmn of any such
unauthorized supervision responsmllmas shall be cons1dered a viplation of probetion.

8. Rembursement of Board Costs

As & condition precedent to succassful oompletlon of proba.uon, Respondﬁnt shall pay to the|

Board its costs of investigation and prosecutlon n the amount of five thousand ﬁVe hundred

seventy-two dollars ($5,572). Resp ondent shall. coordinate a paymemt sohedule with the Board.

There shall be no deviation from fhis schedule absent prior written approval by the Board or

its designee.  Failure to pay costs'by the deadline(s} as directed sl"..ail be considered a viclation of
probation, .

© The ﬁlmg of bankruptey by Respondan‘c shall not relieve Respondent of his responsxblhty to
refrnbursé the board its costs of investigation and prosecution. '

9. Probatlon Monitoring Costs

STIPULATED SETTLEMENT (Case no. 3747)
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| Respondent shall pay any costs asscciated with pfobation monitoring a.s determined by the

Boerd each and every year of probation. Such costs shall be payable to the Board on & schedule
as directed by .t.he Board c;r its designes. Failure to pay such costs by the deéd]inc(s) as direoted
ghall be considered a violation of probation, '

10.  Status of License _ | o

Resp onden’c ghall, at all ‘umcs w}ﬂle on probatlon, maintain an ac‘twe ouxrent lioense with
the Board, inciunding any penod duling which suspension or probation is tolled. Tailure to
maintain an active, Icurrcm license shall be considered & violation of prohation,

If Respo'ndcnt's license exlaires or s cancelled by operation of law or ofherwise at any time
during the'period of probatlbn, including any extensions thereof due 1o tolling or otherwise, upon

Ienewal or reapplication Respondent’s lioense sha.ll be subJ ect to all terms and conditions of this

proba’u on not prcwously satisfied,

11, License Surrender While o Probatmn/Suspenbion '

'Following the effeo’uva date of this decision, should Respondent cease practice due to
retiremen’g or,heallth, or be otherwise unable to satisfy the terms and conditions of probation,
Respondent may tender his license {0 the Board f:olr s,u:rrendler. The Bo ard or its designee ghall
have the discretion whether to grant the redusst flor surrender or 'te.ke.any other actiox it desrns
appropnate and. reasonable Upon forma,l acoeptance. of the surrender of the hoense, Respondent
will no longer be subject to the ‘tecms end condmona of probetion. This surrender congtitutes a
reoord of discipline and shall bepome & part of the Respor;den‘t’s liconse hlstory with the Board,

Upow. acéaptaﬁce of the surrender, Respondent shall relingquish his pdc}{et and wall Heense
to the Board within ten (10) days of notification by the Board that the surrenc'lerlis acoepted,
Respondent may not reapply for any license frotn the Board for three (3) years from the effective
date of the surrandelsr. Respondent shall meet all requiremcms' appliceble to the ljoense sought as
of the dete the application for that iioense 1s S}lbmiﬁed 10 tha'Bca:rd, including any outsteanding
oosts,

12, Nohﬁnatwn of a C‘hange in Neme, Residence Address, Mailing Address or
Emp]oyment

BTIPULATED SETTLEMENT (Cass no.t 3747)
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| Respondent shall rrorify the Board in writing within fen (10) days of any chanfge of

employment. Said'notiﬁr:ariorr shall dnclude the rr:asons for lleaving, the address of the new
employer, the name of the supervisor and owner, and the work schedule if known, Respondent .
shall further rrot'rfr the Board in Writiné within ten (10) days of a change in name, residence
address, maeiling eddress, or phone nutaber, | ' '

Ta11ure o timely, notify the Board of any charrge in employer(s), name(s), address(es), or
phone numbex(s) shall be considered a violation of probation,

" 13, Tolling of Probation |

Except durmg periods of suspensron, Respondent shell, at all times while on probation, be’

employed as a pharmeacist in California for a minimum of 40 hours per calendar month, Any

month during which this minirnum {s not met shall toll the period of probation, i, e, the period of

i probatmn shall be extended by one month for each month during Which this minimor is not met, |

Durrng any such perlod of tolling of probation, Respondent st none‘cheleas oomply with all
terma and conditlons of probation _ o

Should Raspondent, regardless of residency, for any regson (Including vacation) cease
pragticing es a pharmacist for a minimum of 40 'hours per oalendar month irr Californis,
Resporrclen‘r must hotify the Board in writing within ten (1 d) days of the oesserri on of practice, and
must further nofify the Beard in writing within ten (i 0) days of the resumption of practioe, - Any
farlure to provide such notrﬂcatlon(s) shall be corrsrdered aviolation of probation,

It is a violation of probation for Raspondent's probation to remain.tolled pursuant to the
prov151ons of this Gondmon for a total pf:nod, counting oonsacu’_cwe and non-congeautive months,
cxceedmg thirty-six (36) wonths.. | ' .

"Cessation of praotme” mepns arry calendar month during which Responderrt is :

not practicing as & pharmacist for at least 40 hours, 4s defined by Business and '

. Professions Code section 4000 etseq . "Resumption of pragtice" ‘weans any calendar

month during which Respondent is practicing as a pharmacist for at least 40'hours as

& phatmacist ag def.'rne:d by Business and Professions Code section 4000 &t seq,

STIFULATED SETTLEMENT (Cese no;: 3747)
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14, ‘Viplation of Probation .

If Respondent has not compllad Wlth any toron. or condition of probation, the Board shall

| have continuing jurlsdmuon over Respoudent, and probatmn shall automatically bc extended

vntil all terms and condi’uons have been satisfied or the Board has taken other aotlon a8 cleemed
appropriate to treat the failure to comply as & viclation of probation, to terminate p1 obaticn, and

10 impose the ﬁ@nalty fhat was stayed.

If Respondent violates probation in any respect, the Board, after glving Respondent notice '

and an opporhmity to be héard, may xevoke probation and earry out the disciplinary order that
was stayed, Notlee and opportunity to be heard are not requircd. for those provisions stating that &
violation thereof may lead to sutomatic termination of the stay and/or revocation of thP; license, If
a petition to revoke probation or an Iaccusatioﬁ 19 filed against Respondent during probation, the

Board shill have continuing jurisdiction and the period of probation shall be automatically

‘extended until the petition to rev.ol{é probation or aceusation i3 heard and decided,

15, Completion ofProbation I.
- Upon Wﬂttcn notice by the Board or its des1gnee mcl:tca’cmg sucoessful completionof
probation, Respondent‘s license will be fully restored ‘
16, Medical Evaluationt | , ‘
Within thirty (30) days of the effeotive date of this desision, and on a periodic basis
thereaféér as may be required by the Board or its designee, Respondent shall undergo a medical
evaluation, at Resﬁondcnt'sl OWD expenst, by 'a'Boérdnqppdintsd or Boarc}-approved physieian .

who shell furnish & medical report to the Board, The approved physician shall be provided with a

copy of the Boerd’s Accusation and deoision. A record of this notiﬁoaﬁc'm must be provided to the|’

Board upon request, Respondent shall sign & release authorizing the physjcian to furnish tha
Board with a cutrent diagnosis and a written report regandmg the Respondent's ability to functwn
mdependently as & phermacist with safety to the public, Re:spondc:rlt shal 1 comply with all thfa
recommendations-of the physician if directed by the Board or its desigpee.
If'the pfnysioian recommends, and the Board or ifs designee directs, that Respondent
undergo medical tréatment, Respondent shall, within thu'ty (30) days of written notice from the
9
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Board, submit to the Board or its designee, for prior apprwal thc name and qualiﬁoations of a
licensed physician of Respondent’s chmoe Wlthm thlrty (3 0) days of approval thereof,
Rebpondent shall submit documen’catmn to ihe Boa;rd demonstratmg ’chc commenoement of
reatment with the apprmfed physician, Should Respondent for any reason, cease trea.tment with | |
the approved physmlan Respondent shal 1 notify the Board immedla’scly end, within thirty ( 30)
days of ceasing treatnent, submit the name of & replacermnent physician of Respondent’s choloe to
the Board or its designele for prior a'plpro.val. ‘Within thirty (30) days of approval thereof,

Respondent shall submit documentation to the Board demonsirating fhe commenoement of

freatment with the approved replacement, Failure to comply with any deadline stated by this

paragraph shall be considered a violation of p'roba“cion.

Upon approval of the initial or any subSuncn’c physwlan, Respondent shall undcrgo rad

contmue tregtmont with that physiolan, at Rsspondent's own expense, witil the trea‘cing physmmn

racommends in Wrmng t6 the Board, and the Board or-itg designee agrees by way of a wrltten
notiﬁoation'to Raspondent, that no‘ﬁlrther'ltréaﬁnent is hecessary, Upon recelpt of such |
recommendation from the treating physician, and l;efore determinipg whe’cﬁer.to Ia'caept or rejeot
said.recommendation, the Bolrd or its designee may require Respondent to ndergo, at
Respondent’s own expenss, a medieal evaluation by & separate Board-appointed or ﬁpa:rd—
approved iahysioian. 1fthe ap'pmvedl evelxluati‘ng physician recommends that Respondent continue
treatment, the Board or its designee' may require Respondent to continve t:reatman't

Respondent shall talce all neocgssary steps to ensure that any 1rea,1:1ng physmlan gubmits

' Wrmen quarterly mports to the Board concerning Respondent’s fitness to practwe, progress in.

treatment, ax:.ud gther such information as may be required b)f the Board or its designee.

. Ifet 'an'y time an approved svatusting physician or Respondent’s approved treéfcing
physician determines that Respondent is unable to practice safely or indcpendenﬂy Bsa
pharmacist, the evaluating or treating physician shall nonfy the Board immediately by telephone
and follow up by written letter within three ) WOIkJIlg da"ys Upon nonﬁoa‘non from the Board
or its designee of this detarmma’clon, Respondent shall be automatloally suspended and shell not
resume practics unti] notified by the Board that practice may be resumed,

10
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Durmg suspensmn, Respondent shall not antcr Bny pharma,oy Brsa Of any portion of the

hcensad pre-rrnses ofa Wholesalel veterinary food-animal drug retailer or any other distributor of

: dmgs which, is 11ccnsad by the Boa.rd or any manufacturer, or where dangerous drugs and devwes

ot controlied substances are maintamed Respondent shall not practice pharmacy nor do any aot
involving drug selection, selecfclo,n of stock, manufacmrilng, cormpounding, dispensing or patient
consulfation; nor shall Respondent m'anage, administer, or be a consultant to any licensee of the
Board, or have access to or control the orderfng, manufacturing or dispenéiﬁg of dangerous diugs
and copirolled subgtances, Respondem shall not resuime practicc until notified by the Board,

During suspension Respondent shall not engage in any activity that.requires the

professional judgment of a pharmacist, Respondent shall not direct or control any espeot of the

ptactice of pharmacy. Respondent shall not perform the dutles of & pharmacy technicien ors
designated representative for any entity licensed by the Board, ‘ | '

Subjéot to the above restrictions, Respondant may continue to own or hold an interest in

" any hoemed premises in which he holds an intsrest at the time this decision becories effcotive |

u.nless otherwise specified in this order,
Iaﬂme to comply With this suspension shall be considered & vielation of probation,

' Comixiencing on. the effective date of this declsion, Respondent" shall not engage inthe

' practice of pharmacy until notified in writing by the Board thet Respondent has been deeme(i '

:medically fit to practioe safely and independently, and the Board or its das1gnee approves sald
récommendation, L . .

_ During suspensian, Respondert shall not enter any pharmacy area or any pmﬁop ofthe
licensed premises of a wholesaler, vetsﬂhary food;a:lﬁmlal Idrug retaiier or any other distributor of
drugs which is licensed by the Board, or any menufacturer, or where daiagerou_s drugs and devices
or vontrolled substances are meintained. Respondent shall not practice pharmacy nor de any act
invol;(ing drug selection, éelectioﬁ of s'tock, menufacturing, compoﬁixding, dispensing or petient
consultatior; nor shall Respendent manage, administer, or be a consultant to any licensee of the..
Board, or have access to or control the (?rdering, meinﬁfaotuﬂng or disPésnsing of dengerous drogs
or controlled lsubstances. ‘Respondent shali not resume practice until notified by the Board,

11
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‘ During éuspensic;.n, Respon&ent shall not engage in any activity that requires the

‘professional judgment of a pharmacist, Respondent shall not direct or control any aspeot of the

pragiioe of pharmacy, Respondent shall not pérform the duties of & pharmacy, technician or a
designated representative for any entity licensed by the Board, .

Subject to the above restrictions, Respondent may continve.to own or hold an interest in

any licensed prermises in which he holds an tnterest at the time this decision becomes effective

unless otherwise specified in this order,
* Feilure to comply with this suspension shall be considered a violation of probation,

If recommended by the evalvating physician ahd approved by the Board, Respondent shall

| be suspended from practioing pharmacy until the treating physician recommends, in writﬂng, a

statmg the basis therefore, that-Respondent can sa,fely and indspendently fesume tho praotme ofa
pharmamst and the Boa:rd or its designes approves sald recommendahon Respoudent shall not
regume practice until notified by.the Board that practice may be resumed

Durmg guspension, Respondent shall not enter any pharmacy area or any portwn of the

Iwensed premises of a whiolesaler, veterinary food—ammal drug retailer or any other diatributm of

. drugs which is licensed by the Board, or any manul‘acturer, ot where dangerous drugs angd devwes "

or controlled substances are mamtamed Respondeni shall not practice pharmacy nor do any a0l
involving drug seleotxon, selection of stock, manufacturing, compounding, d1spensmg or patient
consultafion; nor shall Respondent manage, adrriin‘istp;, or be & consuitant to any licensee of the |

Board,.or have access to or control the ordering, manui’aottuing or dispensing of dangerous drugs:

and coptrolled substances . Respondent shall not resume practice until notified by ihe Boa:rd

© During suspensmn, Respondem shall not engage in any activity that requires thﬁ

| profesalonal judgment of a phamlamst. Respondent shall not direct or control any aspect of the

practice of pharmacy. Respondeitt shall not perform the duties of a pharmacy technician or

designated representative for any entity licensed by the Board,
Subjeot to the above restrictions, Respondent may continyie to own or hold an interest in

any licensed premises in which he holds en intsrest 'at the time this, decision becomes effective

| unless otherwise speoified in this order.

12
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Faili;ar;: to comply with this suspensign shall be considered a violatlon of probation,

17, Pha‘rmacists Recovery Program (PRT) .

Within thirty (3 Oj days of the effective date of this decision, Respondent shall contact the
Pharmacislts Recovery Progrem. (PRP) for evaluation, and ghall 1m;rpediatcly thereafter enroll,
successtully participate In, and complets the treatment contract and any subséquent addendums ag
reoommended and provided by the PRF and es approved by the Board or its designee. The oosts
for PRP participation shall be borne by the Raspondent, '

If Respondent is currenfly enrolled in the PRP, said participation is now mandatory eind as

-of the cffectlva date of this decision is no Jonger corimdered a self-referral under Business end

Professions Code section 4362(c)(2). Respondent shall sucoessfully partmlpate in: and complete

hlS clurent contract and any subsequent addendxuns Wiﬂ‘l the PRE, .
Failure to timely contact or enroll in the PRP or suocessfully paftmlpate in and complets
the treatment cqntra,pt and/gr any addenldums, shall be consxde;ad a violation of pruobatlon.
Probation shall be automatically extended until Respondént successfully oémplete’s the
PRP, Any person terminated ﬁom the PRP program slfall be autornatically suspended by the,
Board. Respondent maiy not resutne the practice'of pharmacy weti] notified by the Board 1

Any confirmed positive test for aleohel or for any drug not lawfiully prascribt?d,by a
licensed practitioner es part of & documented medical 1:L‘ea',tment'sha11 result in the automatic
sﬁspengion of practice by Respondent and shall be considered viola‘tion. of proba’tlion.
Respoﬁdent may not resume the practice of pharmacy until notified by the Board in wriﬁpg.
During suspénéioh, Responder:t shall not exter any pharmacy atea ot any portion of the
licensed premises of & Wholesaler, veterinary food«h:ﬁmal drug retailer or any other distributor of
drugs whioh is loenged by the Board, or any manufacturer, or where dangerous drﬁgs and devices
or controlled substances are maintained, Respondent shell not practice pharmacy nor do any actl
involving drug selection, selection of stock, manuf‘aotumlg,. compounding, dispensing or patient

consultatlon; ner shell Respondent manage, administer, or be a consultant to ay licensee of the

~Board, or have access to or contro)] the ordering, manufacturing or dispensing of dangerous drugs

13
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and con'trolled substa:nces. Respondent shall not resume practice until notlﬁed by the Board,

During suspension, Respondent shall not engege in any activity that requires the
professional Judgment of a pharmacist, Respondent shall not direct ox control any aspect of ths
praotice Ofpharmacy Rcspondent shall not perform the duties of a pharmacy techniclan or a
de31gnated representative for any entity licensed by the Board .

Subj ect to the above restnctions, Regp ondcnt may continue to own or hold an interest in
aﬁy licensed promises in which he holds an interest at the time this decision becomes effective
unlegs otherwise spéciﬁed in this order. | . -

Pallure to comply with this suspension shall be considared a violation of probation.

" Respondent shall pay administrative fees as inVOwed by the PRP or its designee,, Pees not
timely paid ta the PRP shall constitute a violaton for probation, The Board will collect unpaid
adrninistrative foes as part of the annual probation monitoﬁng costs if not submitted to the PRP.

R.espondenl‘c shall work fn a ‘pharmacylsetting with acoess to controlled substances for six
(6)l consecutive months before suocessfully completing prbbé.tion. 'If Respondent fails to do so, ° .
ﬁrqba@ioﬂ shall be sutomatiocally extended until this oondition has been met, Failure to satisfy this

condition within six (6) months beyond the orlginal date of expiration of the term of probation

‘shall be considered a vidlation of probation,

18, Random Drug Screamng .
Respondent, &t his own expense, shall part101pafte in random testmg, including but nof

litmtqd to biological fluld testing (urine, blood), breathalyzer, hair follicle testing, or other diug

|| sereening I'Jrogram as directed by the Board or its designes, Respondent may be required to

participate in testing for the entire probation period and the frequency of testing will be -

determined by the Bo Qfd or its designee, At all times, Respondent shall fully cooperate with the |

Boerd or its designes, and shall, when directed, submit to such tests and samples for the detection
of aleohol, narcotics, Eypnotics, damgerous drugs or other controlled substances as the Board or '
its desigrice may direct, Failure to timely submit to ‘esting as dirsfcted shall"be considered a- |
violation of pi‘obation. Upon request of the Board or its desigx.lee, Réspondent shall provide

dosumentation from a licensed practitioner that the prescription for a detected drug was
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legitimately issued and is 5necassary part of the treatment of the Respondent, Failure to timely
provide such documentation shall be considered a violation of probation, Any confirmed positive
test for alaohol or for eny drug not la.wfully presoribed by 4 licensed practltxonar B8 part ofa
documented mcdmal treatment shall be considersd a violation of probation and ghall result in the
automatio suspension of practice of phmmy by Respondent, Respond.ent may not resume the.
practice of phannacy gntil notified by the Board in writing.

During suspension, Respondent shall not enter any pharmacy area or any portion of the

licensed premises of a wholesaler, vetorinary food-animal drug retailer or any other distribu*to;: of |

drogs which 1s licensed by the Board, or any manufaoturef or where dangerous drugs arid devioes
or gontrolled substanoes are maintained, R.esp ondent shall not praotme pharmecy nor do any aci

involving drug selection, selection of stook manufacturmg, oompoundmg, d1spensing or patient

_consultation, nor shall Respondent manage, administer, or be a consultantto any licenses of the

Boazd, or have acoess to or control the drdering3 Iflanﬁfaomring or d‘ispans,ing,fI of dangerous drugs
and oontrolled. substances, R,aépdndent shell not resummne practice umtil notified by the Board.

During 'suspcnsiqn, Respondém_: shall not engage in any actiyity thet requires the
p‘rofgssional judgment of a phertacist, Resporident shall not direct or control an'y aspect of the
practice of phermacy. Respondent shall not perform the duties of a pharmacy technician or a
designated representatiire.for an:)} entity licensed by the Board, o . '

Subject 1o :che above restrictions, Respondent may continue to own or hold an interest in
any licensed premises in which he holds an interest at the time this ‘decision bebpms§ effective
unless otherwma speoaﬂed in this order, |

Failure to comply ’Wlth this suspension shall be oons1dcrad a violation of probation,

.19, Abstain from Drugs and Aleohol Use = * - o

Respondent shall completely abstain from the possession. or use of alechol, controlled
substances, dangerous drugs and {helr associated pai‘gphemalia except when the drugs are
lawrfully preseribed by e licensed practli'tioner as part of e documented medical treatment, Up;m

request of the Board or its designes, Respondent shall provide documentation from the licensed

"practitioner that the presoription for the drug was legitimately issued and is.a necessary part of the
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treatment of the Respondent. Failure to timely provide such deouimentation shall be considered &

violation of prebation, Respondent shal! snsute that he is not In the same phiysical looatmn as

-individuals who are using illicit subsianoes even if Respondent is mot personally ingesting the

drugs, Any possessmn or use of aloohol conirolled substances, or their associated paraphemalia
no’c supported by the clocumentatlon timely provided, and/or any physica.l proximity to persons -
using ilictt substances, shall be considered a violation of probation. -

20 Prescriptian Coordmation and Momtormg of Prescription Use

' Within thirty (30) days of the effective date of this decision, Respondent shall submit to the

"Board, for its prior a,pprov:ai the name and qualifications of a smgle physiclan, nurse praotltloner,

physician assistant, or psychiatrist of Respondent's choice, who shall be aware of tha
Respondent's history with the use of controlled substances, and/or d:angerous drugs and who will |
goordinate end monitor any pxescriptioné fo'r Respondent for dangerous drugs, controlled
substances or mood-altering dffugs. The approved pra»ctiﬁoner ‘sharll be provided with a.copy of | '
the Board’s Accusation and_Deoisioﬁ. A record of th;ls notification raust be provided to the'Board

upon request, Respondent shall sigt. & release authorizing the practitioner to communicate with

‘the Bogrd about Respondent's t'reatmant(s){ The coordinating physician, nurse practitioner,

.phyéician assistant, or psychiatrist shall report 1o the Board ona quarterly basis for the duration of

probatidn regerding Reéspondent's conipliancq with this condition, “1f :any substances considered
addlctive have been preseribed, the Irelport shall idantify aprogram for the time limited use of any -
suoh substances, The Board may require that the single coordinating’ phyéioian, muse
practitioner, physician assistant or psychiatrist be alspe'cialist in addictive n}ed;ioine, or consult a
specialist in addictive madici'nc.’ Should Respondent, for auy rsas'onl,- cease supervision by the
approved practitioner, Réspondent shall ndt'ify the Boarcl immediately and, within thirty (30) days
of ocasmg treatment, subnit the name of a replacement physician, nurse practitioner, physwlan
assistant, or peyohiairist of Respondent’s choice to the Board or its des1gnee for its prior appxoval ',
Tailure to tlmely submit the selected practitioner or replacement practitioner to the Board for
approval or to ensure the required reporting thereby on ths quarterly reports, shall be considered
a violation of probation, ' '

+
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If at any tme an approved practitioner determines that Respondent is unable 1o practice

safoly or independently ag a pbarraclst, the practitioner shall notify the Board immediately by

' tolophona and follow up by writtén letter within three (3) working days Upon notification from

the Board or it designee of this dotermmatwn, Respondent shall be automatmally suspcndod and

shidll not resuine practice witil notified by the Board that practios may be resumed.
During suspension, Respondent shall not enter any pharmeacy srea or any portioo of the

Heensed premises of a wholosaler, veterinary food-animal drug retailer or any other distributor of

drugs which is licensed by the Board, or any maoufacmror, or where dangerous drugs and devices

or controlled substances are matntained Respondont shall not practide pharmacy nor do any act

J involving drug selection, selootion of stock, manufaoturing, compounding, dispensing or patient

consultation; nor shall Respondent manago, admlmstor or bo a consultent to any licenses of the
Board, or have access 1o or control the ordermg, manufaoturmg or dispensing of dangolous drugs
and controlisd substances, Respondent shall not resume praot:loo until notified by tho Board,

Dmmg sugpension, Respondent.shall not ongago in eny aotwi’cy that roqu1ros the

[ professional judgmont of'a pharmacist, Respondent shall not dlroot or conirol any aspoot of the’

praciice of pharmacy, Rospondont shall not perform the duties of & phormaoy toohx.ncwn or &
designated roﬁroéeotoﬁyo for any entity licensed by the Board, | '

‘Bubject to the above restrictions, Rosﬁoz}dom may continug to own or hold an interest in |
any Jicensed pr_oxnilsos In whichl he holds an interest at the:timo' this decision becomes effsctive
unless ctherwise spociﬂed in this order, ' L l

Faillure 1o comply with this suspension shall be consjdered a violation of probation.' ‘

2], Community Services Progmm S

‘Within sixty (60) days of the offootWo date of this decision, Rospondom shall submit to tho J

Board or is domgnoo for prior approvel, a oommumty sorvice program m which Respondont

shall provide free health-care related services on a regular basisto a oOmmumty ar ohantablo

*facility or agency for et least 100 hours within the first 3 vears of probation. Witkin Thirty !(30)

days of Board epproval thereof, Respondent shall ouboait documentation to the Board
demonstrating commencement of the community service program. A record of this notification
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must be provided to the Board uplon request, 'Respondént shall report on progress with the
corumunity service program in the quarterty reportﬁ, Failure to timély submit, cormmence, or
comply with the program shall be considered & violation of probation,.

22, No Own'ership of Licensed Premises '

Respondent shall not own, have any legal or beneficlal Interest in, or serve as 8 manager,
édmixﬁstrator,- member, officer, director, trustee, associate, or partner of any business, firm,
partnership, or corpotation curtently or hcreiﬁaf'ter licensed by the Board,” Regpondent shall sell
or transfer any leéal or' beneficial intgfest in any entity licensed by the Board within ﬁinety (90)
days following the effective date of this decision and Shall'immediately thereafter plrovide written
proof thereof o the Board, ' Failyre o timely divest Bry legal or ben,.e.ﬁoial linterest(s) or provide
documentation thereof shall be considersd a violation of probation. - | |

Respondent shall not acuite any ngw ownership, legal or bensfimal interest nor- scrve as A
manager adm1ms1:rato1 member, officer, dn*ector frustes, assomate or partncr of any additional

business, ﬂrm, partnersh1p, or corporation licensed by the Board, If Respondant currently oWns

"or hes any legal or beneficial interest in, or serves as a manager, administrator, member, officer,

director, trustee, assoelats, or partner of any buainqss; firm, partnership, or corporation currently

.or hereinafter licensed by the Beard, Respondent may continue to serve in such capacity or hold '

that interest, bui only fo the extent of that posmon ot interest as of the effectwe data of this-
decision. Vlolatmn of this restuctmn shall be consideted a violation of probatmn N
28, Ethies Course oo '
Within sixty (60) calendar days of the eZfective date of fhis deéision, Respondent s’hf:.ll
enroll i1 & course in ethics, &t Respondem:’s expense, approved in advance by the Board or its
designee, Fajlure to initiate the course during the first year of probation, and complete it within-
the second‘ year of probation, is a violation of probation,’
Respondent shall .sﬁbmit g certificate of oompletio;l to the Board or its designee within five

days after completing the course.

M

I
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 ACCEPTANCE |
I have carefully read. the Eftipulated‘ Settlement and Disciplinary Order, [understand the

stiptlation and the effeet'it will have on my Pharmacist License, I enter into this Stipulated

Settiement and Disciplinary Order voiuntarily, knowingly: and intelligently, and aérae tobe
bound by the Declsion and Order of the Bogxd of Pharmacy. |

ARTHIUR HOWARﬂ BERGER
Regpondent.

DATED:l B Sl WW A% WCM

END ORSEMENT

. The foragomg S”nlpulatad Settlement and Dlsoiplmary Order i hereby, respactfully
submmitted for uonSJ,c,leration by the Boaxd of Pharmacy of the Department of Consumer A{fairs,

Dated: : ' o . Respectfully submiﬁéd,
| KAMALA D, HARRIS '
Attorney General of California

+ GREGORY J, SALUTE
Superwsmg Deputy Attorney General

" HBATHER HUA
» Doputy Attormey General
Arrorney.s Sor C‘omplrxmant

LA2010503¢9% / 51037408.doo -
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vl : " ACCEPTANCE ‘
2 I have carefully read the Stipuldtad Settlement and Disciplinary Order, Ilunderstanld the
3 |1 stipulation and the effeot it will have on my Pharmaoist License, " Y enter into this Stipulated
4 || Settlernent and Disciplinary Order voluntarily, knowingiy, and intelligently, and agree o be
5 || bound by the Decision and Order of the Board of Pharmacy.
6|, ' '
7 o L7
8 || DATED: /) /29 /2su e Pt
. T ' -+ ARTHUR HOWARD BERGER
% - Respondent C
10 o
1l : ‘
2 ' ‘ ..  ENDORSEMENT _ , X
13 The foreguing Stipulated Settement and Disciplinary Order is hereby regpectially ' ‘
t4. | submitred for copsiderntion by the Board of Pharmaoy of the Department of Consumer Affairs,
\I 15 ' . ' ' . - . ' ' .
16 Dated: o ' ~ Respeotfully subiiitted,
 Aovendagn 89,80/ KAMALA D, HARRIS
A | , . Attorney Qeneral of California
. GRROORY J, SALUTE , .
18 o : . Supervising Deputy Attorney General
R \ .
20 ‘ . .
. oo ' - HEATHER Hua -
o . : Députy Attorney General |
Ariorneys for Complainant
22 '
23
24
LAZ01050300% / 31037408, doc : . :
. 25 , ‘ . . ' ) ' . ' |;
260
27
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KAMALA D, HARRIS

Attorney General of California

GREGORY J. SALUTE

Supervising Deputy Attorney General

HEATHER HUA

Deputy Attorney General

State Bar No. 223418
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-2574
Facsimile: (213) 897-2804

Attorneys for Complainant

. BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

11220 Cashmere Street

In the Matter of the Accusation Against: Case No. 3747
ARTHUR HOWARD BERGER
Los Angeles, CA 90049 ACCUSATI 0 N

Pharmacist License No. RPH 30997

~ Respondent.

Complainant alleges:
. PARTIES

1. Virginia Herold (Complainant) brings this Accusation 50 lely in her official capacity
as the Executive Officer of the Board of Pharmacy, Department of Consumer Affairs.

2. ; On or about July 29, 1977, the Board of Pharmacy (Board) issued Pharmacist License
No. RPH 3099;7 to Arthur Howard Berger (Respondent). The Pharmacist License was in fitll
force and effect af all times relevaﬁt to the charges brought herein and will expire on April 30,
2012, unless renewed.
.
o
i
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JURISDICTION

3. This Accusation is brought before the Board of Pharmacy (Board), Department of
Consumer Affairs, under the authority of the following laws. All section references are to the
Business and Professions Code unless otherwise indicated. |

| STATUTORY PROVISIONS

4.  Section 118, subdivision (b}, of the Code provides that the suspension, expiration,
surrender or cancellation ofa license shall not deprive the Board of jurisdiction to proceed with a
disciplinery action during the period within which the license may be renewed, restored, reissued
or reinstated.

5. , Section 490 of the Code states: ‘_

"(a) Inaddition to any other.action that a board is pern;itted to take against a licensee, a
board may suspendror revoke a license on the ground that the licenses has been convicted of a

1 crime, if the crime is substantially related to the qualifications, functions, or duties of the business
or profession for which the license was issued.

"(b) Notwithstanding any other provision of law, a board m;eiy exercise any avthority to
‘discipline a ﬁcensée for conviction of a crime that is independent of the authority granted under
subdivision (a) only if the crime is substantially related to the qualifications, functions, or duties
of the business or profession for which the licensee's license was issued.

"(c) A conviction within the meaning of this section means a plea or verdict of guilty or a
conviction following a plea of nolo contendere. Any action that a board is permitted to take
following the establishment of a conviction may be taken when the time for appeal has elapsed, or
the judgment of conviction has been affirmed on appeal, or when an order gfa;nting probation is
made suspending the imposition of sentencé, irrespective of a subsequent order under the )

provisions of Section 1303.4 of the Penal Code.” .
6. Section 4300 permits the Board to take disciplinary action to suspend or revoke a
license issued by the Board.

"
i
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7. Section 4301 states:
"The board shall take action against any holder of a license who is guilty of unprofessional
conduct or whose license has been procured by fraud or misrepresentation or issued by mistake.

Unprofessional conduct shall include, but is not limited to, any of the following:

"(h) The administering to o’neseif, of any controlled substance, or thé use of any dangerous
drug or of alcoholic beverages to the extent or in a manner as to be dangerous or injurious to
oneself, to a person holding a license under this chapter, or to any other person or to the public, or
to the extent that the use impairs the ability of the person to éonduct with safety to the public the

practice authorized by the license.

"()) The violation of any of the statutes of this state, or anyrother state, or of the United
States regulating controlled substances and dangerous drugs. --

") The conviction of more than one rnisdemeanor.or any felony involving the use,
consumption, or self-administration of any dangerous drug or alcoholic beverage, or any
combination of those substances. |

’_'(D The copviction of a crime substantially related to the qualifications, functions, aﬁd
duties of a licensee ﬁnder this chapter. The record of conviction of a violation of Chapter 13
(commencing with Section 801) of Title 21 of the United States Code regulating controlled
substances or of a violation of the statutes of this state regulating controlled substances or
dangerous drugs shall be conelusive evidence of unprofessional conduct. In all other cases, the
record of conviction shall be conclusive evidence only‘\b.f the Tact that the conviction occurred,
The board may inquire into the circumstances surrounding the commission of the crime, in order
to fix the degree of discipline or, in the case of a conviction not involving controfled substances

or dangerous drugs, to determine if the conviction is of an offense substantially related to the

_ qualifications, functions, and duties of a licensee under this chapter. A plea or verdict of guilty or

a conviction following a plea ofnolo contendere is deemed to be a conviction within the meaning

of this provision. The board may take action when the time for appeal has elapsed, or the

3
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judgment of conviction has been affirmed on appeal or when an order granting probation is made
suspending the imposition of sentence, irrespective of a subsequent order under Section 1203.4 of
the Penal Code allowing the person to withdraw his or her plea of guilty and to enter a plea of not
guilty, or setting aside the verdict of guilty, or dismis;smg the accusation, nformation, or

indictment.

"(0) Violating or attempting to violate, directly or indirectly, or assisting in or abeiting the
violation of or conspirihg to violate any provision or term of this chapter or of the applicable
federal and state laws and regulations governing pharmacy, including regulations established by
the board or by any other state or federal regulatory agency.”

8.  Section 11055(d)(1) of the Health and Saf‘e’cy Code states, m pertinent part,

“Unless specifically excepted or unless listed in another schedule, any material, compound,

mixture, or preparation which contains any quantity of the following substances having a
stimulant effect on the central nérvous system '
(1) Amphetamine, its salts, optical isomers, and salts of its optical isomers”
9.  Section 11057 (d)(32) of the Health a.nd Safety Code stafes, in pertinent part,
(8) The controlled substances listed in this section are included in Schedule.IV:
(32) Zolpidem
| REGULATORY PROVISIONS

10.  California Code of Regulations, title 16, section 1770, states:
"For the purpose of denial, suspension, or revocation of a personal or facility license
pursuant to Division 1.5 (commencing with Section 475) of the Business and Professions Code, a

crime or act shall be considered substantially related to the qualifications, fanctions or duties of a

| licensee or registrant if to a substantial degree it evidences present or potential unfitness of a

licensee or registrant to perform the functions authorized by his license or registration in a manner
consistent with the public health, safety, or welfare. ., .”

i
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COST RECOVERY
11, Section 125.3 of the Code provides, in pertinent part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and

enforcement of the case.

12. CONTROLLED SUBSTANCES/DANGEROUS DRUGS

.a. Amphetamine is a Scheduled IT controlled substance as defined in Health and Safety
Code section 11055(d)(1) and is categorized as a dangerous drug pursuant to Business and
Professions Code section 4022,

b. Ambienisa generic name for zolpidem tartrate, a nonbarbiturate hypnotic, is a
Scheduled IV controlled substance as designated by Health and Safety Code section 11057,
subdivision (d)(32), and is categorized as a dangerous d;'ug pursuant to Business and Professions
Code section 4022.

' FIRST CAUSE FOR DISCIPLINE |
{Criminal Conviction)

13. Reépondent is sﬁbject to disciplinary action under seétions 4301, subdivision (k) and
(D, and 490 of the Code, as defined in California Code of Regulations; title 16, section 1770, in
that Respondent was convicted of crimes, which are substantially related to the qualiﬁcations,
functions, or duties of a pharmacist, as follows:

a. On or about February 25, 2010, after pleading ﬁolo contendere, Respondent was
convicted of one misdemeanor count of violating Vehicle Code section 23152(a) [driving under
the influence of an alcoholic beverage or drug], in the criminal proceeding entitled The People of

the State of California v. Arthur Howard Berger (Super. Ct. County of Los Angeles, 2010,

No. SNW03668). Respondent was ordered by the court to enroll and complete a 3-Month First
Offender Aleohol Counseling Program, perform thirteen days of community service and was
sentenced to three years probation with certain terts and conditions, and ordered to pay
restitution, The circumstances surrounding the conviction are that on or about August 9, 2008,

California Highway Patrol officers responded to a traffic collision. After speaking with

5
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Respondent, officers noticed signs and symptoms of intoxjcation, Respondent performed several
ﬁéld sobriety tests (FSTs) unsuccessfully, Consequently, he was arrested for driving a motor
vehicle while under the influence of an alcoholic beverage and/or controlled substance resulting
in a traffic collision. Respondent submitted a urine sample that tested positive for
Amphetamines.
SECOND CAUSE FOR DISCIPLINE
(Use of Alcohol Beverages/Controlled Substance to the Extent to be Dangerous to Oneself)

14.  Respondent is subject to disciplinary action under section 4301, subdivision (h), of
the Code, on the grounds of unprofessional conduct, in that on or about August 9, 2008,
Respondent used and consumed alcoholic beverages and or controlled substances to the extent oi
in a manner as to be dangerous or injurious to himseﬁ‘ or to others. Complainént refers to, and by
this reference incorporates, the allegations set forth abbve in paragraph 13, subparagraph (),
inclusive, as though set fully. | ' '

THIRD CAUSE FOR DISCIPLINE
(Unprofessional Conduct)

15. Respondent is subject to disciplinary action under section 4301 of the Code, on the
grounds of unp'r‘ofessicnal conduct, in that on or about Avgust 9, 2008, when he was arrested for
causing a traffic collision while driving a motor vehicle under the influence of an alcoholic
beverage and or controlled substance. Complainant refers to, and by this reference incorporates,
the allegations set forth in paragraph 13, subparagraph (a), inclusive, as though set forth fully.

DISCIPLINE CONSIDERATIONS

16. To determing the degree of discipline, if any, to be imposed on Respondent Arthur
Howard Berger, Complainant alleges that on or about May 14, 2005, in a prior disciplinary action
entitled, “In the Mattér of the Accusation Against R&W Pharmacy Sérvices, Inc., Patti Jo Reed
and Arthur Howard Berger,” before the Board of Pharmacy, Case No. 2279, Respondent’s
Pharmacist license was suspended for a.period of 60 days and placed on probation for a period of
three (3) years with certain terms and conditions.

/1
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PRAYER
WHEREFORE, Complainant requests that a hearit{g be held on the matters herein alleged,
and that following the hearing, the Board issue a decision:
1. Revoking or suspending Pharmacist License No. RPH 30997, issued to Respondent
Arthur Howard Berger; '
2. Ordering Arthur Howard Berger to pay the Board the reasonable costs of the

investigation and enforcement of this case, pursuant to Business and Professions Code section

. 125.3; and

3.  Taking such other and further action as deemed necessary and proper.

( ) ey [iao>
G HEROLD ‘ /

Exectitive’Officer

Board of Pharmacy

Department of Consumer Affairs

State of California

Complainant

DATED: 5, é’r ///

LA2010503099
60561503.doc
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