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BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the First Amended Accusation and 
Petition to Revoke Probation Against: 

UPAS PHARMACY, INC., 

DBA UPAS PHARMACY 

BRIAN WILLIAM McKILLIP, President, 

Treasurer I Financial Officer, Pharmacist- .in­

Charge 

3332 Third Avenue 
San Diego, CA 91103 
Pharmacy Permit No. PHY 36112 

AND 

BRIAN WILLIAM McKILLIP 
3541 Ingraham Street 
San Diego, CA 92109 
Pharmacist License No. RPH 32896 

Respondents. 

Case No. 4190 

OAH No. 2012090664 

DECISION AND ORDER 

The attached Stipulated Settlement and Disciplinary Order is hereby adopted by the 

Board of Pharmacy, Department of Consumer Affairs, as its Decision in this matter. 

This decision shall become effective on October 7, 2013. 

It is so ORDERED on September 6, 2013. 

BOARD OF PHARMACY 
DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

By 
STANLEY C. WEISSER 
Board President 

http:Pharmacist-.in
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KAMALA D. HARRIS 
Attorney General of California 
LINDA K. SCHNEIDER 
Supervising Deputy Attorney General 
ANTOINETTE CINCOTTA 
Deputy Attorney General 
State Bar No. 120482 

110 West "A" Street, Suite 1100 
San Diego, CA 92101 
P.O. Box 85266 

San Diego, CA 92186-5266 

Telephone: (619) 645-2095 

Facsimile: (619) 645-2061 


Attorneys for Complainant 
BEFORETHE 

BOARD OF PHARMACY 
DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 

In the Matter of the First Amended Accusation and 
Petition to Revoke Probation Against: 

UPAS PHARMACY, INC., 
DBA UPAS PHARMACY; 
BRIAN WILLIAM McKILLIP, President, 
Treasurer I Financial Officer, Pharmacist-in-
Charge · 
3332 Third Avenue 
San Diego, CA 92103 

Pharmacy Permit No. PHY 36112 

BRIAN WILLIAM McKILLIP, 
3541 Ingraham Street 
San Diego, CA 92109 

Pharmacist License No. RPH 32896 

Respondents. 

Case No. 4190 

OAHNo. 2012090664 

STIPULATED SETTLEMENT 

AND DISCIPLINARY ORDER 

IT IS HEREBY STIPULATED AND AGREED by and between the patties to the above-

entitled proceedings that the following matters are true: 

PARTIES 

1. Virginia Herold (Complainant) is the Executive Officer of the Board of Pharmacy 

(Board). She brought this action solely in her official capacity and is represented in this matter by 

Kamala D. Harris, Attorney General of the State of California, by Antoinette Cincotta, Deputy 

Attomey General. 
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2. Respondents Brian McKillip and Upas Pharmacy are represented in this proceeding 

by David M. Balfour, Esq., DiCaro, Coppo & Popcke, whose address is 2780 Gateway Road, 

Carlsbad, CA 92009. 

3. On August 9, 1979, the Board issued Pharmacist License Number RPH 32896 to 

Respondent Brian William McKillip (Respondent McKillip). The license was in full force and 

effect at all times relevant to the charges brought in First Amended Accusation and Petition to 

Revoke Probation No. 4190, and will expire on October 31, 2014, unless renewed. 

4. On January 26, 1990, the Board issued Pharmacy Permit Number PHY 36112 to 

Respondent Upas Pharmacy, Inc. (Respondent Upas), to do business as Upas Pharmacy, with 

Respondent McKillip as President, Treasurer, Financial Officer, and Pharmacist-in-Charge. The 

permit was in full force and effect at all times relevant to the charges brought in First Amended 

Accusation and Petition to Revoke Probation No. 4190, and will expire on January I, 2014, 

unless renewed. 

PRIOR DISCIPLINE 

5. In a prior disciplinary action entitled "In the Matter of Accusation Against Upas 

Pharmacy, Inc., dba Upas Pharmacy and Brian William McKillip, RPH" Case No. 3423, by 

Decision and Order effective June 22, 2011, Pharmacist License Number RPH 32896, and 

Phannacy Permit PHY 36112 were revoked. However, the revocations were stayed, and the 

permit and license placed and remain on probation for a period of five years subject to certain 

terms and conditions. 

JURISDICTION 

6. First Amended Accusation and Petition to Revoke Probation No. 4190 was filed 

before the Board, and is currently pending against Respondents. The First Amended Accusation 

and Petition to Revoke Probation and all other statutorily required documents were properly 

served on Respondents on July 17, 2012. Respondents timely filed their Notices of Defense 

contesting the First Amended Accusation and Petition to Revoke Probation. A copy of First 

Amended Accusation and Petition to Revoke Probation No. 4190 is attached as Exhibit A, and 

incorporated herein by this reference. 
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" ADVISEMENT AND WAIVERS 

7. Respondent McKillip has carefully read, fully discussed with counsel, and 

understands the charges and allegations in First Amended Accusation and Petition to Revoke 

Probation No. 4190. Respondent McKillip has also carefully read, fully discussed with counsel, 

and understands the effects of this Stipulated Settlement and Disciplinary Order. 

8. Respondent McKillip is fully aware ofhis legal rights in this matter, as well as the 

rights ofRespondent Upas, including the right to a hearing on the charges and allegations in the 

First Amended Accusation and Petition to Revoke Probation; the right to confront and cross-

examine the witnesses against them; the right to present evidence and to testify on their own 

behalf; the right to the issuance of subpoenas to compel the attendance of witnesses and the 

production of documents; the right to reconsideration and court review of an adverse decision; 

and all other rights accorded by the Califmnia Administrative Procedure Act and other applicable 

laws. 

9. Respondent McKillip, personally and on behalf of Respondent Upas, voluntarily, 

knowingly, and intelligently waives and gives up each and every right set forth above. 

CULPABILITY 

10. Respondent McKillip, personally and on behalf ofRespondent Upas, understands and 

agrees that the charges and allegations in First Amended Accusation and Petition to Revoke 

Probation No. 4190, ifproven at a hearing, constitute cause for imposing discipline on his 

Phannacist License and Phannacy Permit. 

II. For the purpose of resolving the First Amended Accusation and Petition to Revoke 

Probation No. 4190 without the expense and uncertainty of further proceedings, Respondents 

agree that, at a hearing, Complainant could establish a factual basis for the charges in the First 

Amended Accusation and Petition to Revoke Probation No. 4190, and that Respondents hereby 

give up their rights to contest those charges. 

12. Respondents agree that Phannacist License No. RPH 32896 and Phannacy Permit 

No. PHY 36112 are subject to discipline, and they agree to be bound by the Board's probationary 

terms as set forth in the Disciplinary Order below. 
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CONTINGENCY 

13. This stipulation shall be subject to approval by the Board. Respondents understand 

and agree that counsel for Complainant and the staff of the Board may communicate directly with 

the Board regarding this stipulation and settlement, without notice to or participation by 

Respondents or their counsel. By signing the stipulation, Respondents understand and agree that 

they may not withdraw their agreement or seek to rescind the stipulation prior to the time the 

Board considers and acts upon it. If the Board fails to adopt this stipulation as its Decision and 

Order, the Stipulated Settlement and Disciplinary Order shall be of no force or effect, except for 

this paragraph, it shall be inadmissible in any legal action between the parties, and the Board shall 

not be disqualified from further action by having considered this matter. 

14. The parties understand and agree that facsimile copies of this Stipulated Settlement 

and Disciplinary Order, including facsimile signatures thereto, shall have the same force and 

effect as the originals. 

15. This Stipulated Settlement and Disciplinary Order is intended by the parties to be an 

integrated writing representing the complete, final, and exclusive embodiment of their agreement. 

It supersedes any and all prior or contemporaneous agreements, understandings, discussions, 

negotiations, and commitments (written or oral). This Stipulated Settlement and Disciplinary 

Order may not be altered, amended, modified, supplemented, or otherwise changed except by a 

writing executed by an authorized representative of each of the parties. 

16. In consideration of the foregoing admissions and stipulations, the parties agree that 

the Board may, without further notice or formal proceeding, issue and enter the following 

Disciplinary Order: 

DISCIPLINARY ORDER 

IT IS HEREBY ORDERED that Pharmacist License No. RPH 32896 issued to Respondent 

Brian William McKillip, and Pharmacy Permit No. PHY 36112 issued to Respondent Upas 

Pharmacy, Inc. are revoked. However, the revocations are stayed and both Respondents shall 

continue on probation for an additional four year period, until June 22, 2020, on the following 

terms and conditions. 
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1. Suspension- Respondent McKillip Only 

As part of probation, Respondent McKillip is suspended from the practice of pharmacy for 

120 days beginning the effective date of this decision. 

During suspension, Respondent McKillip shall not enter any phannacy area or any portion 

of the licensed premises of a wholesaler, veterinary food-animal drug retailer or any other 

distributor of drugs which is licensed by the Board, or any manufacturer, or where dangerous 

drugs and devices or controlled substances are maintained. Respondent McKillip shall not 

practice pharmacy nor do any act involving drug selection, selection of stock, manufacturing, 

compounding, dispensing or patient consultation; nor shall Respondent manage, administer, or be 

a consultant to any licensee of the Board, or have access to or control the ordering, manufacturing 

or dispensing of dangerous drugs and devices or controlled substances. 

Respondent McKillip shall not engage in any activity that requires the professional 

judgment of a pharmacist. Respondent McKillip shall not direct or control any aspect of the 

practice ofpharmacy. Respondent McKillip shall not perform the duties of a pharmacy 

technician or a designated representative for any entity licensed by the Board. 

Subject to the above restrictions, Respondent McKillip may continue to own or hold an 

interest in any licensed premises in which he holds an interest at the time this decision becomes 

effective unless otherwise specified in this order. 

Failure to comply with this suspension shall be considered a violation of probation. 

2. Tolling of Suspension- Respondent McKillip Only 

During the period of suspension, Respondent shall not leave California for any period 

exceeding ten (10) days, regardless of purpose (including vacation). Any such absence in excess 

of the (1 0) days during suspension shall be considered a violation of probation. Moreover, any 

absence from California during the period of suspension exceeding ten (10) days shall toll the 

suspension, i.e., the suspension shall be extended by one day for each day over ten (1 0) days 

Respondent is absent from California. During any such period of tolling of suspension, 

Respondent must nonetheless comply with all terms and conditions of probation. 

Ill 
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Respondent must notify the board in writing within ten (I 0) days of departure, and must 

further notifY the board in writing within ten (10) days ofretum, The failure to provide such 

notification(s) shall constitute a violation of probation. Upon such departure and retum, 

Respondent shall not resume the practice of pharmacy until notified by the board that the period 

of suspension has been satisfactorily completed, 

3, 	 Obey All Laws- Respondents Upas & McKillip 

Respondents shall obey all state and federal laws and regulations. 

Respondent McKillip shall report any of the following occurrences to the Board, in writing, 

within 72 hours of such occurrence: 

• 	 an arrest or issuance of a criminal complaint for violation of any provision of the 

Phannacy Law, state and federal food and drug laws, or state and federal controlled 

substances laws 

a plea of guilty or nolo contehdre in any state or federal criminal proceeding to any 

criminal complaint, information or indictment 

a conviction of any crime 

discipline, citation, or other administrative action filed by any state or federal agency 

which involves Respondent's Pharmacist license and Pharmacy Permit or which is 

related to the practice of pharmacy or the manufacturing, obtaining, handling, 

distributing, billing, or charging for any drug, device or controlled substance. 

Failure to timely report such occurrence shall be considered a violation of probation. 

4. 	 Report to the Board- Respondents Upas & McKillip 

Respondents shall report to the Board quarterly, on a schedule as directed by the Board or 

its designee. The report shall be made either in person or in writing, as directed, Among other 

requirements, Respondents shall state in each report under penalty of perjury whether there has 

been compliance with all the terms and conditions of probation, Failure to submit timely repotts 

in a form as directed shall be considered a violation of probation, Any period(s) of delinquency 

in submission of reports as directed may be added to the total period ofprobation, Moreover, if 
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the final probation report is not made as directed, probation shall be automatically extended until 

such time as the final report is made and accepted by the Board. 

5. Interview with the Board- Respondent McKillip Only 

Upon receipt of reasonable prior notice, Respondent McKillip shall appear in person for 

interviews with the Board or its designee, at such intervals and locations as are determined by the 

Board or its designee. Failure to appear for any scheduled interview without prior notification to 

Board staff, or failure to appear for two or more scheduled interviews with the Board or its 

designee during the period ofprobation, shall be considered a violation of probation. 

6. Cooperate with Board Staff- Respondents Upas & McKillip 

Respondents shall cooperate with the Board's inspection program and with the Board's 

monitoring and investigation of Respondents' compliance with the tenns and conditions of 

probation. Failure to cooperate shall be considered a violation ofprobation. 

7. Continuing Education - Respondent McKillip Only 

Respondent McKillip shall provide evidence of efforts to maintain skill and knowledge as a 

pharmacist as directed by the Board or its designee. 

8. Notice to Employers- Respondent McKillip Only 

During the period ofprobation, Respondent McKillip shall notify all present and 

prospective employers of the decision in case number 3423 and the terms, conditions and 

restrictions imposed on Respondent by the decision, as follows: 

Within 30 days of the effective date of this decision, and within 15 days of Respondent 

McKillip's undertaking any new employment, Respondent McKillip shall cause his direct 

supervisor, pharmacist-in-charge (including each new pharmacist-in-charge employed during 

Respondent McKillip's tenure of employment) and owner to repmt to the Board in writing 

acknowledging that the listed individual(s) has/have read the decision in case number 3423, and 

terms and conditions imposed thereby. It shall be Respondent McKillip's responsibility to ensure 

that his employer(s) and/or supervisor(s) submit timely aclmowledgment(s) to the Board. 

If Respondent McKillip works for or is employed by or through a pharmacy employment 

service, Respondent McKillip must notifY his direct supervisor, pharmacist-in-charge, and owner 
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at every entity licensed by the Board of the tem1s and conditions of the decision in case number 

3423 in advance of the Respondent commencing work at each licensed entity. A record of this 

notification must be provided to the Board upon request. 

Furthermore, within 30 days of the effective date of this decision, and within 15 days of 

Respondent McKillip's undertaking any new employment by or through a pharmacy employment 

service, Respondent McKillip shall cause his direct supervisor with the pharmacy employment 

service to report to the Board in writing aclmowledging that he has read the decision in case 

number 3423 and the terms and conditions imposed thereby. It shall be Respondent McKillip's 

responsibility to ensure that his employer(s) and/or supervisor(s) submit timely 

acknowledgment(s) to the Board. 

Failure to timely notifY present or prospective employer(s) or to cause that/those 

employer(s) to submit timely aclmowledgments to the Board shall be considered a violation of 

probation. 

"Employment" within the meaning of this provision shall include any full-time, part-time, 

temporary, relief or pharmacy management service as a pharmacist or any position for which a 

pharmacist license is a requirement or criterion for employment, whether the Respondent is an 

employee, independent contractor or volunteer. 

9. No Supervision oflnterns, Serving as Pharmacist-in-Charge (PIC), Serving as 
Designated Representative-in-Charge, or Serving as a Consultant- Respondent McKillip 
Only 

During the period of probation, Respondent McKillip may supervise any intern phannacist, 

be the pharmacist-in-charge or designated representative-in-charge of any entity licensed by the 

Board and serve as a consultant only if he subjects himself to monthly review by a Board-

approved consultant. Assun1ption of any such supervision responsibilities absent such monthly. 

review shall be considered a violation of probation. 

10. Reimbursement of Board Costs- Respondents Upas & McKillip 

As a condition precedent to successful completion ofprobation, Respondents shall pay, 

jointly and severally, to the Board its costs of investigation and prosecution in the amount of 

$41,830.50. Respondents have paid to the Board $17,777.00 ofthese costs. Respondents shall 
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pay 50% of the outstanding costs totalling $12,030.25 within 30 days of the effective date of the 

Board's Decision and Order. Respondents shall be permitted to make said payments on the 

remaining costs in a scheduled payment plan approved by the Board. 

There shall be no deviation from this schedule absent prior written approval by the Board or 

its designee. Failure to pay costs by the deadline(s) as directed shall be considered a violation of 

probation. 

The filing of bankruptcy by either Respondent shall not relieve either Respondent of their 

responsibility to reimburse the Board its costs of investigation and prosecution. 

II. Probation Monitoring Costs- Respondents Upas & McKillip 

Respondents shall pay, jointly and severally, any costs associated with probation 

monitoring as determined by the Board each and every year of probation. Such costs shall be 

payable to the Board on a schedule as directed by the Board or its designee. Failure to pay such 

costs by the deadline(s) as directed &hall be considered a violation of probation. 

12. Status ofLicense-Respoudents Upas & McKillip 

Respondents shall, at all times while on probation, maintain an active, cmrent license and 

permit with the Board, including any period during which suspension or probation is tolled. 

Failure to maintain an active, current license and permit shall be considered a violation of 

probation. 

If either Respondent's license or permit expires or is cancelled by operation oflaw or 

otherwise at any time during the period of probation, including any extensions thereof due to 

tolling or otherwise, upon renewal or reapplication Respondent's license and permit shall be 

subject to all terms and conditions of this probation not previously satisfied. 

13. License Surrender While on Probation/Suspension- Respondents Upas & 
McKillip 

Following the effective date of this decision, should Respondent McKillip cease practice 

due to retirement or health, or be otherwise unable to satisfy the tetms and conditions of 

probation, Respondents may tender their license and permit to the Board for smrender. The 

Board or its designee shall have the discretion whether to grant the request for surrender or take 
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any other action it deems appropriate and reasonable. Upon formal acceptance of the surrender of 

the license and permit, Respondents will no longer be subject to the terms and conditions of 

probation. This surrender constitutes a record of discipline and shall become a part of the 

Respondents' license history with the Board. 

Upon acceptance ofthe surrender, Respondents shall relinquish their pocket and/or wall 

license and permit to the Board within ten days of notification by the Board that the surrender is 

accepted. Respondents may not reapply for any license or permit from the Board for three years 

from the effective date of the surrender. Respondents shall meet all requirements applicable to 

the license sought as of the date the application for that license is submitted to the Board, 

including any outstanding costs. 

14. Notification of a Change in Name, Residence Address, Mailing Address or 
Employment- Respondent McKillip Only 

R~spondent McKillip shall notifY the Board in writing within ten days of any change of 

employment. Said notification shall include the reasons for leaving, the address of the new 

employer, the name of the supervisor and owner, and the work schedule if known. Respondent 

McKillip shall further notify the Board in writing within ten days of a change in name, residence 

address, mailing address, or phone number. 

Failure to timely notify the Board of any change in employer(s), name(s), address(es), or 

phone number(s) shall be considered a violation ofprobation. 

15. Tolling of Probation- Respondent McKillip Only 

Except during periods of suspension, Respondent McKillip shall, at all times while on 

probation, be employed as a pharmacist in California for a minimum of 40 hours per calendar 

month. Any month during which this minimum is not met shall toll the period of probation, i.e., 

the period ofprobation shall be extended by one month for each month during which this 

minimum is not met. During any such period of tolling of probation, Respondent McKillip must 

nonetheless comply with all terms and conditions ofprobation. 

Should Respondent McKillip, regardless of residency, for any reason (including vacation) 

cease practicing as a pharmacist for a minimum of 40 hours per calendar month in California, 
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Respondent McKillip must notifY the Board in writing within ten days of the cessation of 

practice, and must further notifY the Board in writing within ten days of the resumption of 

practice. Any failure to provide such notification(s) shall be considered a violation of probation. 

It is a violation of probation for Respondent McKillip's probation to remain tolled pursuant 

to the provisions of this condition for a total period, counting consecutive and non-consecutive 

months, exceeding 36 months. 

"Cessation of practice" means any calendar month during which Respondent is not 

practicing as a pharmacist for at least 40 hours, as defined by Business and Professions 

Code section 4000 et seq. "Resumption of practice" means any calendar month during 

which Respondent is practicing as a pharmacist for at least 40 hours as a pharmacist as 

defined by Business and Professions Code section 4000 et seq. 

16. Posted Notice of Probation- Respondent Upas 

Respondent Upas shall prominently post a probation notice provided by the Board in a · 

place conspicuous and readable to the public. The probation notice shall remain posted during 

the entire period ofprobation. 

Respondent Upas shall not, directly or indirectly, engage in any conduct or make any 

statement which is intended to mislead or is likely to have the effect of misleading any patient, 

customer, member of the public, or other person(s) as to the nature of and reason for the probation 

of the licensed entity. 

Failure to post such notice shall be considered a violation of probation. 

17. Violation of Probation- Respondents Up as & McKillip 

If either Respondent has not complied with any term or condition of probation, the Board 

shall have continuing jurisdiction over such Respondent, and probation shall automatically be 

extended, until all terms and conditions have been satisfied or the Board has taken other action as 

deemed appropriate to treat the failure to comply as a violation of probation, to terminate 

probation, and to impose the penalty that was stayed. 

If either Respondent violates probation in any respect, the Board, after giving such 

Respondent notice and an opportunity to be heard, may revoke probation and carry out the 
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disciplinary order that was stayed. Notice and opportunity to be heard are not required for those 

provisions stating that a violation thereof may lead to automatic termination of the stay and/or 

revocation of the license. If a petition to revoke probation or an accusation is filed against either 

Respondent during probation, the Board shall have continuing jurisdiction and the period of 

probation shall be automatically extended until the petition to revoke probation or accusation is 

heard and decided. If an accusation or petition to revoke probation is filed against Respondent 

pursuant to this paragraph, all allegations and charges in First Amended Accusation and Petition 

to Revoke Probation No. 4190 are deemed admitted for the purposes of such proceedings. 

18. Completion of Probation- Respondents Upas & McKillip 

Upon written notice by the Board or its designee indicating successful completion of 

probation, Respondents' license and permit will be fully restored. 

19. Community Services Program- Respondents Upas & McKillip 

Within 60 days of the effective date of this decision, Respondents shall submit to the Board 

or its designee, for prior approval, a community service program in which Respondent McKillip 

shall provide free health-care related services on a regular basis to a community or charitable 

facility or agency for at least 100 hours per year for each of probation. Respondent Upas shall 

provide free health-care related services on a regular basis to a community or charitable facility or 

agency for at least 1 00 hours per year for the first three years ofprobation, or a like alternative 

subject to Board approval. Within 30 days of Board approval thereof, Respondent McKillip shall 

submit documentation to the Board demonstrating commencement of the community service 

programs. A record of this notification mnst be provided to the Board upon request. Respondent 

McKillip shall report on progress with the community service programs in the quarterly reports. 

Failure to timely submit, commence, or comply with the programs shall be considered a violation 

of probation. 

20. Remedial Education -Respondent McKillip On.ly 

Within 60 days of the effective date of this decision, Respondent McKillip shall submit to 

the Board or its designee, for prior approval, an appropriate program of remedial education 

related to the grounds for discipline. The program of remedial education shall consist of at least 
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15 hours, which shall be completed within one year at Respondent McKillip's own expense. All 

remedial education shall be in addition to, and shall not be credited toward, continuing education 

(CE) courses used for license renewal purposes. 

Failure to timely submit or complete the approved remedial education shall be considered a 

violation ofprobation. The period ofprobation will be automatically extended until such 

remedial education is successfully completed and written proof, in a form acceptable to the 

Board, is provided to the Board or its designee. 

Following the completion of each course, the Board or its designee may require Respondent 

McKillip, at his own expense, to take an approved examination to test the Respondent's 

knowledge of the course. IfRespondent McKillip does not achieve a passing score on the 

examination, this failure shall be considered a violation ofprobation. Any such examination 

failure shall require Respondent McKillip to take another course approved by the Board in the 

same subj eet area. 

21. Pharmacist-in-Charge Self-Assessment- Respondent McKillip Only 

Respondent McKillip shall perform a self-assessment of the pharmacy operations every 

three months by completing a Community Pharmacy Self Assement Form (17M-39). The 

consultant shall countersign each of these completed self assessment forms. 

22. No Ownership of Licensed Premises- Respondent McKillip 

Respondent McKillip shall not acquire any new ownership, legal or beneficial interest nor 

serve as a manager, administrator, member, officer, director, trustee, associate, or partner of any 

additional business, firm, partnership, or corporation licensed by the Board. IfRespondent 

currently own or has any legal or beneficial interest in, or serve as a manager, administrator, 

member, officer, director, trustee, associate, or partner of any business, firm, partnership, or 

corporation currently or hereinafter licensed by the Board, Respondent may continue to serve in 

such capacity or hold that interest, but only to the extent of that position or interest as of the 

effective date of this decision. Violation of this restriction shall be considered a violation of 

probation. 
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23. Separate File of Records- Respondents Upas & McKillip 

Respondents shall maintain and make available for inspection a separate file of all records 

pertaining to the acquisition or disposition of all controlled substances. Failure to maintain such 

file or make it available for inspection shall be considered a violation ofprobation. 

24. Consultant for Owner or Pharmacist-In-Charge- Respondent McKillip 

During the period of probation, Respondent McKillip shall not supervise any intern 

pharmacist or serve as a consultant to any entity licensed by the Board. Respondent McKillip 

may be a phannacist-in-charge. However, if during the period of probation Respondent McKillip 

serves as a pharmacist-in-charge, Respondents shall retain an independent consultant at their own 

expense who shall be responsible for reviewing pharmacy operations on a quarterly basis for 

compliance by Respondents with state and federal laws and regulations governing the practice of 

pharmacy and for compliance by Respondent McKillip with the obligations of a pharmacist-in­

charge. The consultant shall be a phannacist licensed by and not on probation with the Board and 

whose name shall be submitted to the Board or its designee, for prior approval, with~n 30 days of 

the effective date of this decision. Respondent McKillip shall not be a pharmacist-in-charge at 

more than one pharmacy or at any pharmacy of which he is not the sole owner. Failure to timely 

retain, seek approval of, or ensure timely reporting by the consultant shall be considered a 

violation of probation. 

25. Ethics Course- Respondent McKillip Only 

Within 60 calendar days of the effective date of this decision, Respondent McKillip shall 


enroll in a course in ethics, at Respondent's expense, approved in advance by the Board or its 


designee. Failure to initiate the course during the first year of probation, and complete it within 


the second year of probation, is a violation ofprobation. 


Respondent McKillip shall submit a certificate of completion to the Board or its designee 

within five days after completing the course. The successful completion of the ethics course that 

Respondent McKillip is currently enrolled in with Board approval shall comply with this term 

and condition. 

Ill 
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ACCEPTANCE 

I have carefully read the above Stipulated Settlement and Discip'linary Order and .have fully 

discussed it with my attorney, David M. Balfour. I understand.the stipulation and tho effect it 

will have on my Pharmacist License R!ld )'harmMy Permit. I enter into this Stipulated Settlement 

and Disc.iplinary Order volwtarily, lmowingly, R!ld intelligently, and agree to be bound by tbe 

Decision and Order of the Board ofl'hal'maoy. 

DATED: BRlANWILLIAMMCKTLLTP;~.:3 
UPAS PHARMACY, INC., 
.RMpondents 
By Brian William McKillip, .Individually and as 
Presidentrrreasurer/J.<inat)oial Officer and · 
Pbarmacist·ln·Chargc ofUpas l'harxnaoy, Inc. 

Jhave read and fully discussed with Respondent Brian McKillip; Upas Pharmacy the te11ns 

ENDORSEMENT 

The foregoiug Stipulated Settl~ment a.ud DJsciplinary Order is hereby respectfully 

~ubwitted fir em sideration by the Board ofPhannacy of!be Department of Con•=•! Affairs. 
1

';;/ d--o 1::, Dated: Respectfully submitted, 

l<.A.MALA D. HARRIS 

Attorney Gene~al <;J_f.Californii · ) _ 

LINDA K. CHJ:!ElDER _/) / 
Sup rvlSil Oeputy A~ttmex:.taeneral 

/;1'
\___.--/! -- /:?/) 

802009312029 
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KAMALA D. HARRIS 
Attorney General of California 
LINDA SCHNEIDER 
Supervising Deputy Attorney General 
ANTOINETTE B. CINCOTTA 
Deputy Attorney General 
State Bar No. 120482 


110 West "A" Street, Suite 1100 

San Diego, CA 92101 

P.O. Box 85266 

San Diego, CA 92186-5266 

Telephone: (619) 645-2095 

Facsimile: (619) 645-2061 


Attorneys for Complainant 

BEFORE THE 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the Accusation and Petition to 
Revoke Probation Against: 

UPAS PHARMACY, INC. 

DBA UPAS PHARMACY 

3332 Third Avenue 

San Diego, CA 92103 


Pharmacy Permit No. PHY 36112 


BRIAN WILLIAM McKILLIP, RPH 

3541 Ingraham Street 

San Diego, CA 92109 


Pharmacist License No. RPH 32896 


Respondent. 

Case No. 4190 


FIRST AMENDED 
ACCUSATION AND PETITION 
TO REVOKE PROBATION 

Complainant alleges: 

PARTIES 

1. Virginia Herold (Complainant) brings this First Amended Accusation and Petition to 

Revoke Probation solely in her official capacity as the Executive Officer of the Board of 

Pharmacy (Board), Department of Consumer Affairs. 

2. On or about January 26, 1990, the Board issued Pharmacy Permit Number PHY 

36112 to Upas Pharmacy, lnc., doing business as Upas Pharmacy, with Brian William McKillip, 

as owner and Pharmacist-In-Charge (Respondent Upas). The Pharmacy Permit was in full force 

First Amended Accusation and Petition to Revoke Probation 
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and effect at all times relevant to the charges brought herein and will expire on January I, 2013, 

unless renewed. 

3. On or about August 9, 1979, the Board issued Pharmacist License Number RPH 

32896 to Brian William McKillip (Respondent McKillip). In Case No. 2396, by Decision and 

Order effective April 28, 2002, Pharmacist License Number RPH 32896 was revoked, the 

revocation stayed, and the license was placed on probation for a period of three years subject to 

certain terms and conditions. Respondent successfully completed his probationary term, and his 

license was reinstated. In Case No. 3423, by Decision and Order effective June 22, 20 II, 

Pharmacist License Number RPH 32896 and Pharmacy Permit PHY 36112 were revoked, the 

revocations were stayed, and the permit and license placed on probation for a period of five years 

subject to certain terms and conditions. (See Decision and Order in Case No. 3423, attached 

hereto, and incorporated here by this reference.) The Pharmacist License was in full force and 

effect at all times relevant to the charges brought herein, and will expire on October 31,2012, 

unless renewed. 

JURISDICTION 

4. This First Amended Accusation and Petition to Revoke Probation is brought before 

the Board under the authority of the following laws. All section references are to the Business 

and Professions Code (Code) unless otherwise indicated. 

5. Section 118, subdivision (b), of the Code provides that the suspension, expiration, 

surrender, or cancellation of a license shall not deprive the Board ofjurisdiction to proceed with a 

disciplinary action during the period within which the license may be renewed, restored, reissued 

or reinstated. 

6. Section 4300 ofthe Code states: 


"(a) Every license issued may be suspended or revoked. 


"(b) The board shall discipline the holder of any license issued by the board, whose default 


has been entered or whose case has been heard by the board and found guilty, by any of the 

following methods: 

"( 1) Suspending judgment 

2 
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. "(2) Placing him or her upon probation. 

"(3) Suspending his or her right to practice for a period not exceeding one year. 

"(4) Revoking his or her license. 

"(5) Taking any other action in relation to disciplining him or her as the board in its 

discretion may deem proper. 

" 

"(e) The proceedings under this article shall be conducted in accordance with Chapter 5 

(commencing with Section 11500) of Part I of Division 3 of the Government Code, and the board 

shall have all the powers granted therein. The action shall be final, except that the propriety of 

the action is subject to review by the superior court pursuant to Section I 094.5 of the Code of 

Civil Procedure." 

7. 	 This First Amended Accusation and Petition to Revoke Probation is also brought 
' 

pursuant to Decision and Order in Case No. 3423, referenced in paragraph 3, which states: 

"Ifeither Respondent violates probation in any respect, the Board, after giving such 

Respondent notice and an opportunity to be heard, may revoke probation and carry out the 

disciplinary order that was stayed. Notice and opportunity to be heard are not required for those 

provisions stating that a violation thereof may lead to automatic terminatino ofthe stay and/or 

revocation of the license. If a petition to revoke probation or an accusation is filed against either 

Respondent during probation, the Board shall have continuing jurisdiction and the period of 

probation shall be automatically extended until the petition to revoke probation or accusation is 

heard and decided." 

STATUTORY AUTHORITIES 

8. 	 Section 4022 of the Code states: 

"Dangerous drug" or "dangerous device" means any drug or device unsafe for selt~use in 

humans or animals, and includes the following: 

"(a) Any drug that bears the legend: "Caution: federal law prohibits dispensing without 

prescription," "Rx only," or words of similar import. 

/// 

3 

First Amellded Accusation and Petition to Revoke Pl'obation 



5 

10 

15 

20 

25 

2 

3 

4 

6 

7 

8 

9 

I I 

12 

13 

14 

]6 

17 

18 

19 

21 

22 

23 

24 

26 

27 

28 

"(b) Any device that bears the statement: "Caution: federal law restricts this device to sale 

by or on the order of a _____,," "Rx only," or words of similar import, the blank to be filled 

in with the designation of the practitioner licensed to use or order use of the device. 

"(c) Any other drug or device that by federal or state law can be lawfully dispensed only on 

prescription or furnished pursuant to Section 4006." 

9. Section 4059.5 of the Code states in relevant part: 

" 

"(d) Notwithstanding any other provision of law, a dangerous drug or dangerous device 

may be ordered by and provided to a manufacturer, physician, dentist, podiatrist, optometrist, 

veterinarian, naturopathic doctor pursuant to Section 3640.7, or laboratory, or a physical therapist 

'acting within the scope of his or her license. A person or entity receiving delivery of a dangerous 

drug or dangerous device, or a duly authorized representative of the person or entity, shall sign 

for the receipt of the dangerous drug or dangerous device." 

10. Section 4104, subdivision (b) ofthe Code states: 

"(b) Every pharmacy shall have written policies and procedures for addressing chemical, 

mental, or physical impairment, as well as theft, diversion, or self-use of dangerous drugs, among 

licensed individuals employed by or with the pharmacy." 

II. Section 4126.5 of the Code states in relevant part: 


"(a) A pharmacy may furnish dangerous drugs only to the following: 


"(I) A wholesaler owned or under common control by the wholesaler from whom the 


dangerous drug was acquired. 

"(2) The pharmaceutical manufacturer from whom the dangerous drug was acqui1·ed. 

"(3) A licensed wholesaler acting as a reverse distributor. 

"(4) Another pharmacy or wholesaler to alleviate a temporary shortage of a dangerous drug 

that could result in the denial of health care. A pharmacy furnishing dangerous drugs pursuant to 

this paragraph may only furnish a quantity sufficient to alleviate the temporary shortage. 

"(5) A patient or to another pharmacy pursuant to a prescription or as otherwise authorized 

by law. 
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"(6) A health care provider that is not a pharmacy but that is authorized to ·purchase 

dangerous drugs. 

"(7) To another pharmacy under common control. 

12. Section 4163, subdivision (a) of the Code states: 

"(a) A manufacturer, wholesaler, repackager, or pharmacy may not furnish a dangerous 

drug or dangerous device to an unauthorized person." 

13. Section 4169 of the Code states in relevant part: 


"(a) A person or entity may not do any of the following: 


(1) Purchase, trade, sell, or transfer dangerous drugs or dangerous devices at wholesale with 

a person or entity that is not licensed with the board as a wholesaler or pharmacy. 

" " 

14. Section 4301 of the Code states: 

"The board shall take action against any holder of a license who is guilty of unprofessional 

conduct or whose license has been procured by fraud or misrepresentation or issued by mistake. 

Unprofessional conduct shall include, but is not limited to, any of the following: 

" 

"U) The violation of any of the statutes ofthis state, or any other state, or of the United 

States regulating controlled substances and dangerous drugs. 

" 

"(o) Violating or attempting to violate, directly or indirectly, or assisting in or abetting the 

violation of or conspiring to violate any provision or term of this chapter or of the applicable 

federal and state laws and regulations governing pharmacy, including regulations established by 

the board or by any other state or federal regulatoi'Y agency." 

REGULATORY AUTHORITIES 

15. California Code of Regulations, title !6, section 1715.6 states: 

"The owner shall report to the Board within thirty (30) days of discovery of any loss of the 

controlled substances, including their amounts and strengths." 
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COST RECOVERY 

16. Section 125.3 of the Code states, in pertinent part, that the Board may request the 

administrative law judge to direct a licentiate found to have committed a violation or violations of 

the licensing act to pay a sum not to exceed the reasonable costs of the investigation and 

enforcement of the case. 

DRUGS 

17. Hydmquinone is a dangerous drug under Code section 4022, and is used for 

hyperpigmentation. 

18. Tretinoin is a dangerous drug under Code section 4022, and is used for acne. 

19. Kenalog, also known under the generic name triamcinolone, is a dangerous drug 

under Code section 4022, and is used for non-inflammatory skin disorders. 

ACCUSATION 


FIRST CAUSE FOR DISCIPLINE 


(Respondent Upas- Unlawful Wholesaling of Drugs) 


20. Respondent Upas is subject to disciplinary action under Code section 4301, 

subdivision U) for selling or transferring dangerous drugs at wholesale to an unlicensed person in 

violation of sections 4169, subdivision (a)(l ), and 4126.5. The circumstances are as follows: 

21. From about September 2009 to April2010, while Respondent McKillip was acting as 

pharmacist-in-charge, Respondent Upas furnished dangerous drugs without a prescription, 

including hydroquinone, tretinoin and Kenalog, to an unlicensed individual, L.M., and delivered 

the dangerous drugs to the personal residence ofL.M., located in Bonita, California. 

SECOND CAUSE FOR DISCIPLINE 

(Respondent Upas- Unlawful Drug Transfers) 

22. Respondent Upas is subject to disciplinary action under Code section 4301, 

subdivision U) for selling or tranferring dangerous drugs to unlicensed persons in violation of 

sections 4163, subdivision (a)and 4059.5, subdivision (d). The circumstances are set forth in 

paragraph 21, which is incorporated here by this reference. 
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THIRD CAUSE FOR DISCIPLINE 


(Respondent Upas- Failure to Report Drug Loss) 


23. Respondent Upas is subject to disciplinary action under Code section 4301, 

subdivision (o) for failing to timely report stolen controlled substances to the Board in violation 

of California Code of Regulation, title 16, section 1715.6. The circumstances are as follows: 

24. On or about January 18, 2011, while Respondent McKillip was acting as pharmacist­

in-charge, Re'spondent Upas was burglarized and controlled substances were reported stolen from 

the pharmacy to law enforcement. 

25. On or about May 23,2011, during an inspection of the pharmacy, Respondent 

McKillip, owner and phannicist-in-charge of Respondent ·Upas, admitted that the loss was never 

reported to the Board. 

FOURTH CAUSE FOR DISCIPLINE 


(Respondent Upas- Failure to Have Writen Policies and 


Procedures on Licensed Employee Theft/Impairment) 


26. Respondent Upas is subject to disciplinary action under Code section 4301, 

subdivision U) for failing to have written policies and procedures addressing chemical, mental, or 

physical impairment, as well as theft, diversion, or self-use of dangerous drugs among licensed 

individuals employed by or with the pharmacy in violation of Code section 4104, subdivision (b). 

The circumstances are as follows: 

27. On May 23,2011, while Respondent McKillip was acting as pharmacist-in-charge, 

during an inspection of the pharmacy, there were no written policies and procedures on licensed 

employee theft or impairment available for review. 

FIFTH CAUSE FOR DISCIPLINE 


(Respondent McKillip- Unlawful Wholesaling of Drugs) 


28. Respondent McKillip is subject to disciplinary action under Code section 4301, 

subdivision UJ for selling or transferring dangerous drugs at wholesale. to an unlicensed person in 

violation of sections 4169, subdivision (a)(l), and 4126.5. The circumstances are set forth in 

paragraph 21 above, which is incorporated here by this reference. 
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SIXTH CAUSE FOR DISCIPLINE 


(Respondent McKillip- Unlawful Drug Transfers) 


29. Respondent McKillip is subject to disciplinary action under Code section 430 I, 

subdivision Ul for selling or transferring dangerous drugs to unlicensed persons in violation of 

sections 4163, subdivision (a) and 4059.5, subdivision {d). The circumstai1ces are set forth in 

paragraph 21 above, which is incorporated here by this reference. 

SEVENTH CAUSE FOR DISCIPLINE 


(Respondent McKillip- Failure to Report Drug Loss) 


30. Respondent McKillip is subject to disciplinary action under Code section 4301, 

subdivision (o) for failing to timely report stolen controlled substances to the Board in violation 

of California Code of Regulation, title 16, section 1715.6, The circumstances are set forth in 

paragraphs 24 and 25 which are incorporated here by this reference. 

EIGHTH CAUSE FOR DISCIPLINE 

(Respondent McKillip- Failure to Have Written Policies and 

Procedures on Licensed Employee Theft/Impairment) 

31, Respondent McKillip is subject to disciplinary action under Code section4301, 

subdivision (j) for failing to have written policies and procedures addressing chemical, mental, or 

physical impairment, as well as theft, diversion, or self-use of dangerous drugs among licensed 

individuals employed by or with the pharmacy in violation of Code section 4104, subdivision (b). 

The circumstances are set forth in paragraph 27 which is incorporated here by this reference. 

PETITION TO REVOKE PROBATION 

CAUSE TO REVOKE PROBATION 

(Failure to Comply with Term of Probation- Obey All Laws) 

32 .. At all times after the effective date of Respondents' probation, Condition3 stated: 

"Obey All Laws- Respondents Upas & McKillip 

"Respondent shall obey all state and federal laws and regulations." 
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33. Respondents' probations are subject to revocation because they failed to comply 

with Probation Condition 3, referenced above. The facts and circumstances regarding this 

violation are set forth in paragraph numbers 20 to 31 above, which are incorporated here by this 

reference. 

PRAYER 

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged, 

and that following the hearing, the Board ofPhannacy issue a decision: 

I. Revoking the probation that was granted by the Board of California in Case No. 3423, 

and imposing the disciplinary order that was stayed thereby revoking Pharmacist License No. 

RPH 32896 issued to Brian McKillip, and revoking Pharmacy Permit No .. Pl-IY 36112 issued to 

Upas Pharmacy, Inc., dba Upas Pharmacy, Brian William McKillip, president, 

Treasurer/Financial Officer, and Pharmacist-in-Charge; 

2 Revoking or suspending Pharmacy Permit Number PHY 36112 issued to Respondent 

Upas Pharmacy with Brian William McKillip, owner and pharmacist-in-charge; 

3 Revoking or suspending Pharmacist License Number RPH 32896 issued to 

Respondent Brian William McKillip; 

4 Ordering Upas Pharmacy and Brian William McKillip to pay the Board of Pharmacy 

the reasonable costs of the investigation and enforcement of this case, pursuant to Business and 

Professions Code section 125.3; I 

5 Taking such other and further ac ·on as deemed necess\r)1 and prop~/,'\ 

DATED: -::rl9h2 \ t~-A·~-J \ l I 
qiRCJfNil\_HEROLD ' 

Exec~~fficer 
Board of Pharmacy 
Department of Consumer Affairs 
State of California 
Complainant 

SD2011801418 
70564233.doc 
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BEFORE THE 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 

In the Matter of the Accusation Against: 

UPAS PHARMACY, INC., dba UPAS 
PHAHMACY; BRIAN WILLIAM MCKILLIP, 
President, Treasurer I Financial Officer, 
Pharmacist-in-Charge 
3332 Third Avenue 
San Diego, CA 92103 
Pharmacy Permit No. PHY 36112 

and 

BRIAN MCKILLIP 

3541 Ingraham Street 

San Diego, CA 92109 


.,Ph=acist License No. RPH 32896 
Respondent. 

Case No. 3423 

DECISION AND ORDER 

The attached Stipulated Settlement and Disciplinary Order is hereby adopted by the 

Board ofPhannacy, Department of Consumer Affairs, as its Decision in this matter. 

This decision shall become effective on June 22, 201 1. 


It is so ORDERED on May 23, 2011. 


BOARD OF PHARMACY 
DEPARTMENT OF CONSUMER AFFAIR 

'-"'::: 
" 

:: STATE OF CALIFORNIA 

By 

STANLEY C. \VEISSER 
Board President 
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KAMALA D. ]-!AJUUS 
A Homey General of Califomia 
LINDA]( SCHNEIDER 
Supervising Deputy At\omey General 
G. MICHAEL GERMAN 

Deputy Attomey General 

State Bar No. 103312 


'I I 0 West "A" Street, Suite 1100 

San Diego, CA 921 OJ 

P.O. Box 85266 

San Diego, CA921 86~5266 

Telephone: (619) 645-2617 

Facsimile: (619) 645-2061 


Attorneys for Complainant 
BEFORETHE 


BOARD OF PHARMACY 

DEPARTMENT OF CONSUMER AFFAIRS 


STATE OF CALIFORNIA 


ln the Matter of the Accusation Against: 

UPAS PHARMACY, INC., dba UPAS 
PHARMACY; BRIAN WILLIAM 
McKILLIP, President, Treasurer I Financial 
Officer, Pharmacist-in-Charge 
3332 Third Avenue 

San Diego, CA 92103 


Pharmacy Permit No. PHY 36112 


BRIAN WILLIAM McKILLIP, 
3541 Ingraham Street 
Sa~ Diego, CA 92109 


Pharmacist License No. RPH 32896 


Respondents. 

Case No. 3423 


OAH No. 2010070665 


STIPULATED SETTLEMENT 


AND DISCIPLINARY ORDER 


11-----------~--~--------~ 

IT IS HEREBY STIPULATED AND AGREED l:iy and between the parties to the above-

entitled proceedings thai the following matters are true: 

PARTIES 

1. Virginia Herold (Complainant) is the Executive Officer of the Board ofPham1acy 

\Board). She brought this action solely in her official capacity and is represented in this matter by 

Kamala D Banis, Attomey General ofthe State of Califomia, by G. Michael German, Deputy 

Attorney General. 

STIT'ULATED SETTLEMENT (3423) 
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' 2. Respondents Brian McKillip at1d Up as Pharmacy are represented in this proceeding · 

by .DiCaro, Cappo & Popcke, David M. Balfour, Esg., whose address is 2780 Gateway Road, 

Carlsbad, CA 92009. 

l On August 9, 1979, the Board issued Phannacist License Number RPH 32896 to 

Respondent Brian William McKillip. The license was in full force and effect at all times relevant 

to the charges brought in Accusation No. 3423 and will expire on October 31, 2012, unless 

renewed. Effective April 28, 2002, the license was revoked, but the revocation was stayed for 

three years wrrile Respondent McKillip was placed and remained on probation. 

4. On January 26, 1990, the Board issued Phannacy Pcnnit Number PHY 36112 to 

Respondent Upas Phannacy, Inc. (Upas), to do business as Upas Pharmacy, with Res]JOndent 

McKillip as President, Treasurer I Financial Officer, and Phannadst-in-Charge. The penni! was · 

in full force and effect at all times relevant to the charges brought in. Accusation No. 3423 and 

will expire on January 1, 2012, unless renewed. 

JURISDICTION 

5, Acousation No. 3423 was filed before the Board, Department of Consumer Affairs, 

and is currently pending against Respondents. The Accusation and all other statutorily required 

documents were properly served on Respondents on June 14, 2010. Respondents timely filed 

their Notices of Defense contesting the Accusation, A copy of Accusation No. 3423 is attached 

as exhibit A and incorporated herein by reference. 

ADVISEMENT AND WAIVERS 

6. Respondent McKillip .bas carefully read, fully discussed with counsel, and 

understands the charges and allegations in Accusation No. 3423. Respondent McKillip has also 

carefully read, flllly discussed with counsel, and understands the effects of this Stipulated 

Settlement and Disciplinary Order. 

7, Respondent McKillip is fully aware ofhis legal· rights in this matter, including the 

right to a hearing on the charges and allegations in the Accusation; tl1e right to confront and cross-

examine the witnesses against him; the right to present evidence and to testify on his own behalf; 

the right to the issuance of subpoenas to compel the attendance of witnesses and the production of 
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docmnents; the right to r.econsiderati6ii 'and cotirt review ofan adverse decision; and all other 

rights accorded by the California Administrative Procedure Act and other applicable laws. 

8. Respondent McKillip voluntarily; lmowingly, and intelligently waives and gives up 

each and every right set f01ih above. 

CULPABILITY 

9. Respondent McKillip admits the truth of each and every charge and allegation in 

Accusation No. 3423. 

I 0. Respondent McKillip agrees that his Phannacist License· and Pharmacy Pennit are 

subject to discipline and agrees to be bound by the Board's probationary tenus as set .forth in the 

Disciplinary Order below. 

CONTINGENCY 

11. This stipulation shall be subject to approval by the Board. Respondent McKillip 

understands and agrees that counsel for Complainant and the staff of the Board may comm,unicate' 

directly with the Board regarding this stipulation and settlement, without notice to or participation 

by Respondent or his counsel. By signing the stipulation, Respondent McKillip understands and 

agrees that he may not withdraw his agreement or seek to rescind the stipulation prior to the time 

the Board considers and acts upon it. If the Board fails to adopt this stipulation as its Decision 

and Order, the Stipulated Settlement and Disciplinary Order shall be of no force or effect, except 

for this paragraph, it shall be inadmissible in any legal action between the pmiies, and the Board 

shall not be disqualified from further action by having considered this matter. 

12. 111e pariies understand and agree that facsimile copies of this Stipulated Settlement 

and Disciplinary Order, including facsimile signatures thereto, shall have the same force and 

effect as the originals. 

13. This Stipulated Settlement and Disciplinary Order is intended by the pmiies to be an 

integrated writing representing the complete, fmal, and exclusive embodiment of their agreement. 

It supersedes any and all prior or contemporaneous agreements, understandings, discussions, 

negotiations, and corrunitments (written or oral). This Stipulated Settlement and Disciplinary 
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Orderniaynot be altered, amended, rnodified, supplemented, or otherwise changed except by a 

writing executed by an authorized representative of each of the parties. 

14. In considerafion of the foregoing admissions and stipulations, the parties agTee that 

the Board may, without fhrther notice or fonnal proceeding, issue and enter the following 

Disciplinary Order: 

DISCIPLINARY ORDER 

IT IS HEREBY ORDERED that Pham1acist License No. RPH 32896 issued to Respondent 

Brian William McKillip, and Phannacy Permit No. PHY 36112 issued to Respondent Upas 

Phannacy, Inc. are revoked. However, the revocations are stayed and both Respondents are each 

placed on probation for five years on the following terms and conditions. 

1. Suspension- Respondent McKillip Only 

As part of probation, Respondent McKillip is suspended from the practice of pharmacy for 

90 days beginning the effective date of this decision. 

During suspension, Respondent McKillip shall not enter any phannacy area or any portion 

of the licensed premises of a wholesaler, veterinary food-animal drug retailer or any other 

distributor of drugs which is licensed by the Board, or any manufacturer, or where dangerous 

drugs and devices or controlled substances are maintained. Respondent McKillip shall not 

practice phannacy nor do any act involving drug selection, selection. of stock, n1anufactming, 

compounding, dispensing or patient consultation; nor shall Respondent manage, administer, or be 

a consultant to any licensee of the Board, or have access to or control tl1e ordering, manufacturing 

or dispensing of dangerous drugs and devices or controlled substances. 

Respondent McKillip shall not engage in any activity that requires the professional 

judgment of a phannacist. Respondent McKillip shall not direct or control any aspect of the 

practice ofpham1acy. Respondent McKillip shall not perform the duties of a pham1acy 

tecimician or a designated representative for any entity licensed by the Board. 

Subject to tbe above restrictions, Respondent McKillip may continue to .own or hold an 

interest in any licensed premises in which he holds an interest at the time this decision becomes 

effective unless otherwise specif1ed in this order. 
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'Failure to comply with this susp'ension shall be considered a violation ofprbbation. 

2. 	 Tolling of Suspension- Respondent McKillip Only 

During theperiod of suspension, respondent shall not leave California for any period 

exceeding ten (1 0) days, regardless of purpose (including vacation). Any such absence in excess 

of tl1e ('I 0) days during suspension shall be considered a violation of probation. Moreover, any 

absence from Califomia during the period of suspension exceeding ten (J0) days shall toll the 

suspension, i.e., the suspension shall be extended by one day for each day over ten (J 0) days 

respondent is absent from Califomia. During any such period of tolling· of suspension, 

respondent must nonetheless comply with all terms and conditions of probation. 

Respond en\ must notify the board in writing within ten (1 0) days of departure, and must 

fcnther notify the board in writing within ten (J 0) days ofre\um. The failure to provide such 

notification(s) shall constitute a violation of probation, Upon such departure and retum, 

respondent shall not resume the practice of pharmacy tmtil notified by the board that the pe!iod of 

suspension has been satisfactorily completed. 

3. Obey A.ll Laws -Respondents Upas & McKillip 


Respondents shall obey all state and federal laws and regulations. 


Respondent McKillip shall report any of.the following occmTences to the Board, in writing, 


within 72 hours of such occunence: 

an mresl or issuance of a criminal complaint for violation of any provision of the 

Phannacy Law, state and federal food and drug laws, or state and federal controlled 

substances laws 

a plea of guilty or nolo contendre in any state or federal criminal proceeding to any 

criminal complaint, infonnation or indictment 

a conviction of any crime 

• 	 discipline, citation, or other administrative action 'filed by any state or federal agency 

which involves Respondent's Pharmacist license and Pharmacy Permit or which is 

related to the practice ofphannacy or the manufactuting, obtaining, handling, 

distributing, billing, or charging for any drug, device or controlled substance. 
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FaiJ~re to timely report such ooc~rr~nce ;bali be considered a violation of probation. 

4. Report to the Board- Rcspondento Upas & McKilllp 

Respondents shall report to the Board quarterly, on a schedule as directed by the Board or 

its designee. Tbe report shall be made either in person or in wiiting, as directed. Among other 

requirements, Respondents shall state in each report under penalty of perjury whether there has 

been compliance with all the terms and conditions of probation. Failure to submit timely reports 

in a fonn as directed shall be considered a violation of probation. Any period(s) of delinquency 

in submission ofreports as directed may be added to the total period of probation. Moreover, if 

the :final probation report is not made as directed, probation shall be automatically extended until 

such time as the final report is made and accepted by the Board. 

5. Interview with the Board- Respondent McKillip Only 

Upon receipt of reasonable prior notice, Respondent McKillip shall appear in person for 

interviews with the Board or its designee, at such intervals and locations as are detennined by the 

Board or its desigitee. Failure to appear for any scheduled interview without prior notification to 

Board staff, or failure to appear· for two or more scheduled interviews with the Board or its 

desig:mie during the period of probation, shall be considered a violation of probation. 

6. Cooperate with Board Staff- Respondents Upas & McKillip 

Respondents shall cooperate with the Board's inspection program and with the Board's 

monitoring and investigation of Respondents' compliance with the tenns and conditions of his 

probation. Failure to cooperate shall be considered a violation of probation. 

7. Continuing Education- Respondent McKillip Only 

Respondent McKillip shall provide evidence of efforts to maintain skill andlmowledge as a 

pharmacist as directed by the Board or its designee. 

8. Notice to Employers- Respondent McKillip Only 

During the period of probation, Respondent McKillip shall notify all present and 


prospective employers ofthe decision in case number 3423 and the tenns, conditions and 


rest1.ictions imposed on Respondent by the decision, as follows: 
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Within 30 days of the effective date of this decision, and within 15 days of Respondent 

McJ(jllip's undertaking any new employment, Respondent McKillip shall cause his direct 

snpervisor, phannacist-in-charge (including each new phanm\Cist-in-charge employed during 

Respondent McKillip's tenure of employment) and owner to report to the Board in writing 

acknowledging that the listed individual(s) has/have read the decision in case number 3423, and 

tenns and conditions imposed thereby. lt shall be Respondent McKillip's responsibility to ensure 

that his employer(s) and/or superv'isor(s) submit timely acknowledgment(s) to the Board. 

If Respondent McKillip works for or is employed by or through a pham1acy employment 

service, Respondent McKillip must notify his direct supervisor, phannacist-in-charge, and owner 

at every entity licensed by the Board of the tenus and conditions of the decision in case number 

3423 in advance of the Respondent commencing work at each licensed entity. A record of this 

notification must be provided to the Board upon request. 

Furthem1ore, within 30 days of the effective date of this decision, and within 15 days of 

Respondent McKillip's undertaking any new employment by or through a phannacy employment 

service, Respondent McKillip shall cause his direct supervisor with the phannacy employment 

service to report to the Board in wtiting acknowledging that he has read the decision in case 

number 3423 a11d thetenns and conditions imposed thereby. It shall be Respondent McKillip's 

responsibility to ensure that his employer(s) and/or SJJpervisor(s) submit timely 

acknowledgment(s) to the Board. 

Failure to timely notify present or prospective employez(s) or to'cause that/those 

employer(s) to submit timely acknowledgments to the Board shall be considered a violation of 

probation. 

"Employment" within the meaning of this provision shall include a11y full-time, 

pmi-time, temporary, relief or pharmacy managemmt service as a phannacist or any 

position for which a pharmacis\ license is a requirement or criterion for employment, 

whether the Respondent is an employee, independent contractor or volunteer. 
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1 vi&i'Oll . 9. .. No Supetvi~i'On. of Interns, Servin~ as Pharmacist-in-Charge (PIQ), Serving 1\.h 
Designated Representatrve-m-Charge, or Servmg as a Consultant- Respondent McKillip 
Only 

During the period of probation, Respondent McKillip may supervise any intem pharmacist, 

be the pharmacist-in-charge or designated representative-in-charge of any entity licensed by the 

Board and serve as a consultant only if he subjects himself to monthly review by a Board-

approved consultant. Assumption of any such supervision responsibilities absent such monthly 

review shall be considered a violation of probation. 

10. Reimbursement of Board Costs- Respondents Upas & McKillip 

As a condition precedent to successful completion of probation, Respondents shall pay, 

jointly and severally, to the Board its costs of investigation and prosecution in the amount of 

$30,579.50. Respondents.shall be permitted to make said payments in a scheduled payment plan 

approved by the Board. 

There shall be no deviation from this schedule absent prior written approval by the Board or 

its designee. Failure to.pay .costs by the deadline(s) as directed shall be considered a violation of 

probation. 

The filing ofbanlm1ptoy by either Respondent shall not relieve either Respondent of his· 

responsibility to reimburse the Board its costs of investigation and prosecution.. 

11. Probation Monitoring Costs- Respondents Up as & McKillip 

Respondents shall pay, jointly and severally, any costs associated with probation 

monitoring as detennined by the Board each and every year of probation. Such costs shall be 

payable to the Board on a schedule as directed by the Board or its designee. Failure to pay such 

costs by the deadline(s) as directed shall be considered a violation of probation. 

12. Status of License- Respondents Upas & McKillip 

Respondents shall, at all times while on probation, maintain an active, cunent license and 


pennit with the Board, including any period during which suspension or probation is tolled. 


Failure to maintain an active, current license and pennit shall be considered a violation ·of 


probation. 
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If either Respondent's license or permit expires or is cancelled by operation of law or 

otherwise ai ,any time during the period of probation, including any extensions thereof due to 

tolling or otherwise, upon renewal or reapplication Respondent's license and permit shall be 

subject to all terms and conditions of this probation not previously satisfied. 

13. License Surrender While on Probation/Suspension- Respondents Upas & 
MciU!lip

Following the effective date of this decision, should Respondent McKillip cease practice 

due to retirement or health, or be otherwise unable to satisfy the tenns and conditions of 

probation, Respondents may tender their license and penni! to the Board for surrender. The 

Board or its designee shall have the discretion whether to grant the request for smrender or take 

any other action it deems appropriate and reasonable. Upon formal acceptance of the surrender of

the license and pennit, Respondents will no longer be subject to the terms and conditions of
. 

probation. This surrender constitutes a record of discipline aod shall become a part of the

Respondents' license history with the J;>oard. 

Upon acceptance of the surrender, Respondents shall relinquish their pocket and/or wall 

heense-and-pennit-te-\he-Beanl-with}ll-t~::!l-d&:ys-o:f'-:twti:ficatic;n-b-y tb e Board_thaLthe_surrender is 

accepted. Respondents may not reapply for any license or permit from the Board for three years 

from the effective date of the surrender. Respondents shall meet all requirements applicable to

the license sought as of the date the application for that license is submitted to the Board, 

including any outstanding costs. 


14. Notification of a Change in Name, Residence Address, Mailing Address or 
Employment~ Respondent McKillip Only 

· Respondent McKillip shall notify the Board in writing within ten clays of any change of 

employment. Said notification shall inClude the reasons for leaving, the address of the new 

·employer, the name of the supervisor and owner, and the work schedule if known. Respondent 

McKillip shall further notify the Board in writing within ten days of a change in name, residence 

address, mailing address, or phone number. 
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Failure to timely notify the Board of any change in employer(s), name(s), address(es), or 


phone number(s) shall be considered a violation of probation. 


15. Tolling of Probation- Respondent McKillip Only 

Except during periods of suspension, Respondent McKillip shall, at all times while on 

probation, be employed as a pharmacist in California for a minimum of 40 hours per calendar 

month. Any month during which this minimum is not met shall toll the period of probation, i.e., 

the }Jeriod ofprobation shall be extended by one month for each month dming which this 

minimum is not met. During any such period of tolling of probation, Respondent McKillip must 

nonetheless comply with all tem1s and conditions ofprobation. 

Should Respondent McKillip, regardless ofresidency, for any reason (including vacation) 

cease practicing as a phamucist for a minimum of 40 hours per calendar month in California, 

Respondent McKillip must notify the Board in writing within ten days of the cessation of 

practice, and must further notify the Board in writing within ten days of the resumption of 

practice. Any failure to .provide such notification(s) shall be considered a violation of probation. 

It is a violation of probation for Respondent McKillip's probation to remain tolled· pursuant 

to the provisions of this condition for a total period, counting consecutive and non"consecutive 

months, exceeding 36 months. 

"Cessation of practice" means any calendar month during wl1ich Respondent is 

· not practidng as a pharn1acist for at least 40 hours, as defined by Business and 

Professions Code section4000 et seq . "Resumption of practice" means any calendar 

month du!ing which Respondent is practicing as a phannacist for at least 40 hours as 

a pharmacist as defined by Business and Professions Code section 4000 e\ seq. 

16. Posted Notice ofProbation- Respondent Up as 

Respondent Upas shall prominently post a probation notice pTovided by the board in a place 

conspicuous and readable to the public. The probation notice shall remain posted during the 

entire period of probation. 

Res]Jondent Up as shall not, directly or indirectly, engage in any conduct or make any 

statement which is intended to mislead or is likely to have the effect ofmis1eading any patient; 
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customer, member of the public, or other person(s) as to the nature of and reason for the probation 

of the licensed entity. 

Failure lo post such notice shall be considered a violat.ion of probation. 

17. Violution of Probation- Respondents Up as & McKi.liip 

lf either Respondent has not complied witl1 any term or condition of probation, the Board 

shall have continuing jurisdiction over such Respondent, and probation shall automatically be 

extended, until all terms and conditions have been satisfied or the Board·has taken other action as 

deemed appropriate to treat the failure to comply as a violation ofprobation, to terminate ­

probation; and to impose the penalty that was stayed. 

If either Respondent violates probation in any respect, the Board, after giving such 

Respondent notice and an opportunity to be heard, may revoke probation and carry out the 

disciplinary order that was stayed. Notice and opportunity to be heard are not required for those 

provisions stating that a violation thereof may lead to automatic termination of the stay and/,or 

revocation of the license. If a petition to revoke probation or an accusation is filed against either 

Respondent during probation, the Board shall have continuing jurisdiction and the period of 

probation shall be automatically extended until the petition to revoke probation or accusation is 

heard and decided. 

18. Completion of Probation- Respondents Upas & McKillip 

Upon written notice by.the Board or its designee indicating successful completion of 

probation, Respondents' license and permit will be fully restored. 

19. Community Services Program- Respondents Up as & McKillip 

Within 60 days ofthe effective date of this decision, Respondents shall submit to the Board 

or its designee, for prior approval, a community service program in which Respondent McKillip 

shall provide free health-care related services on a regular basis to a community or charitable 

facility or agency for at least 100 hours per year for each of his five years of probation. 

Respondent Up as shall provide free health-care related services on a regular basis to a conuumuty 

or charitable facility or agency for at least 100 hours per year for the first three years of probation, 

or a like altemative subject to Board approval. Within 30 days of Board approval thereof, 
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Respondent McKillip shall submit documentation to the Board demonstrating commencement of 

the commtmity service programs. A record of this notif10ation must be provided to the Board 

upon request. Respondent McKillip shall report on progress with the community service 

programs in the quarterly reports. Failure to·timely submit, commence, or comply with the 

programs shall be considered a violation of probation. 

20, Remedial F.,ducation- Respondent McKillip Only 

Withiq 60 days of the effective date of this decision, Respondent McKillip shall submit to 

the Board or its designee, for prior approval, an appropriate program ofremedial education 

related to the grounds for discipline. The program of remedial education shall consist of at least 

15 hours, which shall be completed within one year at Respondent McKillip's own expense. All 

remedial education shall be in addition to, and shall not be credited toward, continuing education 

(CE) courses used for license renewal purposes. 

Failure to timely submit or complete the approved remediat'education shall be considered a 

violation of probation. The period ofpre>bation will be automatically extended until such 

remedial education is successfully completed and written proof, in a form acceptable to the 

Board, is provided to the Board or its designee. 

Following the completion of each course, the Board or its designee may require Respondent 

McKillip, at his own expense, to take an approved examination to test the Respondent's 

knowledge of the course. If Respondent McKillip. does not achieve a passing score on the 

examination, this failure shall be considered a violation of probation. Any such examination 

failure shall require Respondent McKillip to take another course approved by the Board in the 

same subject area. 

21. Pharmacist-in-Charge Self-Assessment- Respondent McK.illip Only 

Respondent McKillip shall perfonn a self- assessment ofthe phannacy operations every 

tlu·ee months by completing a Community Phannacy Self Assement Fonn (17M-39). The 

consultant shall countersign each of these completed self assessment forms. 

22. No Ownership of Licensed Premises- Respondent McK.illip 

Respondent McKillip shall not acquire any new ownership, legal or benefrcial interest nor 
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serve as a manager, admmistrator, member, officer, director, trustee, associate, or partner of any 

additional business, ·finn, partnership, or corporation licensed by the Board. If Respondent 

currently own or has any legal or beneficial interest in, or serve as a manager, administrator, 

member, officer, director, trustee, associate, or partner of any business, finn, partnership, or 

corporation currently or hereinafter licensed by the Board, Respondent may continue to serve in 

sucl1 capacity or hold that interest, but only to the extent of that position or interest as ofthe 

effective elate of this decision. Violation of this restriction shall be considered a violation of 

probation. 

23. Separate File of Records- Respondents Upas & McKillip 

Respondents shall maintain and make available for inspection a separate file of all records 

pertaining to the acquisition or disposition of all controlled substances. Failure to maintain such 

file or make it available for inspection shall be considered a violation Ofp:obation. 

24. Consultant for Owner or Pharmacist-In-Charge- Respondent McKillip 

During the period of probation, Respondent McKillip shall not supervise any intern 

phannacist or serve as a consultant to any entity licensed by the Board. Respondent McKillip 

may be a phannacist-in-charge. However, if during the period of probation Respondent McK.illip 

serves as a phannacist-in-charge, Respondents shall retain an independent consultant at their own 

expense who shall be responsible for reviewing pharmacy operations on a quarterly basis for 

compliance by Respondents with state and federal laws and regulations governing the practice of 

pharmacy and for compliance by Respondent McKillip with the obligations of a pharmacist-in­

charge. The consultant -shall be a phannacist licensed by and not on probation with the Board and 

whose name shall be submitted to the Board or its designee, for p11or approval, within 30 days of 

the effective date of this decision. Respondent McKillip shall not be a phannacist-in-charge at 

more than onephannacy or at any pharmacy of which he is not the sole owner. Failure to timely 

retain, seek approval of, or ensure timely reporting by the consultant shall be considered a 

violation ofprohation. 
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Wi~in 60 ~weo.da:r do.ys of the ,ff<;ctive date of fu)a decision, R~spond.<'ntMolCil!ip shall 

ewoll in a course'in ~th\cs, at'Respond~t's c:X.1Jensc, gpproved lr~ advwce by the Baaxd ?tits 

desi!JU"'"· .FEdlurc to l:nitiacc th~ course during t:he first year ofpro.b:ilion, a~:~d aompk:te lt within

.me second year of prol:ratimi, is a violfllion of probatlort.· 

R""))ondent M~Kiflip shall, submit a certificate; of oompletior< to the Boa.rd w its designee

within five dayt;' afte;r co:mpletiug the course.

ACCEPTANCE

r nave carefUlly read the abave Stipulated Settlero<mt :und Disciplinary Order and have fully

djsccussed.lt with mY atto,mey, Da'Vid M. Balfour. ! und~rstand tbe stipulation and tbe effec:t )i

wUl )lav~ ® m)' 'f'barroadst Liconso and Pharmacy )?ennit, 1 ~nter into thio Stipulate'd Sattle;o;>ent 

and Disciplinar;y Order volunta.:ri'l,y, lo:low\ngly, and intelliger~tly, and agree to k bc.wnd by the 

;Doois\on "" .. "Board ofPharmacy, _. . · ... , 

,:3~~'201/ ~J~ ///,:~P~'""'/-;J ~--' . / Eitii\}:1 WILLIA.lvtMCKILL!J'tWt~Y,~ 
. d.Otd.~of 

DATED:"
~· 

( 	 INC., ResvOIJ.dento ' . 

!Jy Brian Wi!!im;u McKillip, lnc\iv'idual!y all.d as · 

Pr~sid<mt!Tro""urer/Flna.ncial Officer and 

Phamtaclst-io-Chru-ge of\Jpas Pbarmaoy, lnc. 


I have read and fully d'i:scussed with RespondoXJ.t J3.riau McKillip; Upa:s Ph=ac;ythe terms 
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ENDORSEMENT 

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully 

sub-mitted for consideration by the Board ofPhannacy ofthe Department of Consumer Affairs. 

Dated: March y,201 1 Respectfully submitted, 

KAMALA D. HARRlS 
Attorney General of California 
LINDA K. SC!-lNEIDER 
Supervising Deputy Attorney General 

· 

A.~W~ 
G. MICHAEL GERMAN 
Deputy Attorney General 
Attorneys for Complainant 
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Exhibit A 


Accusation No. 3~43 
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EDMU"D G. 81<011'1' .II!. 

Anorney General ofCLiiifornia 

LINDA K. SOINioiDEil 
Sqpervising Depu1y Anomey Genertrl 
G _ IYIICI-IA 1::1. GERM;.\1' 
Depuly Anomey Genertli 
Sw\e Bar No. I033 12 


110 Wesl "A" StreeL. Suite 1100 

San Diego, CA 9~101 


- 1'.0. Bo,, gs266 

San Diego, CA 92186-5266 

Telephone: (619) 645·2617 

Facsimile: (619) 645-2061 


Atrorneys.for Complainant 

BEFORE THE 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


-ln the Matter of the AccLrsation Against: · 

UPAS PHARMACY, INC., dba UPAS 
PHARMACY; BRIAN WILLIAM 

McKILLIP, Presid.cnt, Treasurer I Financial
Of'ticer, Pharmttcist-in-Chnrge 

3332 Third Avenue 

Sttn Diego, CA 92103 


Phnr·macy PermiJ No. PHY 36112 


BRIAN WILLIAM McKILLIP, 

3541 lngrnham Street 

San Diego, CA 92109 


l'harmncisl License No. Rl'l:l 32H96 

Respondents. 

Case No. 3423 


A C C US AT l ON 


Complainant alleges: 

PARTIES 

I. Complainant Virginia Herold brings thi~ Accusation solely in her official c~tpacity as 

the Executive Ofr1ccr of the Board of Pharmacy (Board). Department of Consumer Affairs. 

2. On Augusl 9. 1979. the Board issued Pharmacist License Number RPH 32896 to 

Respondent Brran Wi·lliam IVIcKillip. The license was in full force and effect at all times releva111 

to the charges brought herein and wi II expire on·October 3 I. 20 I0. un less.r·enewed. Effective 


.t.c~.:u~a\ion No. 3423 




5 

10 

15 

20 

25 

2 

3 

~ 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

26 

27 

·-­--·--·-·····--·~·-·- ·--~··· 

/\pril18, ]002, the license was revoked. but the revocation was srayed fGll' three years while 

Respondent /vlcKillip was placed and remained on probation. 

3. On January 26, 1990, the Board isSLitd Plurrrnacy l'ermil'Number PHY 36111to 

Respondent Upas Pharmacy, Inc. (Upas), to do business as Upas l'ha1·n;acy, with Respondent· 

B1·i~1n William Mcl<.illip as President, Treaslll·er I Financittl Officer. and PhtlrnHtcist-in-Ciwrge. 

The permit Wtts in full force and cfl6ct ttl all times relevttnllO the chw·ges brought herein and will 

ex.pire on .1~11'\llary I, 2011, unless re1iewed. 

JURlSDJ CTJON 

4. This AcCLisation is broL1ght before the Board, Department of Consumer Affairs, under 

the authority efthe following laws. All section references are to the Business and Professions 

Code unless otherwise indicated. 

5. Section 4300, subdivision (a) of the Business and Pmfessions Code (Code) provides, 

in pe11:inent pa11, that every license isst1ed may be suspended or revoked. 

6. Section4302 of the Code provides that the board may revoke any license of a 

corporation where conditions exist in relation to.any person holding 1 0 percent or more of the 

corporate stock of the corporation, or where conditions exist in1·elation to any officer or director 

of the corporation that wottld constitute grounds for disciplinary action against a licensee. 

7. Section 118, subdivision (b), of the Code pmvides that the SLISpension, expiration, 

sunende1·, or cancellation of a license shall not deprive the Board ofjLtrisdi'ction to proceed with a 

disciplinary action during the pe1·iocl within which the license may be renewed, restored, reissued 

or reinstated. 

STATUTORY PROVISJONS 

~. Section 4022 ofthe Code stales: 

"Dangerous drllg 1 
' or 11 clangerous devlce 10 rneans any drug or device unsafe fo1· 

self-use in humans or animals, and includes the following: 

(a) Any drug thai bears the legend: "Caution: federal law prohibits dispensing 
\Vithou\ p1·escriptlon, 11 \lfZx on\y,IL or words of similar imparl. 

(b) Any device tl1a\ bears the statement: "Caution: federal law restricts this 
device lo sale by or on the orde1· of a ," "R): only," or words of similar 
impon, the blank 10 be filled in with the des'1gnation of the practitioner licensed louse 
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(c) Any other drug or device thsl by feel era I or state law csn be !awfullv 

dispensed only on prescr·iption or furnished ptrrsuanr to Section 4006. · 


9. Section 4059, subsection (a), of the Coclt slates: 

A person nnry not flrrnish trny dangci'OLIS d~·trg ~xccpt Llpon the prescription of 
a physrcrtrn, clcntrst, podratr·r.st, optometriSt, vetennanan. or naturopttthic doctor 
purstrtrnl to Section 3640.7. A p~rsonma)' nol fu.rnish any clang"rous dn•ice, excepl 
trpon the pr·cscr·rptron of a physrcrtrn, clentrst, podralrrst, optometrist, veterinarian, or 
mrturoprrthic doctor ptrrSLitllllto Section 3640.7. 

10. Section 4063 of the Code states: 

l~o prescription for any clangerotrs drug or dangei·ous device rmry be refilled 
exceplupon truthor·izatioll ofthe prescriber. The author·ization may be oiven orally or 
al the time of giving the original prescription. No pr·escription ·for tmy dangerotrs drug 
thai is rr controlled substance may be designnted refillable as needed. 

I I. Section 4081 of the Code states in pertinent part: 

(a) All records rlfrnanLrfacttrr·e and of sale, acquisition, or disposition of 
dangerous drugs or dangerous devices shall be a1 all times during business hours open 
to inspection by author·ized officers of the law, and shall be preserved for at least 
three years from the date of making, A current inventory shall be kept by every , .. 
pharmacy .. , holding a currently valid and unrevoked certificate, license, per·mit, 
registration, or ~xemption under Division 2 (commencing with Section 1200) of the 
Health and Safety Code or under Part 4 (commencing with Section 16000) of 
Division 9 of the Welfare and Institutions Code who maintains a stock of dangerous 
drugs or dangerous devices. 

12. Section 430 I ofthe Code states, in pertinent part: 

The board shall take action against any holder of a I icense who is guilty of 
unprofessional conducl or whose license has been procured by frmrd or 
misrepresentation or· isstred by mistake. Uriprofessional conduct shall include, bu1 is 
.not limited to, any of the following: · 

(b) Incompetence. 

(j) T1le violation of any ofthe statutes of this sltrk, or any other stale, or of the 
United States regulaling controlled substances and dangerous drugs. 

(o) Violaling or attempting to viulaLe, direcl\y or indirectly. or assisting in or 
abetting the violation of or conspiring to violate any provision or term of this chapter 
or of the applicabk rederal and stale Jaws and regtdalions governing pharmacy, 
includinu• reou\~nions0 established b)·' the board m b·;: any. other staLe or federal 
regulatory agency. 
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13. Seclion~:l32oftheCodestates: 

. Any pc1·son who fldls. neglects, 01· refl1scs to rnuintuin lhe reco 1·cls 1·equired by 
Scc\1011 40!1 I or who. when culled upon by un ULithonL.ccl o·IT1cer or n member of the 
board, li1ils. neglects, or rei'L1scs to provide the records within 81 rcaSOIHJble lime. or 
who will·lillly produces or 'li1rnishes reco1·cls that are f81lse. is guilly of11 misdemeanor. 

l <I Section 11153 ofthe 1-Jealth and Stdety (H&S) Code slates in pc1·tinent part: 

(a) A prescription for a controlled substance shall only be issued ·[or a 
legitimate medical )JLII'pose by an individual practitioner acting in the usual course of 
his or her professional practice. The responsibility for the proper prescribin<i and 
dispensing of controlled substances is tJpon the p1·escl'ibing ptactitioner·, buta 
cotTesponcling responsibility rests with the pharmacist who ftlls the pl'escription. 
Except as authorized by this division, the following are not legal prescriptions: (I) an 
order purp01ting to be a prescl'iption which is issued not in the usual course of 
p1'ofessional treatmenl or in legitimate and authorized resea1·ch; m (2) an order for· an 
addict or habitual user of controlled substances, which is isstJed not in the course of 
professional treatment mas pari of an authorized ·narcotic treatment program, for the 
p1.1rpose ofprovidingthe user with contra lied substances, Sttffi ci entfo keep him or her 
comfoJtable by maintaining customar')' tJse. 

15. Section 11158 ofthe H&S Code states in pertinent part: 

(a) Except as provided in Section 11.159 or in subdivision (b) ofthis section, 
no controlled substance classified in Schedule II shall be dispensed without a 
prescription meeting the requirements of this chapter. Except as provided in Section 
11159 or when dispensed directly to an ultimate user by a practitioner, other than a 
pharmacist or pharmacy, no controlled substance classified in Schedule fll, JV, or Y 
may be dispensed without a prescription meeting the requirements of this chapter. 

(b) A pmctitioner specified in Section 11150 may dispense directly to an 
ultimate user a controlled substance classi·f1ecl in Schedule 11 in an amount not to 
e;{ceed a 72-hour supply for the patienl in accordance with directions for use given by 
the dispensing practitioner only whet·e the patient is not c;{pected to require any 
additiom\l amount ofthe controlled substance beyond the 72 hours. Pmclitionc1·s 
dispensing drugs pursuant to this subdivision shall rneel the requirements of 
subdivision (f) of Section 11164. 

· 16. · Section Ill 59.2 ofthe H&S Code slates in pertinent part: 

(a) Notwithstanding any other provision of law, a prescription for tl controlled 

substar1ce for use by a patient who has a terminal illness may be written on a 

prescription form that does notmeel the requirements of Section 11162.1 if' the 

prescription meets the following 1·equiremcnts: 


(1) Contain \he information specified in subdivision (a) of Section I 1164. 

(2) Indicate tha\ the prescribe I has ceriifred thai the patient is terminally ill by 
the words ···11159.2 exemption." · 
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(b) A pharmacist may ftll tl presc1·ip1ion pursuant to this section when there is u 
technical ei'I'OI' in the cel'liiication required by ptll·agrttph (!.)of subdivision (11), 
provided that he or she has personal knowledge ofthe patient's 1erminal illness, and 
subsequently returns the prescription to the p1·escriber for correction within 72 hours. 

17. Section 11162. I of the H&S Code stmes: 

(tl) The p1·escl'iption forms ·Jar controlled Stlbslances shall be printed with the 
following feaLL1res: 

(I) A latent, repetitive."void" pattern shall be printed across the enti1e 
ii·ont of th~: presc1·iption blank; if a pl'l~scription is scanned or photocopied, the word 
"void" shallt1ppea1· ·in apattern across the entire fi·ont ofthe prescription. 

(2) A watermark shall be printed on the bt1cks-ide of the prescription 
blank; the watenmrk shall consist of the words "Califomia Security P1·escl'iption." 

(3) A chemical void protection that prevents altemtion by chemical 
washing, 

(4) A fea\Lire printed in thermochromic ink. 

(5) An area of opaque writing so that the writing disappears if the 
prescription is lightened. 

(6) A description of the security featu1·es included on each prescription 
form. 

(7) (A) Six quantity check off boxes shall be printed on the form and the 

following qtmnti.ties shall appear: 


1-24 


25-49 


50-74 


75-100 


101-150 


151 and over. 

(B) In con,itlllction with the quantity boxes, a space shall be provided to 
designate the units referenced in the quantity boxes when the d1·ug IS not 111 tablet or 
capsule form. 

(8) Prescription blanks shall contain a statement p1·inted on the bottom of 
the prescription blank that the "Prescription is void if the number or drugs prescribed 
is not noted." 

(9) The preprinted name, category of iicensure, license number, 'federal 

controlled subslance regis\l'ation number ofthe prescribing practitioner. 


(1 0) Check boxes shall be printed on the form so that the prescriber rnay 
indicate the number of refills ordered. 
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(II) The clme of origin of the prescription. 

(12) A check bo~ indicating the prescriber's order 110! to substitute. 

(I 3) An identifying number Lrssignecl to the Llpprovecl security printer by

the DepLli'Lrnenl of' Justice. · 


( 14)(A) A check box by the name of each prescriber when Ll prescr·iption
form lists multiple prescl'ibers. 

(B) Each prescr·iber who signs the prescription form shall identify himself 
or herself as the prescriber by checking the box by his or her name. 

(b) Each batch of controlled substance prescription 'forms shall have tl;e lot 
number printed on the form and each form with i11 that batch sh a II be IlL! Ill bered 
sequentially beginning Yvith the numeral one. 

(c)(l) A prescriber designated by a licensed health care ·facility, a clinic 
specified in Section 1200, or a clinic specined in subdivision (fl) of Section 1206 that 
has 25 or more physicians or surgeons may order controlled substance prescription 
forms for use by prescribers when treating patients in that facility without the 
information required in paragruph (9) or subdivision (a) or paragraph (3) ofthis 
subdivision. 

(2) Forms ordered pLtrsuanl to this subdivision shall have the name, 
category of licensure, license number, and federal controlled SLJbstance registration 
number of the designated prescriber and the name, address, category of licensure, and 
license nLrmber of the licensed health care facility the clinic specified in Section 1200, 
m the clinic specified in sLrbdivision (a) of Section 1206 that has 25 or more 
physicians or surgeons prepi·inted on the form. 

(3) Forms ordered pur·suantto this section shall not be valid prescriptions 
withou\ the name, category of licensure, license number, and federal controlled 
substance registration number of the prescriber on the form. 

(4)(A) Except as provided in subparagraph (B), the designated prescriber 
shallmaintain a record of the prescribers to whom the contJ'OII ed substance 
prescription 'forms are issued, that shall include the name, categor·y of licensure, 
license number, federal controlled sLrbstance registration number, and quantity of 
controlled substance prescription forms issued to each prescr·iber. The t·ecorcl shall be 
maintained in the htoalth facility for three yems. . 

(B) Forms orclcrccl pursuant to this subdivision thrtl at·e printed by a 
computerized prescriplion generation system shall not be subject to subpamgraph (/\) 
or paragrorph (7) of subdivision (a). Forms printed pursuant to this subdivision tlwt are 
printed by a computeri;oed prescription generation system may contarn the pr·escriber's 
name. category ofprol'essionalliccnsure, license number, federal controlled substance 
registration number. and the date ofthe prescription. 

(d) This section shall become oper,tive on July 1, 2004 

18. Section 11164 of the H&S Code states: 

txcepl as provided in Section 11167, no person shall prescribe a controlled 
substance, nor shall any person fill, compound, or dispense a prescription for a 
controlled substance, unless it complies with the requirement5 of this section. 
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(ir) Eneh prescriptio11 for a contmlled substanee classifred in Suhedule 11. 111, IV or V, 
exeepl as authorized by subdivision (b), shall be made on s eomrolled SL;bstaned '. 
preseription form as speeified in Section 11162.1 and shall meet the following 
req u1rem en ts; 

(I) The prescription shall be signed and dmed by the p1·escriber· in ink nncl shall 
eontilin the preseriber's address and telephone number; the IHI111t' of the Llitimate user 

· 

. 

o1· 1·ese11rch.subject, or eontt~ct infonmrtion as determined by the Secretill'\' ofthe 
United States Depnrtment of 1-leeilth mrd 1-luman Services; refill infor1:111don. such 110 
the number of refills o1·clered and whether the prescription is 11 firsHime request or ,1 
refill; and the name, quantity, strength, <rnd drrectrons lor use of the controlled 
substance presc1·i bed. 

(2) The presc1·iption shall also contain the address of the person for whom the 
conlmllecl substance is prescl'ibed.Jfthe prescriber does nol. specify this address on 
the prescription, the phanmcisl filling the prescription 01· an employee acting under 
the direction·of the pharmacist shall write or type the address on the prescription or' 
nu1intain this information in a readily 1·etrievable form in the pharmacy. . 

(b)( 1) Notwithstanding paragr·aph (1) ofsubdivision (a) of Section 11 I62.1, any 
cotmolled substance classif1ecl in ScheciLiie Ill, IV, or V may be dispensed Llpon an 
oral or electronically tr·ansmi\ted prescription, which shall be produced in hard copy 
form and signed and dated by the pharmacist filling the prescription or by any other 
person expressly aLrthorized by provisions ofthe Business and Professions Code. Any 
person who transmits, maintains, or receives any electronically transmitted 
prescription shall ensure the security, integrity, aLrthority, and confidentiality of the 
presol"iption. 

(2) The date of issue of the prescription and all the information required for a written 
prescription by subdivision (a) shall be included in the written ·r·ecord of the 
prescription; the pharmacist need not include the address, telephone munber, license 
classification, or fedeml registry number of the prescriber or the address of the patient 
on the lmd copy, if~hat information is readily retrievable in the pharmacy. 

(3) Pursuant to an atrthol'ization of the prescriber, any agent of the prescriber on 
behalf of the prescriber may orally or electronically transmit a prescription for a 
contro lied substance classifred· in Schedule Ill, IV, or V, if in these cases the w1·itten 
record of the prescription reqc1ired by this subdivision specifies the name of the agent 
of the preseriber transmitting the prescription. 

(c) The 1rse of commonly used abbreviations shall not invalidate an otherwise 
valid prescription. 

(d) Notwithstanding any provision of subdivisions (a) snd (b), prescriptions for 
a controlled substance elassified in Schedule V may be for more than one per·son in 
the same family.witil the same medical need. 

(e) This section shall become operative on .I anuary I, 20 0 S. 

19. Section 11167.5 ofthe 1-i&S Code states in pertinent part: 

(a) An mder r·or a controlled substance classifrcd in Schedule II lora patient of 
a licensed skilled nursing fac;il'rty, alicen·sed intennediale eare facility, a licensed 
home health agency. or a licensed hospice maybe dispensed upon an oral or 
electronically transmitted prescr·iption. If the preseription is transmitted orally, the 
pharmacist shall. prior to frlling the prescr·iplion, reduce the prescl'iption lo writing in 
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ink in the Jwndw,·iting ofthe phal·macist on a form developed by the pharmacy for 
this ptll·pos~. If' the prescription is transmined elewonic!llly, the pharmaci-st shall, 
pnor to filltng the presCI'I)Jllon, produce, stgn, and elate a hard copy prescription. The 
prescriptions shall contai_n the dale the pr~scription W!!S orally or electronically 
transmitted by the prescr1be1·, the nttme of the person for whon1 the prescription was 
!tuthorizecl, the name and address of'the licensed skilled nursing facilit)', licensed 
intermediate care 1\tcility, licensed ho.me l1ealth agency, or licensed hospice in which 
thttl ))CI'son is trpalient, the name ancl qtwntity of the controlled substance presc1·ibecl, 
the clll'ecttons lor use, ttnd t·he IHtme, address, category o·i prolessionaJ licensure, 
Iicense number, and federtil conlro lied substance registration n um be1· of the 
prescriber. The o1·iginal sh~ill be properly endo1·secl by the pharmacist with the 
pharmacy's slate license number, the mtme and !rei dress of 'the pharmacy, ancl the 
signatme ofthe person who received the COiltmllcd substances for the licensed skilled 
llltrsing facility, licensed intermediate care facility, licensed home health agency, or 
licensed hospice. A licensed skillod llllt'sing f~tcility, a licensed intermediate care 
facility, a licensed home health ~\gency, or 11 licensed hospice shall forward to the 
dispensing piHtrtmtcist a copy· ol'any signed telephone orders, chart orders, orreltrted 
documentali on substantiating each Dl'al or eIcclron icftl Iy tnmsn1 i tted prescri pl ion 
transaction under this sect ion. 

REGULATORY PROVISIONS 

20; California Code of Regulations, title 16 (Regtl'lations), section J 718 states:• 

"Current Jnventory" as used in Sections 4081 and 4332 of the B~tsiness and 
'Professions Code shall be cohsidered to include complete accountability f01' all 
dangero~1s drugs handled .by every licensee emnnerated in Sections 4081 and 4332. 
The controlled s~rbstances inventories required by Ti~Je 21, CFR, Section I304 shall 
be available for inspection trpon request for at least3 years after the date of the 
inventory, 

COST RECOVERY 

2 I. Section 125.3 of the Code states, in pertinent par\, that the Board may request the 

administrative Jaw judge to direct a licentiate found to have committed a violation or violations or 

the licensing act to pay a sum not to exceed the reasonable costs of the ·investigation and 

enforcement ofthe case. 

DRUG 

22. Omak, genet·ic name Denileukin Diftitox, is an anticance1· drug classifted as a_ 

dangeroLIS drug by Code section 4022. 

FACTUAL ALLEGATJONS PEHTAINING TO .JULY G, 2007 COMJ'LAINT 

23. On July 6, 2007, the Board_receh,ed a written complain\ from the Depar1menl of 

Healthcare Services (DHS). The DHS alleged Upas was ftiiing prescriplions without a w1·itten 

order. in violation ofH&S Code .. sections 11153 and 1 I 158, and that the filling of the 
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pr·escripliorrs willwul a wrillen order didnol h1ll within the exceptions under H&S Code. sections 

11159.2 and 11167.5. The Board invesligatecl the wril1en corrrplaint and foLrncl as follows. 

2~. Tire Bmn·d's lnspecLOr e,~arninecl the prescription fries of' the Schedule II drLr"S and 
b 

discovered th~\1 Up~1s W<IS filling faxed and oral prescriptions !or Schedule 11 clr·LI"S ~mel the 
. b 

ph<rrmacists at Uptts were wr·iting in the exemption under H&S Code, section 11159.2. A 

pharmacist and phtrr·macy technician employed by Upas informed the inspector \hal the 

prescriptions were JErxed and telephoned into Up as from a cancer center, thai Upas fi lied and 

delivered the prescriptions \o the patients, and later obtained the pr·escr·iptions from the cancer· 

center ofnce once weekly. The phttl'lllacisl told the inspector thai Respondent McKillip had told 

him thai the Drug Enforcement Administration (DEA) had given hinl per·mission to follow this 

less formal procedure bem1use theoe were cancer· patients, even though the phan11acist had 

inforl)1ed Respondent McKillip that th_is vias wrong,, 

25. On June 18, 2008, the lnspec\or requested and received from DHSa printoLrt of the 

.Medi-Cal billing for the dr·ug, Ontak, for Upas for the period from Jcme 1, 2006, through August 

31, 2006. The pl'intout showed that do ring this period Up as billed and was paid for 84 ml of 

Ontak, which is 7 boxes; each containing 6 vials x 2m I Ontak J 50. 

26. On June 20, 2008, the Inspector received a written staternen\ he had requested from 

Respondent McKillip regarding an audit and Lrnauthoriz.ed prescript'rons for patients of a Dr. S. In 

it, McKi Ilip slated he was told by a physici~n tim\ the H&S Code section 11159.2 exemption 

could be used for ter·mim11ly ill patients, bul dLtring the audit realized thai three to four patients 

cliclnolmeel the requirements of this provision. Mc)(illip staled Upas was now p.ieking Lip the 

prescriptions daily, and thai he clid not fully comprehend the law regarding section J 1159.2. 

27. On .June 15, 2008, the Inspector received the patienl profiles produced by Upas 

showing thai patient Myrtle G. had received I 2m I (or I box of6 x 2m I) ofOntal< on 8/8/06, 

8/3/06, 811/06, 7111/06 7/31/06, 7/10/06 and 7/6/06. which were billed \o Medi-Cal, and 6 ml on 

6/29/06 and 6/26/06. which were billed to CMS (County IVIedical Services) for a lolal of 8 vials. 

The Inspector also received a copy of DHS' July 3 I, 2007 letter lo Up as, \'lhich showed Medi-Cal I 

was billed fDI' 7 boxes of Ontak; and three im;oices from Cardinal Health tc Upas for Ontal< 
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pLII·cha,;es. l-lowcve1·. comparison of the invoices 10 the Medi-Ct1l bi I ling and to lvlynle G.'s 

pmienl pmJilt: revet1led thai Upus was shorted and overbilled !'or 2 boxes ofOmak. in violmion of 

the l·ecord and inventory requirements of Code section 40B I and Regulations, section 1718. 

28. On .luly 3. 2008, the Inspector entered the prescriptions ·for Schedule II drugs 

obtained f'mm Upus into a spread sheet Antilysis of that data shows that out of 19'1 prescl'iptions: 

. tl. 62 schedule II controlled substances prescriptions were faxed to 
Upas tll)d dispensed in violation of H&S Code, section 11'167. 5, subdivision (a), 47 
of which were processed by RPH IVlcKillip, 4 by RPH Perry, and II by RPH Frank: 

b. Upas dispensed 117 schedule II controll~d substance prescriptions by 
lidding the wording "11159.2 exemption," in violation of H&S Code, section 11159.2 
subdivision (a)(2), 66 of which were p1·ocessed by RPH McKillip, 24 by RPH Perry, 
and 27 by RPH Fmnk: and 

. c. Upasdispensed 128 o1·al prescriptions of Schedule ll drugs, ofwhich 
7'1 were processed by RPH McKillip, 32 by RPH Perry, and 21 by RPH Frank. 

29, On July 29, 2008, the Jnspector sent a Written Notice of violations chargee/ to 

Respondents Upas and McKillip. On August 20,2003, JvlcKillip's counsel faxed a reply to the 

Written Notice lo the Inspector, which the Board received on Augctst 22, 2008. Though. the reply 

was a statement signed by McKillip under penalty of perjury, it was substantively only a repeat of 

his June :2.0. 2008 statement, described in paragraph 26, above. 

FIRST CAUSE FOR DISCIPLINE. 

(Unprof~ssionnl Conduct- Furnishing Without A Prescription) 

30. Respondents Upas Pharmacy and McKillip are subject to disciplimu·y action under 

section 4301, subdivisions U) and (a) of the Code for violation of the Pharmacy Act and laws 

regula\ i ng drugs in that they furnish eel prescription medications witli o u I prescriptions therefor, or 

w'tthout proper exemptions fmm the prescription requirement, in vio \ation of Code section 4059, 

and H&S Code section 11167.5. subdivision (a), ancl us detailed in paragraphs 23-29, above. 

SECOND CAUSE FOP lllSCll'LlNE 

(Unprofessional Conduct: lncompctcJ1CC) 

32. Respondent McKillip's pharmacist license is subject to disciplinary actton for 

unprolt:ssional conduc; under Code section 430 I, subdivision (b) for incompetence, bccaLtse in 

managing the operations of Upas. and in filling prescriptions, he demonstrated that he lacked the 
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,-~quisile knowledge, ability, or skill of 11 competenl PIC to prac;ict pharmacy within the stund~ircl . . 
of care governing pharmacists~ as deLailed in paragraphs 23-29) above. 

THlR.D CAUSE FOH DISCIPLINE 

(Failure to MnintaiJl Dangerous Dn1gsAequisition Rcco1·ds and CuJTcnllnve;llory) 

33. Respondents Upas anciiYicKillip are subject to disciplinttr·y action under section tl301, 

subdivision (o) ofthc Code for violmion of the Pharmacy Act and Regulttlions, in thut they litilecl 

to maintain pLtrchase r·ecords for two vials ol Ontak, 150 rncg, resulting in ~111 in~JCCLtr~1tc inventory 

in violmion of Regulations, section 1718, ailcl Code section 4081, subdivision (a), as detailed in 

paragraphs 23-29, above. 

· FOURTH CAUSE FOR DISCIPLJNE 

(Failure to Produce or Provide Pharmacy Records) 

34. · Respondents Upas and McKillip are subject to disciplinary action under section .4301, 

st.Jbdivision (o) of the Code for violation of the Pharmacy Act in that the)' failed, neglected, or 

t·efused to provide imioices to the Pharmacy Inspector for twp vi•ls of Ontak 150mcg, in violation 

of Code, sections 4081, subdivision (a), and 4332, as detailed in paragraphs 23-29, above. 

. FACTUAL ALLEGATIONS PERTAINING TO DECEMBER 12,2007 COMPLAINT 

35. On December 12,2007, the Board received an on-line complaint from the offrce of 

Dr. S., a physician with offrces located up the Wcet from Respondent Upas. Dr. S. alleged that 

Re:sponclents Upe1s and McKillip were filling prescriptions without nuthorization f·rom his ofnce. 

Dr. S.'s ofrrce staff stated some of their ·patients receiving prescriptiohs without authorization 

were Joanne C., Cheryl T., :Jennifer A., and Carl H. 

36. During, his May 30,2008, visit to .Upas, the Inspector completed an Inspection Report 

ancl asked to see the Doctor's Urilization Report (DlJR) for Dr. S. for all patients for the last two 

years, and palient pr·onles for Joanne C., Cheryl T., Jennifer A., Carl 1-1., Romtld F., Theresa H.. 

and lv\ari~el P., including prescription numbers, dates, dt·ugs, third party insurance, <mel patient 

addresses in·formation. 

37. On June 15,2008, the Inspector received the patient profiles for Ronald F., Marizcl 

P .. Theresa H.. Car·l H.. Joanne C.. Jennifer A. and Cl1eryl T.; and the DUR for Dr. S. On June 
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i 8, 2008, the Jn~peelor sent" letler \U Dr. S. with the plllienl pro Illes of Curl H.. Joanne C.. 

Cheryl T .. and Jei'll'lil'er A., usking him Lo detenTrin.e ifthe prescription refrlls allegedly mrthorized 

by him were in fuel trllthori~ecl by him. On .July 17, 200H, the Inspector received [)r s.·s 1·eply, 

which included the patient proliles 'lo1· Carl H . .Jennifer A., Cheryl T., and Joanne C. The 

Inspector's review of these docu1nenLs showed that: 

tr. Upas fill~d seven unauthorized p1·escriptions for Carl H.; 

b. Upasfilled seven lllnlllthorized prescriptions ·for .lenni'fer A.: 

c. Upas nlled eleven unauthorized prescriptions 'lbr Cheryl T.; and 

d. Upas ·nlled two unauthorized prescr·iptions ·fc>r .Joanne C. 

38. On July 29,2008, the Inspector sent a Written Notice of violations charg~d to 

Respondents Upas tind McKillip. On At1gust 20,2008, McKillip's DOL1nsel faxed a reply to the 

Writter,l'<otice to the Inspector, which the Board re~eived on August 22, 2008. Thoughthe reply 

was a statement signed by McKillip under penalty of perjury, it was substantively only a r:epeat of 

his June 20, 2008 statement, descl·ibed in paragraph Z6, above. 

FIFTH CAUSE FOR DISCIPLINE 

\Unprofessional Conduct- Violating Pharmac-y Lrws) 

39. fl,espondents Upas Pharmacy and McKillip are subject to disciplinary action under 

section 4301, subdivision (o) of the Code for violation of the Pharmacy Ac~ in thai they fumished 

prescription medications without prescr·iptions therefor, in violation of Code section 4059, 

strbdivision (a), as detailed in puragraphs 35-38, above. 

,?!XTH CAUSE FOR Dl.SCIJ'LINE 

(fii\ing oi'Non-Compli~n1\ Sclleclulc 11 l'rescriptions) 

40. Respondems Upas ancliVIcl(illip are subject to clisciplirHll')' action under section 4301, 

subdivisions OJ ancl (o) ofthe Code for violation ofthe Phar·n1acy Ac\ and laws regulating drugs 

in thai they filled 25 prescriptions ·lor controlled substances and dangerous drugs withou\ the 

authorization oi'the prescriber, in violation of Code .section 4063, and H&S Code, sections I1158 

and I 1167.5. subdivision (a), as detailed in paragraphs 35-- 38, above. 
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J)lSCIPLJNARY CONSlDERATJONS 

tJJ. To <.lete1·mine the degree ofcliscipline. if' any, Lobe imposed on Respondents, 

Complainant alleges thai on April 28.2002, in a prior proceeding on Accusation Case No. 2396, 

Respondents Upas tlncl Mcl(illip admittecl the LI'Lith ofthe allegations pled t~g11ins1 them in 

AcCLISa1ion Ctwe No. 2396,.and agreed till\\ the'1r Pharmacy Permit and PIHII'IlHieist License were 

subject to discipline and \0 be bo11nd by the Board's l'()l'oking Respondents' pe1mil and phmmacy 

license, stayed fo1· three years; suspending Respondent McKillip's liooonse for 120 cltlys; ordering 

Respondents to pay the Board $4,152 as costs; and additio'nalterms of probation as set forth in 

the Disciplimll')' Order of that date, tllrue and co\'i'ect copy of which is attached as Exhibit A. 

PRAYER 

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged, 

and th~1t to1lowi11g the hearing, the Board ofPha1'111acy issued decision: 

I, Revoking or suspending Pharmacy Permit Number PRY 32896 issued to Upas 

Pharmacy, Inc., dba Up as Pharmacy, Brian William McKillip, President, Treasurer I Flnancitll 

Off1cer, Pharmacist-in-Chm·ge; 

2. Revoking or suspending Pharmacist Licoonse Number RPJ-J 36112, issued to Bl'ian W. 

McKillip, RPH; 

3. Ordering Bri1111 W. JvlcKillip, RPH and/or Upas Pharmacy, lnc,, elba Upas Pharmacy, 

B1·i an Wi IIi am McKillip, President, Treasurer I Financial Officer, Pharmacist-in-Charge to pay 

the Board of Pharmacy the reasonable costs of the investigation and enfo1·cement of this case, 

pu rsuan1 to Business and Professions Cocie section 125 .3; 

Taking such other and further action s deemed necessa1·y and jlc per. 

DATED 
VIRGINIA -\EROLD 
Exec 11tiv ff1cer 
Board o ·Pharmacy 
Depanmenl of Consume1· Affairs 
Stale of California 
Cumplc1111Wil 
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