In the Matter of the Accusation Against:

SAMY G. SHALABY
4923 Sycamore Drive
Culver City, CA 90230

Pharmacist License No. RPH 49748

Respondent.

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

Case No. 3869

1 ' : DECISION AND ORDER

The attached Stipulated Settlement and Disciplinary Order is hereby adopted by the .
Board of Pharmacy, Départment of Consumer Affairs, as its Decision in this matter.

This decision shall become effective on April 23, 2012.

It is so ORDERED on March 23, 2012.

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

/Z(_azm

By

STANLEY C. WEISSER
Board President
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KaMALA D. HARRIS

Attorney General of California

GREGORY J. SALUTE

Supervising Deputy Attorney General

SUSAN MELTON WILSON

Deputy Attorney General

State Bar No. 106902
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-4942
Facsimile: (213) 897-2804
E-mail: Susan. Wilson@doj.ca.gov -

Attorneys for Complainant '

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

Culver City, CA 90230

In the Matter of the Accusation Agaﬁnst: | Case No. 3869

SAMY G. SHALABY : o STIPULATED SETTLEMENT AND
4923 Sycamore Drive S ' DISCIPLINARY ORDER

Original Pharmacist License No. RPH 49748

Respondent.

In the interest of a prompt and speedy settlement of this matter, consistent With the public
interest and the responsibility of the Board of Pharmacy.of the Department of Consumer Affairs,
the parties hereby agree to the following Stipulated Settlement and Disciplinary Order Whlch will
be submiﬁed to the Board for approval énd adoption as the final disposition of fhe Accusation.

PARTIES |

1. Virginia Herold (Complainant) is the Executive Officer of the Board-of Pharmacy.
She brought this action solely in her official capacity and is represented in this matter by Kamala
D. Harris, Attorney General of the State of California, by Susan Melton Wilson, Deputy Attorn.ey‘
General. ‘ |

| 2. Respondent Samy G. .Shalaby (Respondent) is represented in this proceeding by
attorney Benjamin Rbbert Margolis, .W.hOSG address is: 1387 Monument Street Pacific Palisades, -

CA 90272-2544

STIPULATED SETTLEMENT (3869)
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3. On or about August 27, 1997, the Board of Pharmacy issued Original Phafmacist
License No. RPH 49748 to Samy G. Shalaby (Respondent). The Original Pharmacisf License
was in full force and effect at all times relevant to the charges broﬁght in Accusation No. 3869 .
and will'expire on September 30, 2013, unless renewed.

JURISDICTION

4. Accusation No. 3869 was filed before the Board of.Pharmacy (Board) , Department
of Consumer Affairs, and is currently pending against Respondent. The Accusation and all other
statutorily required documents were properly served on Respondent on August 8, 2011.

Respondent timely filed his Notice of Defense contesting the Accusation.

A copy of Accusation No. 3869 is attached as exhibit A and incorporated herein by
reference.

ADVISEMENT AND WAIVERS

5. Respondent has carefully read, fully discussed with counsel, and understands the
charges and allegations in Accusation No. 3869. Respondent has also carefully read, fully
discussed with counsel, and understands the effects of this Stipulated Settlement and Disciplinary |
Order. :
- 6. Respondent is fuily aware of his legal rights in this mattef, including the right to'a
hearing on the ohargés and allegations in the Accusation; the right to be represented by counsel at
his own expense; the right to confront and cross-examine the witnesses against 'him; the right to
present evidence and to testify on his own behalf; the right to the issuance of subpoenas to compel
the attendance of witnesses and the production of documents; the right to reconsideration and
court review of an adverse decision; and all other 1'ights accorded by the California
Administrative Procedure Act and other applicable laws.

7.  Respondent voluntarily, knowingly, and infelligenﬂy waives and gives up each and
every right set forth above. | |

111
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CULPABILITY

8.  Respondent admits the truth of each and every charge and all'egation. in Accusation
No. 38609.
9.. Respondent agrees that his Original Pharmacist Licensé is subject to discipliné and he

agrees to be bound by the Board's probationary terms as set forth in the Disciplinary Order Below.

CIRCUMSTANCES IN MITIGATION
10. Respondent Samy G. Shalaby has never been the subject of any disciplinary action.
He is admitting responsibility at an early stage in the. pro‘ceedings.

CONTINGENCY.

11.  This stipulation shall be subject to approval by the Board of Pharmacy. Respondent
understands and agrees that counsel for Complainant and tﬁe sfaff of the Board of Pharmacy may
communicate directly with the Board regarding this stipuiation and settlement, without notice to
or participation by Respondent or his counsel. By sigﬁing the stipulation, Respondent
understands and agrees that he may not withdraw his agreement or seek to rescind the stipulation
prior to the time the Board considers and acts upon it. If the Board fails to adopt this stipulation
as its Decision and Order, the Stipulated Settlement and Disciplinary Order shall be of no force or\
effect, except for this paragraph, it shéll be inadmissible in any legal action between the parties,
and the Board shall not be disqualified from further action by having considered this matter, ’

12; - The parties understand and agree that facsimile copies of this Stipulated Settlement
and Disciplinary Order, including facsimile signatures thereto, shall have the same force and .
effect as the originals.

13. .This Stipulated Settlement and Disciplinary Order is intended by the parties to be an
integrated mitiﬁg representing the complete, final, aﬁd exclusive embodiment of their agreement.
It supersedes any and all prior or contemporaneous agreements, understandings, discussions,
negotiations, and commitments (written or oral). This Stipulated Settlement and Disciplinafy
Ordér may not be altered, amended, mbdiﬁed, supplemented, or otherwise changed except by a

writing executed by an authorized representative of each of the parties.

STIPULATED SETTLEMENT (3869)
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14.  In consideration of the foregoing admissions and stipula;cions, the parties agree; that
the Board may, without further notice or formal proceeding, issue and enter the following
Disciplinary Order:

DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Original Pharmacist License No. RPH 49748 issued to
Respondent Samy G. Shalaby (Respondent) is fevoked. However, the revocation is stayed and
Respondent is placed on pfobation for five (5) years oh thé following terms and cdnditions.

1. ObeyAll Laws |

Respondent shall obey all state and federal laws and regulations.

Respondent shall report any of the following occurrences to the board, in writing, within

seventy-two (72) hours of such occurrence:

. an arrest or issuance of a criminal complaint for violation of any provision of the
Pharmacy Law, state and fédera‘l food and drug la’ws; or state and federal controlled -
Substanccs laws - | |

. a plea of guilty or nolo contendre in any state or federal criminal proceeding to any

criminal compleﬁnt, information or indictment |

. a conviction of any crime -

. discipline, citaﬁon, or other administrative écﬁon ﬂled by any state or federal agency

which involves respondent’s pharmacist license or which is related to the practice of
'pharmacy or the manufacturing, obtaining, handling, distributing, billil;g; or charging
for any drug, device or controlled substance. |

Faih_lre to timely reporf such oc;:urrence shall be considered a violation of probation.

2. Report to the Board .

Respondent shall report to the board quarterly, on a schedule as directed by the board or its
designee. The report shall be made either in person or in writing, as directed. Among other
requirem_ent,s, fespondent éhall state in each report under penalty of perjury whether there has
been compliance with all the terms and conditions of probation. Failure to submit timely reports

in a form as directed shall be considered a violation of probation. Any period(s) of delinquency

STIPULATED SETTLEMENT (3869)
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in submission of reports as directed may b‘e added to the total period of probation. Moreover, if
the final probation report is not made as directed, probation shall be automatically extended until
such time as the final report is made and accepted by the board.

3. Interview with the Board

Upon receipt of reasonable prior notice, respondent shall‘appear in person for interviews
with the board or its désignee, af such intervals and locatioﬁs as are determined by the board or its
designee. Failure to appeér for any scheduled interview without prior notification to board staff,
or failure to appear for two '(2) or more scheduled interviews with the board or its designee during
the period of probation, shall be considered a violation of probation.

4.  Cooperate with- Board Staff

Respondent shall cooperate with the board's inspection program and with the board'é
monitoring and investigation of respondent's compliance with the terms and conditions of his
probétjon. Failuré to cobperate shall be considered a violation of probation.

| 5. Cohtinuing‘Education
~ Respondent shall provide evidence of efforts to maintain skill and knowledge as a

pharmacist aé directed by the board or its designee. -

6. Notice to Employers o

During the period of probation, respondent shall nbtifyv all present and proépeétive

employers of the decision in case number 3869 and the terms, conditions and restrictions imposed

on respondent by the decision, as follows:

' Within thirty (30) days of the effective date of this decision, and within fifteen (15) days of
respondent updertaking any new employment, respondent shall cause his direct supervisor, |
pharmacist-in-charge (including each new pharmacist-in-charge employed during respondent’s:
tenure of employment) and owner to report to the board in writing acknowledging that the listed
individual(s) has/have read the decision in case number 3é69, and terms and conditions imposed
theréby. It shall be respondent’s responsibility to ensure that his employer(s) and/or supervisor(s)

submit timély acknowledgment(s) to the board.

STIPULATED SETTLEMENT (3869)
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If respondent works for or is employed by or through a pharmacy employment service,
respondent must notify his direct supervisor, pharmacist-in-charge, and bwner at every ehtity
licensed by the board of the terms and conditions of the decision in case number 3869 in advance
of the respondent commencing work at each licénsed entity. A-record of this notification must be
provided to the b‘o_ard upon request.

Furthermore, within thirty (30) days of the effective date of this decision, and within fifteen
(15) days of respondent undertaking any new enipldyment by or through a pharmacy employment
service, respondent shall cause his direct superv1501 with the pharmacy employment service to
report to the board in writing acknowledging that he has read the decision in case number 3869
and the terms and conditions imposed thereby. It shall be respondent’s responsibility to ensure
that his employer(s) and/or supervisor(s) submit timely ackriowledgment(s) to the board. |

~ Failure to timely notify present or prospective employer(s) or to cause that/those .

employer(s) to submit timely acknowledgments to the board shall be considered a violation of -

‘probation.

"Employment” within the meaning of this provision shall include any full-time,
part-time, temporary, relief or pharmacy managenient service as a pharmacist or any
position for which a pharmacist license is a requirement or criterion for employment,

‘whether the respondent is-an employee, independent contractor or volunteer.

7. No Supervision of Interns, Serving as Pharmac1st—1n-Charge (PIC), Serving as '
Designated Representatlve-m Charge, or Serving as a Consultant

During the period of probation, respondent shall not supervise any intern bharmacist, be the
pharmacist-in-charge or designated representative-imchafge of any entity licensed by the board
nor serve as a consultant unless otherwise specified in this ofder. Assumption of any such
unauthorized supervision responsibilities. shall be considered a violation of probation.
| 8.  Reimbursement of Board Costs

As a condition precedent to successful completion of probation, respondent shall pay to the
board its costs of investigation and prosecution in the amount of §7,350.00. Respondenf shall

make said payments on a schedule as approved by the Board. There shall be no deviation from |

6
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this schedule absent prior written approval by the board or its designee. Failure to pay costs by

‘the deadline(s) as directed shall be considered a violation of probation.

The filing of bankruptcy by respondent shall not relieve respondent of his responsibility to ,

reimburse the board its costs of investigation and prosecution. -

9.  Probation Monitoring Costs

Réspondent shall pay any costs associated with probatioﬁ monitoring as detefmined by the
board each and every yeér of probation. Such costs shall be payable to the board on a schedule as
directed by the board or its designee. Failure to pay such costs by the déadliné(s) as directed shall
be considered a violation of probation.

10. Stﬁtus of License |

Respondent shall, at all times while on probation, rﬁaintain an active, current license with
the board, including any period during which sﬁs’pension or probation is tolled. Failure to
maintain an active, current license shall be considered" a violation of probaﬁon.

If respondent's license expires or is céncelled by opefation of law or otherwise at any'time
during the period of probation, inclﬁding any extéhsions thereof due to tolling or otherwise, upon
renewal or reapplication respondent's license shall be subject to all terms and conditions of this
probatioﬁ not previously satisfied. |

11. License Surrender While on Probation/Suspension

Following the effective date of this decision, shoula respondent cease practice due to
retirement or health, or be otherwise unable to satisfy the terms and conditions of i)robation,
respondent may tender his liceﬁse to the board for surrender. The board or its designee shall hav_e
the discretioh whether to grant the request for surrender or take any othér action it deems
appropriate and reasonable. Upon formal acceptance of the surrender of the license, respondent
will no longer be subject to the terms aﬁd conditions of probation. This surrender constitutes a
record of discipline and shall become a part of the respondent’s license history with thé board.

Upon acceptance of the surrender, respondent shall 1'elinqui§h his pocket and wall license to
the board within ten (10) ddys of notification by the board that the surrender is accepted.

Respondent may not réapply for any license from the board for three (3) years from the effective

7

. STIPULATED SETTLEMENT (3869)




b

10

11
12

14
15
16
17
18
19
20
21
22
23
24
25

26

27
28

B e T o e “A T V. T SN

date of the surrender. Respondent shall meet all requirements applicable to the license sought as
of the date the application for that license is submitted to the board, including any outstanding

costs.

12. Notification of a Change in Name, Residence Address, Mailing Address or
Employment .

Respondent shall notify the board in writing within ten (10) days of any change of -
employment. Said notification shall include the reasons for leaving, the address of the new
employer, the name of the supervisor and owner, énd the work schedule if known. Respondent -
shall further notify the board in writing within ten (10) days of a change in name, residence
address, mailing address, Qf phone number.

Failure to timely notify the board of any éhange in employer(s), name(s), .address(es),. or
phone_number('s)‘ shall be considered a violation of probation.

| 13.  Tolling of Pfobation

- Except during periods of suspension, respondent shall, at all times while on probation, be

‘employed as a pharmacist in California for a minimum of 40 hours per calendar month. Any -

month during which this minimum is not met shall toll the period of probation, i.e., the period of |

probation shall be extended by one month for-each month during which this minimum is not met.

During-any such period of tolling of probation, respondent must nonetheless comply with all

terms and conditions of probatioﬁ.

Should résponde_nt; regardless of residen;:y, for any reason (including vacation) cease
practicing as a pharmacist for a minimum of 40 hours per'éalendar month in California,
respondent must notify the board in writing within ten (10) days of the cessatioﬁ of practice, and
must further notify the board in Writing within ten (10) days of the resumption of practice. Any
failure to provide such notiﬁcaﬁon(s) shall be considered a violation of probation.

It is a violation of brobation for respondent's probation to remain tolled pursuant to the
provisions of this condition for a total period, counting consecutive and non-consecutive months,

excéeding thirty-six (36) months.

STIPULATED SETTLEMENT (3869) | -
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"Cessation of practice" means any calendar month during which respondent is not .
practicing as a pharmacist for at least 40 hours, as defined by Business and Professions
Code section 4000 et seq . "Resumption of practice" means any calendar month during
which respondent is practicing as a pharmacist for at least 40 hours as a pharmacist as
defined by Business and _Professiono Code section 4000 et seq.

14, Violation. of Probation |

If a respondent he_ls not complied wifh any term or condition of probation, the board shall
have continuing jurisdiction over respondent, and probation shall automatically be exfended, until
all terms and conditions have been satisfied or the board has taken other action as deemed
appropriate to treat the failure to comply as a violation of probation, to terminate probation, and
to impose the penalty that was stayed. |

If respondent violates probation in any respect, the board, after giving respondent notioe

and an opportunity to be heard, may revoke.probation and carry out the disciplinary order that

was stayed. Notice and opportunity to be heard are not required for those provisions stating that a |-

violation thereof may lead to automatic termination of the stay and/or revocation of the license. If
a petition to revoke probation or an accusation is filed against respondent during probation, the
board shall have continuing juris_dicﬁon and the period of probation shall be automatically
extended until the petition to revoke probation or accusation is heard and decided.

15, Completion of Probation |

Upon written notice by the Board or its designee indicating successful completion of
probation, respondent‘s license will be fully resfored.

16.  Pharmacists Recovery Program (PRP)

Within thirty (30) days of the effective date of this decision, respondent shall contact the
Pharmacists Recovery Program (PRP) for evaluation, and shall immediately thereafter enroll,
successfully participate in, and _complete the treatment contraot and any subsequent addendums as
recommended and provided by the PRP and as approvod bj the board or its designee. The costs
for PRP participation shall be borne by the respondent. |

If respondent is.currently enrolled in the PRP, said participation is now mandatory and as of

9
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the effective date of this decision is no longér considered a self;referral under Business and
Préfessioﬁs Code section 4362(c)(2). Respondent shall ’successfully participate in and complete
his current contract and any subsequent addendums with the PRP..

Failure to timely contact or énroll in the PRP, or successfully participate in and complete

the treatme_nt contract and/or any addendums, shall be considered a violation of probation.

Probation shall be automatically extended until respondent successfully completes the PRP. |

Any person terminated frém the PRP program shall be automatically suSpended by the board.
Respondent may not resume the practice of pharmacy until notified by the board in writing.
Any confirmed positive test for alcohol or for any drug not lawfully prescribed by a
licensed pfactitioner as paﬁ of a documented medical treatment shall result in the automatic
suspension of practice by respondent and shall be considered a violation of probation.
Respondent may not r‘es.ume the prac‘%ice of pharmacy until notified by the board in writing.
During suspension, respondent shall not enter any pharmacy area or any portion of the

licensed premises of a wholesaler, veterinary food-animal drug retailer or any other distributor of

drugs which is licensed by the board, or any rhanufacturer, or where dangeroﬁs drugs and devices

or controlled substances are maintained. -Respoﬁdent shall not practice pharmacy nor do any act
iﬁvolving drug selection, selection of stdck, manufacturing, compounding, dispensing or patient |
consultation; nor shall respondent manage, administer, or Be a consultant to any licensee of the
board, or have access to or control the ordering, manufacturing or dispensing of dangerous drugs
and controlléd substances. Respondent shall not resume practice until notified by the board.

During suspension, respondent shall not éngage in any activity that requires the
professional judgment ofa pha:.fmaci‘st_. Respondent shall not direct or control any aspect of the
practice of pharmacy. Respondent shall not perform the duties of a pharmacy technician ora
designated representative for any entity liéensed by the board. |

Subject to the above restrictions, respondent may continue to own or hold an interest in any
licensed premises in which he holds an interest at the time this decision bcéomes effective unless
otherwisé specified in this order.

Failure to comply with this suspension shall be considered a violation of probation.

10
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Respondent shall pay administrative fees. as invoiced by the PRP or its designee. Fees not
timely paid to the PRP shall constitute a violation fer probation. The board will collect unpaid
administrative fees as part of the annual probation monitoring costs if not submrtted to the PRP.

17. Random Drug Screening

Respondent, at his own expense, shall parrieipate in random testing, irrcluding but not
limited to biological ﬂuid testing (urine, blood), breathalyzer, hair follicle te.sting, or other drug
screening program as directed by the board or its designee. Respondent may be required to -
partrcipate in testing fer the entire probation period and the frequency of testing will be

determined by the board or its designee. Atall times, respondent shall fully cooperate with the

board or its designee, and shall, when directed, submit to such tests and samples for the detection

of alcohol, narcotics, hypnotics, dangerous drugs or other controlled substances as the board or its
designee may direct. Failure to timely submit to testing as directed shall be considered a violation
of probation. Upon request of the board or its desrgnee, respondent shall provide documentation
from a licensed practitioner that the prescription for a detected drug was legitimately issued and is
a necessary part of the treatment of the resporldent. Failure to timely p’rovide such documentation
shall be considered a violation of probation. Any confirmed positiVe test for alcohol or for any
drug not lawfully pres_cribed by a licensed practitioner as part of a documented medical treatment
shall be considered a violation of probation and shéll result in the automatic suspension of
practice of pharmacy by respondent. Respondent rrray not resume the practice of pharmacy until
notified by the board in writing. |

During suspension, respondent shall not enter any pharmacy area or any portion of the
licensed premises of a wholesaler, veterinary food-animal drug retailer or any ether distributor of
drugs which is licensed by the board, or any manufacturer, or where dangerous drugs and devices
or controlled substances are maintained. Respondent shall not practice pharmacy nor do any act
involving drug selection, selection of stock, manufacturing, compounding, dispensing or patient
consultation; nor shall respondent manage, administer, or be a consultant to any licensee of the'
board, or have access to or eontrol the ordering, manufacturing or dispensing of dangerous drugs

and controlled substances. Respondent shall not resume practice until notified by the board.

11
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During suspension. respondent shall not engage in any activity that fequires the
professional judgﬁent of a pharmacist. Respondent shall not direct or control any aspect of the
practice of pharmacy. Respondent 4sha11 not perform the duties of a pharmacy technician or a
designated representative for any entity licensed by the board.

Subject to the above restrictions, respondent may continue to own or hold an interest in any

licensed premises in which he holds an interest at the time this decision becomes effective unless

otherwise specified in this order.
Failure to comply with this suspension shall be considered a violation of probation.
18. Abstain from Drugs and Alcohol Use .
Respondent shall completely abstain from the possession or use of alcohol, controlled

substances, dangerous drugs and their associated paraphernalia except when the drugs are

lawfully prescribed by a licensed practitioner as part of a documented medical treatment. Upon

request of the board or its desighee, respondent shall prdvide documentation from the licensed
practitioner that the préscription for the drug was legitimately issued and is a necessary part of the

treatment of the respondent. Failure to timely provide such documentation shall be considered a

violation of probation. Respondent shall ensure that he is not in the same physical location as

individuals who are using illicit substances even if respondent is not personally ingesting_ the
drugs. Aﬁy possession or use of alcohol, cdntrolled substances, or their associated paraphernalia |
not supported -by the documeﬁtation timely provided; and/or any physical proximity to persons
using illicit substénces, shall be considered a violation of probation. | |

19. Community Services Program

Within sixty (60) days of the effective date of this decision, respondent shall sub.mit to the
board or its designee, for prior appro{/al, a community service program in which respondent shall
provide free health-care Vrelate;d bservices ona regﬁlar basis to a community or charitable facility or
agency for at least two hundred (200) hours over the entire period of probation; with seventy five
(75) of that 200 hours to be served during the first year of probaﬁon. Within thirty (30) days of
board aﬁproval thereof, respondent shall submit documentation to the board'demonstrating

commencement of the community service program. A record of this notification must be

12
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provided to the board upon request. Respondent shall report on progress with the community

_service program in the quarterly reports. Failure to timely submit, commence, or comply with the

program shall be considered a violation of probation.

20.  Supervised Practice

During the period of probation, _respon&ent shall practice only under the supervision of a
licensed pharmacist not on probation with the board. Upon and after the effective date of this
decision, respondent shall not practice pharmacy and his license shall be automatically suspended
until a supervisor is approved by the board or its designee. The supervision shall be, as required
by the board or its designee, either: |

Continuous — At least 75% of a work week

Substantial - At least 50% of a work week

Partial - At least 25% of a work week

Daily Review - Supervisor's review of probationer's daily aetivities within 24 hours

Within thirty (30) days of the effective date of this decision, respondent shall have his
supervisor submit notification te the board in writing stating that the supervisor has read the
decision in case number 3869 and is familiar with tne required level of supervision as determined
by the board or its designee. 1t shall be the respondent’s responsibiliiy to ensure that his
employer(s), Ii‘harrnacist—in-charge and/or snpervisor(s) submit timely acknowledgement(s) to the

board. Failure to cause the direct supervisor and the pharmacist-in-charge to submit timely

“acknowledgements to the board shall be censidered a violation of probation.

If respondent changes employment, it shall be the respondent’s responsibility te ensure that
his employer(s), pharmacist-in-chairge and/or supervisor(s) sublnit timely acknowledgement(sj to
the board. Respondent shall have his new supervisor, within fifteen (15) days after employment
commences, submit notification to the board in writing stating the direct supervisor and
pharmacist-in-charge have read the decision in case number 3869 and is familiar with the level of
supervision as determined by the board. Respondent snall not practice pharmacy and his license

shall be automatically suspended until the board or its designee approves a new supervisor.

-Failure to cause the direct supervisor and the pharmacist-in-charge to submit timely

13
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acknowledgements to the board shall be considered a violation of probation.
Within ten (10) days of leaving employment, respondent shall notify the board in writing.

During suspension, respondent shall not enter any pharmacy area or any portion of the

licensed premises of a wholesaler, veterinary food-animal drug retailer or any other distributor of

drugs which is licensed by the board, or any manufactﬁrer, or where dangerous drugs and devices
or controlled substances are maintained. Respondent shall not practice pharmacy nor do any act
involving drug selection, selection of stock, fnanufacturing, compounding, dispensihg or patient
consultation; nor shall respondent manage, administer, or be é cbnsultant to any licensee of the

board, or have access to or control the ordering, manufacturing or dispensing of dangerous drugs

and controlled substances. Respondent shall not resume practice until notified by the board.

During suspension, respondent shall not engage in any activity that requires the
professional judgment of a pharmacist. Respondent shall not direct or cbntrol,any aspect of the
practice of pharmacy. Respondent shall not pérform the duties of a pharmacy technician or a
designated representative fér any entity liqensed by the board.

Subject to the above restrictions, respondent may continue to own or hold an interest in any
licensed premises in which he holds an interest at the time this decision becomés effective unless
otherwise specified in this order.

Failure to comply with this suspension shall be considered a violation of probation.

21.  No Ownership of Licensed Premises

Respondent shall not own, have anj/ legal or beneficial interest in, or sefve as a manager,
administrator, member, ofﬁcér, director, trustee, associate, or partner of any business, firm,
partnership, or corporation cuxrently or hereinafter licensed by thé board. Respondent shall sell
or transfer any legal or beneficial interest in any entity licensed by the board within ninety (90)
days following the effective date of this decision and shall immediafely thereafter provide written
proof thereof to the board. Failure to timely divest any legal or beneficial interest(s) or provide
documentation thereof shall be considered a violation of probation.

-22. Ethics Course

Within sixty (60) calendar days of the effective date of this decision, respondent shall enroll

14
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in 0 courss In ethics, at respondent’s expeanse, approved in advance by the boa:d or its designqc.
Failure to initiate the course during the first year of probetion, and complete it withia the second
year of probation, is a violation of probation. _ .

Respondent ¢hull submit 2 certificate of corapletion to the bowed or its designes within five
days after completing the course.

. ACCEPTANCE
'_ I have carefully read the above Stipulated Settlement and Disciplinary Ordor and have fully
discussed it withmy atterncy, Beojamin Robert Margolis. [ understand the stipulation and the
effect it will have on my Original Pharmacist Licenss, T enter into this Stpulated Setticmant and
Disciplinary Order voluntanly, knowingly, and mtalhgrmﬂy, mnd agree to be bound by thn
Detision and Order of the Board of Phacmacy. =

DATED: _ //"_8'"// /%&,/.% f;,/
"SAMY GASHALABY .~
Respondent

I have read and fully iscussed with Respondent Samy G, Shaléby the terms and oondiu'on;;
and-other matiers contained in the sbove Stipulated Scttlement end Disciplinary Order. I approve

its form and content,

-DATED:. //’f’”
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The foregoing Stipulated Settlement and Disciplinéry Order is hereby respectfully

submitted for consideration by the Board of Pharmacy of the Department of Consumer Affairs.

Dated:  //./ 4/ -//

LA2010601505
60689703.doc

ENDORSEMENT
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Respectfully submitted,

KAMALA D. HARRIS

Attorney General of California
GREGORY J. SALUTE

Supervising Deputy Attorney General

7 Ly

SUSAN MELTON WILSON
Deputy Attorney General
Attorneys for Complainant
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KamAaLA D. HARRIS

Attorney General of California

GREGORY J. SALUTE

Supervising Deputy Attorney General

SUSAN MELTON WILSON

Deputy Attorney General

State Bar No. 106902
300 So. Spring Street, Suite 1702

~ Los Angeles, CA 90013 :
Telephone: (213) 897-4942
Facsimile: (213) 897-2804
E-mail: Susan.Wilson@doj.ca.gov

Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY :
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 3869
SAMY G. SHALABY
4923 Sycamore Drive S
Culver City, CA 90230 ‘ ACCUSATION

Original Pharmacist License No. RPH 49748

Respondent.

Complainant.alleges:

PARTIES

1. Virginia Herold (Complainant) brings fhis Accusation solely in her official capacity
as the Executive Officer of the Board of Pharmacy, Department of Consumer Affairs.

2. On or about August 27, 1997, the Board of Pharmacy issued Original Pharmacist
License Number RPH 49748 to SamyAG_. Shalaby (Respondent). The Original Pharmacist
License was iﬁ full force and effect at all times relevant to the charges brought herein and will
eXpire on September 30, 20i 1, unless renewed.

JURISDICTION

3.  This Accusation is brought before the Board of Pharmacy (Board), Department of
Consumer Affairs, under the authority of the following laws. All section references are to the
Business and Professions Code unless otherwise indicated.

1
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4. Section 4300 of the Code states:

"(a) Every license issued may be suspended or revoked.

"(b) The board shall discipline the holder of any license issued by the board, whose default
has been entered or whose case has been heard by the board and found guilty, by any of the
following methods: )

"(1) Suspending judgment.

"(2) Placing him or her upon probation.

| "(3) Suspending his or her right to practice for a period not eXceeding one year.
"(4) Revoking his or her license.

"(5) Taking any other action in relation to disciplining him or her as the board in its

discretion may deem proper.

"(e) The proceédings under this arﬁclé shall be conducted in accordance with Chapter 5
(éommen_cing with Section 11500) of Part 1 of Division 3 of the Government Code, and the board
shall have all the powers granted therein. The action shall be final, except that ,the propriety of
the action is subject to review by the sﬁperior court pursuant to Section 1094.5 of the Code of
Civil Procedure.” |

5. Section 4301 of the Code states:

“The board shall take action against any holder of a license who is guilty of unprofessioﬁal
conduct or whose license has been procured by fraud or misrepresentation or issued by mistake. -

Unprofessional conduct shall include, but is not limited to, any of the following:

"(f) The commission of any act involving moral turpitude, dishonesty, fraud, deceit, or
corruption, whether the act is committed in the course of relations as a licensee or otherwise, and

whether the act is a felony or misdemeanor or not.

"(h) The administering to oneself, of any controlled substarice, or the use of any dangerous

drug or of alcoholic beverages to the extent or in a manner as to be dangerous or injurious to

Accusation
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oneself, to a person holding a license under this chapter, or to any other person or to the pﬁblic, or
to the extent that the use impairs the ability‘ of the person to conduct with safety to the public the

practice authorized by the license.

"(j) The violation of any of the statutes of this state, or any other state, or of the United

States regulating controlled substances and dangerous drugs.

"(o) Violating or attempting to violate, directly or indirectly, or aésisting in or abetting the
violation of or conspiring to violate any provision or term of this chapter or of the applicable
federal and state laws and regulations governing pharmacy, including regulations established by
the board or by any other state of federal regulatory agency.

"(p) Actions or conduct that would have warranted denial of a license.

- 6. Section 4059 of the Code provides at subdivision (a) that a person may not furnish
any dangerous drug, except upon the prescription of é physician, dentist, podiatrist, obtofﬁetrist,
veterinarian, .or other authorized prescriber. ‘

7. Section 4060 of the Code provides‘iﬁ pertinent part, that no person shall possess any
controlled substance, except that furnished to a person upon the prescription of a physician,
dentist, podiatrist, -optome'trist, veterinarian, or auﬂlorized prescribef.

8. Section 4327 of the Code provides: |

“Any person who, while on duty, sells, dispenses or compoimds any drug while under the
influence of any dangerous drug or alcoholic beverages shall be guilty of a misdemeanor.”

9. . Section 4342 of the Code states:

“(a) The board may institute any action or actions as may be provided by law and that, in
its discretion, are necessary, to prevent the sale of pharmaceutical preparations and drugs that do
not conform to the sténdard and tests as to quality and strength, provided in the latest edition of

the United States Pharmacopoeia or the National Formulary, or that violate any provision of the

Accusation




N

AW

O 0 NN Gy W

10
11
12
13
14
15
16
17
18
19

20

21
22
23
24
25
26

27

28

Sherman Food, Drlig and Cosmetic Law (Part 5 (cbmmehcing with section 109875) of Division
104 of the Health and Safety.‘Code).

(b) Any knowing or Wﬂlﬂ.ﬂ violation of any regulation adopted pursuant to Section 4006
shall be subject to punishment in the same manner as is provided in Sections 4336 and 4321.

10. Health and Safety Code Section 11170 provides: o

-“No person shall prescribe, administer, or furnish a controlled substance for himself.”

11. Health and Safety Code Section 11171 provides that no person shall prescribe,’
administer, or furnish a controlled substance, except under the conditions and in the manner set
forth in the Uniform Controlled Substance Act (setting forth requirements for prescription and
furnishing of narcotics). |

12, Health and Safety Code Seétion 11173 provides at subdivision(a) :

“No person shall obtain or attempt to obtain controlled substances, or procure or attempt.
to procure the administration of or prescription for controlled substances, (1) by fraud, deceit,
misrepfesentatio,n, or subtervfl,lge; or (2) by the concealment of a material fact.” ‘

13,  Health and Safety. Code Section 11350, subdivision (a) makes it a crime in this
state to possess any controlled substance, ﬁnless upon the written preécribtion ofa physiéian or.
other authorized prescriber. | |

14, Health and Saféfy Code section 111250 stafes:

“Any drug or devivse is adulterated if it consists in whole or in part, of any filthy, pﬁtﬁd, or
decomposed substance.’ _

- 15. Health and ‘Safety Code section 111255 states:

“Any drug or device is adulterated if it has been produced, prepared, packed, or held under
conditions wh.ereby it may have been contaminated with filth, of whereby it may have been
rendered injurious to health.” _ | |

16. Héalth and Safety Code section 111295 states:

“Tt islunlawﬁll for any person to manufacture, sellQ deliver, hold, or offer for sale any drug
or device that is adulterated."’ |

i
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17. Health and Safety Code section 111300 states:
“It is unlawful for any person to adulterate any drug or devise.”
COST RECOVERY

18. Section 125.3 states, in pertinent part, that the Board may réquest the administrative
law judge to direct a licentiate found to have committed a violation or violations of the licensing
act to pay a sum not to éxceed the reasonable costs of the investigation and enforcement of the
case. |

DRUG CLASSIFICATIONS |
19. Hydrocodoﬁe-HQmatropine syrup, the generic version of the brand name drug

“Hycodan,” is an opiod medication primarily used for cough supprgssion, and a Schedule I

: éontrolled substance under Health and Safety Code section 11056, subdivision (e)(4). It is

categofized asa dangerous‘drug pursuant to section 4022 of the Code.
. FACTS COMMON TO ALL CAUSES FOR DISCIPLINE
20.  The following allegations are cbmfnon to all-causes for discipline in this matter:
a. - Atall times relevant herein, Respondent Samy G. Shalaby was employed as the -
pharmacist-in-charge of the Ralph’s Store No. 88 Pharmacy (“Ralph’s”) located in Torrance, CA.

b.  On or about November 2009, a manager from Ralph’s parent company

deterrriined from inventory records that three (3) bottles' of Hydrocodoné—Hométro ine syrup had

disappeared from Ralph’s inventory in the prior 6 moﬁths. Suspicion focused on three Ralph’s
employees who had made adjustments to the balance on hand’ of the syrup in inventory records
during the prior:6 months — one of whom was Respondént. |
¢. - Onor about December 10, 2009, company investigators installed an additiorial
sﬁrvéil_lance camera above the aisle where remaining stock of Hydrocodone-Homatropine was
shelved. The camera was positioned so that remainirig stock was visible on camera.
d. The next Adaj‘y, December 11, 2010, surveillance cameras documented two separate

instances of on-the-job diversion by Respondent:

! An unopened bottle contains 473 milliliters (ml) or one pint.

Accusation




w

~N

10
11
12
13
14
15
16

18
19
20
21
22
23
24
25
26
27
28

(1) At approximatély 8:51 AM - Respondent can Be seen removing a bottle of
Hydrocodone-Homatropine from the shelf, and taking a drink directly from the bottle
before returning it to the shelf. | |

) At approximately 11:16 AM - Respondent can be seen filling a
prescription for Hydrocodone-Homatropine, then taking a drink directly from the bottle
before replacing it on the shelf. | |
e.  When confronted by company investigators with evidence against him, Respondent

icldmi‘cted that he had started conéumin'g Hydrbcodone-Homatropine syrup in approximately
December of 2007, and that his consumption had become habitual. Respondent furthér stated that
his consumption had increased in the last year, but claimed that he only consumed syrup while on
the pharmacy premises — and did not otherwise divert it.
£ Respondent further admitted 'thét he had diverted an estimated total of 6 bottles -
(pints) of Hydrocodone-Homatropine for his personal usé since approxirhately December 2007.
g.  Respondent’s estimate is consistent with thé results of an audit by Board inspector(s)
of Ralph’s Hydrocodohe-Hbmatropine stock for the period of April 30, 2008 through November
25,2009. The audit showed that 2,800 ml - equivalent to 5.92 pints — were missing or
unaccountable by pharmacy records.
h.  Respondent was terminated from employment at Ralph’s as a result of this incident.
FIRST CAUSE FOR DISCIPLINE
(Commission of Acts Involving Dishonésty, Fraud, Deceit or COrruption)
21. Respondent SAMY G. SHALABY is subject to disciplinary action under section
4300 for unprofessional conduct as defined in section 4301, subdivision (f) in that while
pharmacist-in-charge of Ralph’s Phafmacy, Respondent obtained Hydrocodone—Homatropiﬁe
frgm the pharmacy by acts involving dishonesty, deceit and /or corruption, on two speciﬁc_
instances captured by surveillance cameras on December 11, 2009, and by habitual diversion and
use of small amounts of Hydrocodone-Hométropine over time, resulting in admitted diversion for

personal use of an estimated 6 bottles (pints) of Hydrocodone-Homatropine between
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approximately December, 2007 and December 11, 2009, as described more fully in paragraph 20
above. | | |
| SECOND FIRST CAUSE FOR DISCIPLINE
(Obtaining Drugs By Fraud, Deceit or Subterfuge)

22. | Respondent SAMY G.SHALABY is subject to d1501p11nary action under
section 4300 for unprofessional conduct as defined in section 4301, subdivisions (j) and (0), in
conjunction with Health and Safety Code section 1117 3. subdivvision (a), in that while pharmacist-
in-charge of Ralph’s Pharmacy, Respondent obtained Hydrocodone-Homatropine from the
pharmacy by use of deceit and subterfuge on two instances captured by surveillance cameras on
December 11, 2009, and by habitual diversion and use of small amounts of Hydrocodone-
Homatropine over time, resulting in _admitted diversion for personal use of an estimated 6 bottles
(pints) of Hydrocodone-Homatropine between approximately December, 2007 and December 11,
2009, as described more fully in paragraph 20 above. | | |

THIRD CAUSE FOR DISCIPLINE
(Furnishing Drugs To Himself and Without a Prescription)

23.. Respondent SAMY G. SHALABY is subject to Eiisciplinary action under
section 4300 for unprofessional conduct as defined in section 4301, subdivisions (j) and (o), in
conjuhction With section 4059 subdivision (a) and Health and Safety Code section 11170 and |
11171, in that in that while pharmacist-in-charge of Ralph’s Pharmacy, Respondent'fumished
Hydrocodone-Homatropine syrup to himself, and without a valid prescription on two instances
captured by surveillance cameras on December 11, 2009, and by habitual diversion and use of
small amounts of Hydrdcodone—Homatro‘pine over time, resulting in admitted diversion for
personal use of an estimated 6 bottles (pints) of Hydrocodone-Homatropine between
approximately December, 2007 and December 11, 2009, as described more fully in paragraph 20
above. ’ '
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FOURTH CAUSE FOR DISCIPLINE
(Illegal Possession of Controlled Substance)
24, Respondent SAMY G. SHALABY is subject to disciplinary action under section

4300 for unprofessional conduct as defined in section 4301, subdivisions (j) and (0), in

| conjunction with Health and Safety Code section 11350, subdivision (a), in that in that while

pharmacist-in-charge of Ralph’s Pharmacy, Respondent illegally obtained a quantity of .
Hydrocodone-HOmatiopine syrup on December 11, 2009, and an estimated 6 bottles (pints) of
Hydrocodone-Homatropine between approximately December, 2007 and December 11, 2009, by
means of habitual diversion of small amounts over time, as described more fully in paragraph 20
above.
FIFTH CAUSE OF DISCIPLINE
(Sale o'r Dispensing of Contaminated/Adulterated Pharmaceuticals)
25.  Respondent SAMY G. SHALABY is subject to disciplinary action under section
4300 for unprofessional conduct as deﬁned in section 4301, subdivisions (j) and (0), in
conJunctlon with Health and Safety Code section 111255, Health and Safety Code section 111295
and/or section 4342 in that, habitually between approximately December, 2007 and December
11,2009 - and on at least two instances captured by surveillance cameras on December 11, 2009 -
he knowingly and with deliberation, contaminated the stock bottle of Hydrocodone-Homatropine
by drinking directly from it, then replaced the bottle on the pharmacy shelf and proceeded to
dispense, and allowed othere to dispense/sell Hydrocodone-Homatropine to consumers from the
contaminated bottle, as described more fully in paragreph 20 above.
SIXTH CAUSE OF DISCIPLINE
(Contamination/Adulteratien of Pharmaceuticals)
26.  Respondent SAMY G. SHALABY is subject to disciplinary action under section
4300 for unprofessional conduct as defined in section 4301, subdivisions (j) and (0), in
conjunction with in Health and Safety Code sections 111255 and 111300 in that habitually
between approximately December, 2007 and December 11, 2009 - and on at least two instances

captured by surveillance cameras on December 11, 2009 - he knowingly and with deliberation,
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contaminated the stock bottle of Hydrocodone-Homatropine by drinking directly from it, then
replaced the bottle on the pharmacy shelf and proceeded to dispense, and allowed others to
dispense, Hydrocodone—Homatrqpine t.o consumers from the contaminated bottle, as described
more fully in paragraph 20 above.
SEVENTH CAUSE FOR DISCIPLINE
(Dispensing Drugs While Under the Influence)
27.  Respondent SAMY G. SHALABY is subject to disciplinary action under section
4300 for unprofessional conduct as defined in section 4301, subdivisions (j) and (0), in
conjunction with section 4327, in that while pharmacist-in-charge of Ralph’s Pharmacy, on
December 11, 2009, and habitually over the two year period between December of 2007 and
December 11, 2009, Respondent self-administered Hydrocodone-Homatropine syrﬁp to himself
on the pharmacy premises - during his normal workbhours - then carried on with work
responsibilities under the influence, as described more fully in paragraph 20 above.
EIGHTH CAUSE FOR DISCIPLINE
(Impaired Ability to Safely Practice Pharmacy)

. 28. Respondent SAMY G. SHALABY is subject to disciplinary action under section
4300 for unprofessional conduct as defined in section 4301, subdivision(h) in that in that while
pharmacist-in-charge of Ralph’s Pharrriacy, Respondent self-administered Hydrocodone-
Homatropine on December 11, 2009, and habitually over the two year period between December
0f 2007 and December 11, 2009, to the extent or in a manner as to be dangerous or injurious to
himself of to any other person or to the public, and/or to the extent that said use iinpair_ed his
ability to conduct with Safety to the public fhe practice authorized by the license, as described
more full; in paragraph 20 above. | |

| PRAYER
WHEREFORE, Complainant requests that a hearing be held on the matters herein alléged,
and that féllowing the hearing, the Board of Pharmacy issue a decision: |

1. Revoking or suspending Original Pharmacist License Number RPH 49748, issued to
SAMY G. SHALABY; ' |
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2.  Ordering SAMY G. SHALABY to pay the Board of Pharmac'y'the reasonable costs of
the investigation and enforcement of this case, pursuant to Business and Professions Code section
125.3;

3. Taking such other and further actiojas deemed necessary and propgr.

ISATED: 7/’&(){///

Department of Consumer Affairs
State of California
Complainant

LA2010601505
60646835.doc
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