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BEFORE THE 
BOARD OF PHARMACY 

DEP ARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

In the Matter of the Petition to Revoke 
Probation Against: 

ANDREW ALBERT ASARO 
10108 Calle Marinero, #36 
Spring Valley, CA 91977 

Pharmacy Technician Registration 
No. TCH 56928 

Respondent. 

Case No. 3800 

DEFAULT DECISION AND ORDER 

[Gov. Code, §1l520] 

FINDINGS OF FACT 


1. On or about December 17, 2010, Complainant Virginia Herold, in her official 

capacity as the Executive Officer of the Board of Pharmacy, Department of Consumer Affairs, 

filed Petition to Revoke Probation No. 3800 against Andrew Albert Asaro (Respondent) before 

the Board of Pharmacy. (Petition to Revoke Probation attached as Exhibit A.) 

2. On or about June 21, 2004, the Board of Pharmacy (Board) issued Pharmacy 

Technician Registration No. TCH 56928 to Respondent. The Pharmacy Technician Registration 

expired on May 2, 2007, and has not been renewed. 

3. On or about December 31,2010, Respondent was served by certified and first class 

maiLco-pies-o£the2_etitionJD~eYDkenoba1iQn;No. 3800, StatementtQJS~§1?Qn_d~.!!!,_Noti~~ of 

Defense, Request for Discovery, and Discovery Statutes (Government Code sections 11507.5, 

11507.6, and 11507.7) at Respondent's address ofrecord which, pursuant to Business and 
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Professions Code sections 136 and 4100, and California Code of Regulations, title 16, section 

1704, is required to be reported and maintained with the Board, which was and is: 

·10108 Calle Marinero, #36 
Spring Valley, CA 91977 

A
Lt. Service of the Petition to Revoke Probation was effective as a matter of la\v under the 

provisions of Government Code section 11505, subdivision (c) and/or Business & Professions 

Code section 124. 

5. On or about January 7, 2011, the aforementioned documents served by certified mail 

were returned by the U.S. Postal Service marked "Moved Left No Address - Unable to Forward-

Return to Sender." On or about January 12,2011, the aforementioned documents served by first 

class mail were returned by the U.S. Postal Service marked "Moved Left No Address - Unable to 

Forward - Return to Sender." 

6. Government Code section 11506 states, in pertinent part: 

(c) The respondent shall pe entitled to a hearing on the merits if the respondent 
files a notice of defense, and the notice shall be deemed a specific denial of all parts 
of the accusation not expressly admitted. Failure to file a notice of defense shall 
consti~ute a waiver of respondent's right to a hearing, but the agency in its discretion 
may nevertheless grant a hearing. 

7. Respondent failed to file aNotice of Defense within 15 days after service upon him 

of the Petition to Revoke Probation, and therefore waived his right to a hearing on the merits of 

Petition to Revoke Probation No. 3800. 

8. California Government Code section 11520 states, in pertinent part: 

(a) If the respondent either fails to file a notice of defense or to appear at the 
hearing, the agency may take action based upon the respondent's express admissions 
or upon other evidence and affidavits may be used as evidence without any notice to 
respondent. 

9. Pursuant to its authority under Government Code section 11520, the Board finds 

Respondent is in default. The Board will take action without further hearing and, based on the 

I~levant evidence contained in the Default Decision Investigatory Evidence Packet in this matter, 
----~-.. ------.~-..~~--~-----~--------------~--------- ---------- ------- --- -- ---- -- - .-----. 

as well as taking official notice of all the investigatory reports, exhibits and statements contained 

therein on file at the Board's offices regarding the allegations contained in Petition to Revoke' 
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Probation No. 3800, finds that the charges and allegations in Petition to Revoke Probation No. 

3800, are separately and severally true and correct byc1ear and convincing evidence. 

DETERMINATION OF ISSUES 

1. Based on the foregoing findings of fact, Respondent Andrew Albert Asaro has 

subjected his Pharmacy Tec1mician Registration No. TCH 56928 to discipline. 

2. The agency has jurisdiction to adjudicate this case by default. 

3. The Board of Pharmacy is authorized to revoke Respondent's Pharmacy Technician 

Registration based upon the following violations alleged in the Petition to Revoke Probation 

which are supported by the evidence contained in the Default Decision Investigatory Evidence 

Packet in this case: 

a. Probation Condition A: Respondent's probation is subject to revocation 

because he failed to provide proof of certification by the Pharmacy Technician Certification 

Board (PTCB). 

b. Probation Condition C: Respondent's probation is subject to revocation because 

he failed to provide any quarterly reports to the Board since the start of his probation. 

c. Probation Condition D: Respondent's probation is subject to revocation 

because he failed to appear as requested for probation office conferences scheduled for May 10, 

2007, and July 5, 2007, and he did not provide prior notification to the Board that he would not be 

able to attend the meetings. 

d. Probation Condition G: Respondent's probation is subject to revocation 

because he failed to make any payments towards the $2,548.50 cost recovery. 

e. Probation Condition I: Respondent's probation is subject to revocation because 

he failed to renew his pharmacy technician registration as required and allowed it to expire on 

February 29, 2008. 

f. Probation Condition J: Respondent's probation is subject to revocation because 

he. failed to notify_ the l3oan::Lin WXiting!Yi!hin l~~y§..of a~hal!g~ iI1.n_aEle-,1pai~n~_a~~re~~ ()r__ 

phone number. All correspondence sent to Respondent's address of record with the Board has 

been returned and undeliverable. 

http:2,548.50
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DEFAULT DECISION AND ORDER 

g. Probation Condition K: Respondent's probation is subject to revocation 

because he failed to maintain legal employment as a pharmacy technician at any time during his 

probation period. 

h. Probation Condition M: Respondent's probation is subject to revocation 

because he failed to submit any documentation or proof of attendance in any substance abuse 

recovery support group. 

1. Probation Condition N: Respondent's probation is subject to revocation 

because he failed enroll in a Board-appointed random drug testing program and, therefore, he 

never submitted to any drug test. 

ORDER 

IT IS SO ORDERED that Pharmacy Technician Registration No. TCH 56928, heretofore 

issued to Respondent Andrew Albert Asaro, is revoked. 

•Pursuant to Government Code section 11520, subdivision'(c), Respondent may serve a 

written motion requesting that the Decision be vacated and stating the grounds relied on within 

seven (7) days after service of the Decision on Respondent. The agency in its discretion may 

vacate the Decision and grant a hearing on a showing of good cause, as defined in the statute. 

This Decision shall become effective on May 11, 2011. 

It is so ORDERED April 11, 2011. 

STANLEY C. WEISSER, BOARD PRESIDENT 
FOR THE BOARD OF PHARMACY 
DEPARTMENT OF CONSUMER AFFAIRS 
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Exhibit A: Petition to Revoke Probation 
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.1 PETlTION TO REVOKE PROBATION . 

EDMUND G. BROWN JR. 
Attorney General ofCalifornia 
ALFREDO TERR.AZAS 
Senior Assistant Attorney General 
LINDA K. SCHNEIDER 
Supervising Deputy Attorney General 
State Bar No. 101336 

no West "Nt Street, Suite 1100 

SanDiego,CA92101 

P.O. Box 85266 

San Diego, CA 92186-5266 

Telephone: (6,19) 645-3037 

Facsimlle: (619) 645-2061 


A ttorneys for Complainant 

BEFORE THE 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUM.ER AFFAIRS 

. STATE OF CALIFORNIA 

In the Matt.cr of the Petition to Revoke 
.Prcibation Against, 

AND'REW ALBERT ASARO 
10108 Calle Marinero,#36 
Spring V;aHey,CA 91977 

Pharmacy Tedmidan Registration 
No. reB 56928 

Respondent. 

Case No. 3800 

OAH No. L2006070473 

PETITION TO REVOKE PROBATION 

Complainant alleges: 

PARTIES 

1. Virginia Herold (Complainant) brings this Petition to Revoke Probation solely in her 

official capacity as the Executive Officer of the Board ofPharmacy, Department of Consumer 

Affairs. 

2. On or about June 21, 2004, the Board of Pharmacy issued Pharmacy Technicial1 

Registration Number TeB 56928 to Andrew Albert Asaro (Respondent). The Pharmacy 

Technician Registratione)\pired on February 29,2008, and was.l1ot renewed. The Board 

suspended said registration on May 2, 2007. 

http:CONSUM.ER


5 

10 

15 

20 

25 

1 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

] 8 

19 

21 

22 

23 

24 

26 

27 

28 

... - -

JURISDICTION 

,.,
J. This Petition to Revoke Probation is brought before the B.oardofPharrnacy (Board), 

Department ofConsumer Affairs, under theautbority of the following 1aws. All section 

references are to the Business and Professions Code (Code) unlessotberwise. indicated. 

4. Section 4300, subdivision (a) of the Code provides tbat every license issued by the 

Board may be suspended or revoked. 

5. Following an administrative hearing in the di:sciplinary action entit1ed "In .the Matter 

of the Accusation Against Andre-wAlbertAsaro, fI Office ofAdministrative Hearings (OAH) case 

mnriber L2006070473, the administrative law judge issued a proposed decision, which was 

adopted by the Board and became effective May 2, 2007, .in which Respondent's Pharmacy 

Technician Registration was revoked. However, the revocation was stayed and Respondent's 

Pharmacy Technician Registration was placed on probation for a period of five (5) years with 

certain terms and conditions. A copy ofthat decision is attached as Exhibit A and is incorporated 

by reference. 

FIRSTCAUSE TO REVOKE .PROBATION 

(Failure to Obtain Certification-by the Pharmac~1 Technidan Certification Boan'l) 

6. At all times after the effective date ofRespondent's probation, Condition A stated: 

Respondent shall be suspended from working as a pharmacy technician until he 
is certified by the Pharmacy Technician Certificatjon Board (PTCB) and provides 
satisfactory proof ofcertification to the Board. 

7. Respondent's probation is sUQject to revocation because he failed tocompiy with 

Probation Condition A, referenced above, in that Respondent did not piOvide proof of PTCB 

-certification to the Board. 

SECOND CAUSE 'I'D REVOKE PROBATION 

(Faihare to Report Qlllarteiiy to the Board) 

8. A..t all times after the effective date of Respondenfs probation, Condition C stated: 

Respondent shall report to the Board _quarterly. The report shall be made either 
in.person.or~inwriting,-.asdirected._Respondent.shanstate.und.er: penalty of P~IjlLry . 
whether there has been compliance with ,all the tennsand conditions ofprobation. If 
the finaJprobation report is not made as directed,probation shall be extended 
automatically until such time as the fmal report is made andacc.eptedby the Board, 

2 
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PETITION TO REVOKE PROBATION 

19. Respondent's probation is subject to revocation because he failed to comply with 

Probation Condition C, referenced above, in thatRespondent has not provided any quarterly 

reports to ihe Board since the start ofprobation. 

THIRDCA.USE TO REVOKE PROBATION 

(Failure to Appear for Interviews With theBoardU pon Request) 

10. At all times after the effective date ofRespondent's probation, Condition D stated: 

Upon receipt of reasonable notice, Respondent shall appear in person for 
interviews with the Board upon request at various intervals at the 10cation determined 
by the Board. Failure to appear for a scheduled interview without prior notification to 
Board staff shall be considered a violation ofprobation. 

11. Respondent's probation is subject to revocation because he failed to comply with 

Probation .Condition D, referenced above, in that Respondent did not appear as requested for 

probation office conferences scheduled for May 10, 2007. and July 5,2007, nor did he provide 

prior notification to the Board that he would nothe .able to attend the meetings. 

FOURTH CAUSE TO REVOKE PROBATION 

(Failure to Submit Cost Recovery P.ayments) 

12.. At all times after theeffe.ctive date ofRespondent's probation, Condition Gstated: 

Re~pondentshall pay ~o the Board its costs ofinvestigation and prosecution in 
the amount of$2,548,50. Respondent shal1 make said payments aUhe ratcof$75.00 
per month. UIiless modified by the Board. 

If Respondent fails to pay the Board's costs on the dates determined by the 
Board, after affording him notice and the opportunity to be heard, the Board shall 
revoke probation and carry out the disciplinary order that was stayed. The filing of 
bankruptcy by Respondent shall not .relieve him oftlle responsibihtyto reimburse the 
Board its costs .ofinvestigation and prosecution. 

13. Respondent's probation is subject to revocation because he failed toeomply with 

Probation Condition G, referenced above, in that Respondent failed to make any cost recovery 

payments to the Board. 

http:ratcof$75.00
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FIFTH CAUSE TO REVOKE PROBATION 


(Failure to M:aintain an Active Pharmacy Technician License) 


14. At all times after the effective date ofRespondent'.s probation,Conditlon I stated: 

At alltimes, while on probation, Respondent shall maintain a11 active current 
technician registration/certification with the board, including any period during which 
suspension or probation is toned. 

IfRespondent's pharmacy technician registration/certification :expires or is 
cancelled by operation onaw oTothenvise, upon renewal or reapplication, 
Respondent's license shall be subject to all tennsand conditions oftbis.probation not 
previous ly satisfied. . 

15. Respondenf's probation is subject to revocation because he failed to comply with 

Probation Condition I, referenced above, in that Respondent did not renew his pharmaG)' 

tec1mician registration as required and allowed it to expire on February 29, 2008. 

SIXTH CAUSE TO .REVOKE PROBATION 


(Failure to Notify the Board ofaChange in Mailing Address) 


16. At all times after the effective date ofRespondent's probation, Condition J stated: 

Respondent shaH notify the Board in writing, within 10 days, ofany change of 
employment. Said notification shan include the reasons for leavingand/or the 
address ofthe new employer, supervisor or owner and work schedule, ifknown. 
Respondent shaH notify the Board ill writing within 10 days ofachange in name, 
mailing address or phone number. . 

17. Respondent' sprcibation is subject to revocation because he failed to ,comply with 

Probation Condition J, referenced above, in that the Board sent correspondence to Respondent via 

certified U.S. Mail to 'his address of record. The correspondence was returned to the Board 

markcd "Attempted - Not Known, Unable to Forward," and "Ulldeliverab1e as Addressed, 

Unable to Forward." 

SEVENTH CAUSE TO REVOKE PROBATION 

(Failure to M~linta"in 80 Hours Monthly Employment as a Pharmacy Technician) 

18. At all times after the effective date of Respondenf:s probation, Condition K stated: 

It.is a violation ofprobation for Respondent to work less than 80 hours per 
th--a!:;--a-phafffla6y-teGhRieian. Regardl@sB--ef:resiu@Dcy-,fm:any reason, should he 

4 
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cease practicing .as a pharmacy technician in Califomia, Respondent must notify the 
Board in \-vriting within 10 days of cessation of practice or the resumption of the 
practice. Such periods of time shall not apply to the reduction of the probation 
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period. It is a violation of probation for Respondent's probation to remain tolled 
pursuant to the provisions ofthis condition fora period exceeding three consecutive 
years. 

"Cessationofpractice" means any period o.ftime exceeding 30 days in which 
Respondent is not .engaged in the practice asa pharmacy technician as defined in 
Business and Professions Code section 4028. 

i 9. Respondent's probation is subject to revocation because he failed to complyvv1th 

Probation Condition K, referenced above, in that Respondent was not legally employed as a 

pharmacy technician at any time during the probation period. 

EIGHTH CAUSE TO REVOKE PROBATION 

(FaHureto SuhmitProof of Attendance in a Substance Abuse .Program) 

20. At all times after the effective date ofRespondent's probation, Condition M stated: 

Within 30 days of the effective date of this Decision, Respondent shall attend 
regularly a board~approved recognized and established substance abuse recovery 
supportgroup inCalitbrriia (e;g. Alcoholic Anonymous, Cocaine Anonymous, etc.). 
He must attend at least one group meeting per week. He shall continue regular 
attendance and . submit .s~gnedarrd dated documentation conftrmingattendance witb 
each quarterly report tor theduration.ofprobation, unless modified by the Board.. 

21. RespondenfsprobatiQn is subject to revocation 'because he failed to comply with 

Probation Condition M, referenced above, in that Respondent failed to submit any documentation 

.or proof of attendance in any substance abuse recovery support group. 

NINTH CAUSE TO REVOKE PROBATION 

(Failure to Submit to Random Drug Testing) 

22. At all times after the effcctivedate ofRcspondent's probation, Condition N stated: 

At his own expense, Respondent shall participate in random drug testing, 
including but not limited to, biological fluid testing (urine, blood), breathalyzer, hair 
fo Hicle testing, or a drug screening program approved by the Board. The leIlgtb of 
time shall be for the entire probation period,and the .frequency oftesting will be 
determined by the Board. At all times, Respondent shan cooperate with the Board, 
and, when directed, shall submit to such tests and samples for tbe detection of 
alcohol, narcobcs, hypnotics, dangerous drugs or other controlled substances, Failure 
to submit to testing as directed shan constitute a violation of probation. Any 
confirmed positive drug test shall result in the immediate suspension ofpractice by 
Respondent. He may not resume the practice of pharmacy until-notified by the Board 
in writing . 
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PETITION TO REVOKE PROBATION 

23. Respondent's probation is subject to revocation because he failed to comply with 

Probation Condition N, referenced above, in that Respondent failed to enroll in the Board­

appo:inted random drug testing program and, therefore, he hasTIot submitted to any drug test. 

PRAYER 

WHEREFORE, Compiainant requests that a hearing be held on the matters herein alleged, 

and that following the hearing, the Board of Pharmacy issue a decision: 

1. Revoking the probation that was granted by the Board ofPham lacy in OAB Case No. 

L2006070473 and imposing the disciphnary order that 'was stayed thereby revoking Pharmacy 

Technician Registration No. TeB 56928 issued to Andl'ew Albert Asaro; 

.2. Revoking or suspending ,Pharmacy Technician Registration No. TeB 56928, issued 

to Andrew Albert Asaro; 

3. Taking suehother and further action as decmed necessary ,a d proper. 

DATED: _/;;(_:,-<-;(---=7,-",-"-,-",,10,---'__ 

- '. tiveOfficer 
Board ofPharmacy 
Department ofConsumer Affairs 
State of California 
Complainant 



Exhibit A 

Decision and Order 


Board of.Pharmacy Case No. 2908 


Office of Administrative Hearings Case No. L2006070473 




BEFORE THE 

BOARD OFPHllli.M..ACY 


DEPARTMENT OF CONSUJvffiR .AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the Accusation Against: 

ANDREW ALBERT ASARO,TCH 
839 Colorado Ave., #B 
Chula Vista, CA 91911 

Pharmacy Technician RegistrationN~. 
56928 

Respondent. 

Case No ..2908 

DAH No. L20060704:J3 

DECISION 

Theattachec;lProposed Decision of the Administrative Law Judge is hereby adopted by 

the _~Boa~.~r~dc....!o:::;:f,-·",",Ph;:=arm=::::!!.!.=>:ac",-yt.....-____ as -its Decision in"the above-entitled matter. 

This Decision shall become effective __~·ma~Y;J........k2'-f-~~2""-10~Q"-L7____ 


IT IS 80 OF.DERED. 


Date: April 2 r 20Q7 




BEFORE THE 

BOARD OF PHARMACY 


DEPARTJ\.ffiNT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter afthe Accusation Against: 

ANDREW ALBERT ASARO)TCH 
839 Colorado Ave,. #B 
Chula Vista, CA 91911 

Pharmacy Technician Registration No. 
56928 . 

Respondent. 

Case No. 2908 

O_AH NO.L2006070473 

PROPOSE'D DECISION 

Administrative Law Judge Vallera J. Johnson, State ofGalifornia, Office of 
Administrative Hearings, heard this matterinSanDiego, California on January 4, 2007. 

Ronald A. Casino, Deputy Attorney General, represented Patricia F. Harris, Executive 
Officer of the Board ofPharmacy, Department of Consumer Affairs. 

Respondent'vvas present and represented himself. 

The matter was submitted on February 13,2007,1 

FACTUAL FINDINGS 

1. Patricia F. H?J,rris filed Accusation, dated May 3, 2006, and First Amended 
Accusation, dated January 24,2007,case number 2908., against Andrew Albert Asaro 
(Respondent), in her capacity as the Executive Officer ofthe Board of Pharmacy (Board), 

The record remained open for receipt of additional documentary evidence fTom both parties. On . 
January 30, 2007, Complainant filed the First Amended Accusation CEXh. l-A), .certified court documents from the 
Superior Court of the State of California, County of San D.iego, in the case entitled The People ojthe State oj 
California liS. Andrew Albert Asclro,' case number M99195 (Ext. 6) and Police R.eport (Exh. 7). R.espondent 
submitted additional documentary evidence on February 2, 2007, to wit: Two letters of support, marked Exhibit A; 
documentary evidencetnElIRespoIident signed upfortheDriving Underthe lnfluence Program, marked Exhibit,£; 

Without objection: Exhibits JA was admitted for jurisdictional purpose and EXhibits 6, 7, A and B were 

admitted into evidence. On February 13,2007, the record was closed, and the matter was submitted. 




Respondent filed a Notice of Defense, dated June 3, 2006. 

? On June 21,2004, the Board issued Pharmacy Technician Registration number 

56928 to Respondent. At all times relevant herein, said registration was.in full force and 

effect and wi11 expire on February 28, 2008, unless renewed. 


3. On July 20, 2006, in the Superior Court of California, County ofSan Diego, in 

the case entitled The People ofthe State a/California v. Andrew A. Asaro, case number 

Iv199195,on his pJea of no contest, Respondent was convicted of violation ofVehicle Code 

.section23152,subrnvision (a), Driving Under the Influence of Alcohol. 


4. The facts and circumstances underlying the conviction are that on April 23, 

2006, Respondent-drove .a vehicle while having a BAC of ,23. 


Despite his admission to the police officer who investigated the accident and in .his 

criminal case mat he was the driver of the vehicle, Respondent insists that he was the 

passenger, not driver of the vehicle; he provided the name of the person that he asserts was 

the driver and contends that .she ran from1hescene foHowing the accident but ,prior :to the 

arrival of the investigating law enforcement officer. 


Respondent's testimony is ·contrary to the evidence in the record, Le.~ the police report 

regarding the incident (EXh. 7) that resulted in his s.econdconviction. There is no mention in 

the police report ,of another individual in h1s vehicle. The investigating officer determined 

that Respondentwas too intoxicated to safely perform any field test. Respondent admitted to 

this officer that he was talking on his cell phone when he hit the cars. Further, according to 

the police report, RespondenCs BACwas .23. With the exception of his own testimony, 

Respondent offered no evidence contrary to the facts in the foregoing paragraph. 


Given the facts in the foregoing paragraphs, Respondent's testimony that he was not 

the driver ofthe vehicle during the incident that resulted in this conviction is disregarded. 


5. As a consequence ofthe conviction, the Court suspended imposition of 

sentence and placed Respondent on five years summary probation on terms and conditions. 

that included that he: 


$ 	 .serve 96 days in custody; the Court authorized him to serve his time with 
the ,:vork release program; 

ID complete 20 days in the Public Service Work Program; 
III pay fines of$l,750.00; 
~ pay restitution to the victim in an amount to be detennined; 
IV not drive with a measurable amount of alcohol/drugs in his system; 

_. ________ ______ /1) sulm!itto any test at the regl1~?_tQf~~~()e_Qftlce!J'grdet{:':yj!o!l;____________________~______ 

2 

http:of$l,750.00


& 	 attend andcomp]ete the multiple conviction program (SB38) and 
participate in ,any treatment or rehabilitation that may be recommended by 
the provider; and 

@ 	 not ddve.a vehicle without a vaHd license and valid insurance. 

6, Respondent has been convicted of a crime substantia:!ly related to the 
qualifications, functions or duties of a pharmacy technician, by reason of Findings 3,4 and 5, 

7, Respondent has been·convictedofan offense that involved the consumption of 
alcohol beveragesto an e)"ient and in a ma1mer dangerous to himself or the public, by.r.eason 
of Findings 3, 4 and 5. Given the foregoing, his misconduct constitutes unprofessionaJ 
conduct. 

8. On December 17,2004,.in the Superior Court of California, County of San 
Diego, South Count)1 Division, in the case entitled The People a/the State ofCal~forniC/ v. 
Andrew A. Asaro, case number SCS 1894.96, on his plea ofguilty, Respondent w,as convicted 
of violation ofVehicle Code section 23152, subdivision (0), Driving a Vehicle While Having 
a Measurable Blood Alcohol of .08 or More? . 

9, The facts andc:ircumstancessurroundingthe crime are that on November 19, 
2004, Resp.ondentdrove a vehicle while having a BAC ·of J L 

10. Asa consequence of the conviction, the Court placed Respondent on five 

years informal probation and ,ordered him to: 


o 	 serve two days in custody; 
o pay a ±ineof $1,600.00; 


,Ill complete the First Conviction Program.(3 montho1a88); 
G not drive vdthameasurable amount ofa1coholldrugs in his system; 

tl submit to any test for detection .of alcohol/drugs in his system at the 

request of a peace officer; and 
l!l obeya.l1laws. 

. 


11. Respondent has been convicted of a crime substantially related to the 

qualifIcations, functions or duties ·of a pharmacy teclmician, by reason of Findings 8, 9.and 

10, 

12. Respondent has beencollvicted of an offense that involved the consumption of 
alcohol to an extent and in a manner dangerous to himself or the public, by reason of 
Findings 8,9 and 10. Given the foregoing, his misconduct constitutes unprofessional 
conduct. 

... ? In a.clditiontotheeonvietion set Tonh in-Finding 8,. Respondent-waswnvictedof violation of Wealth .and· 
.Safety Code section 1l350, subdivision (a), Unlawful Possession of ContTolled Substances, to wit: heroin. On 
December 17,2004, Respondent presented evidence of completion of the Court ordered Diversion Program, and 
pursuant to Penal Code section 1000, the Court dismissed the foregoing ,conviction. 

3 

http:1,600.00
http:17,2004,.in


13. Respondent has been convIcted of more than one misdemeanor involving the 
use, consumption or .self-administration of an alcoholic beverage, by ·reason ofFindings 3) 4, 
.5,8,9 and 10. 

14. Respondent provided evidence ofexplanation and rehabilitation. 

e 	 There is no evidence that he has been previously disciplined by the Board 
or ·sufferedconvictions other than those that are fhesubjectofthis 
proceeding. 

·0 He .is remorseful for his misconduct and has learned from the experience. 
He recognizes thatalc.ohol is a poison and hindered his judgment, Le., to 
get ina vehicle and drive. He has not had a drink of alcohol since 
April 23, .2006, the date afthe incident that resulted in his most recent 
conviction. He understands that his father is an alcoholic and that he may 
have a genetic propensity to be an alcoholic as well. 

e 	 He no longer associates with friends that go 'out drinking. 
e 	 He has complied with the terms and conditions of probation in the criminal 

case, including enrolling in and attending the court ordered DUI Program 
and Alcoholics Anonymous. (AA) meetings. 

o 	 He candidly disclosed the second DDl conviction to the Board, who had no 
information regarding the conviction prior to his disclosure. 

II He performshis duties as a pharmacist technician in.at .least a competent, if 
notabove competent, marmer. 

~ 	 He provided a letters ofsupport from a co-worker and apharmacistV'iith 
whom he works. Both indicate that they aware that he has been convicted 
ofDUI and support retention ofhis license. In addition to supporting.his 
testimony regarding his rehabilitation, they explain that the pharmacy 
would.suffer a loss if Respondent's license is revoked. 

'6 There is no evi.dence that he has inappropriately taken anything from a 
pharmacy, that he has been at work with alcohol on his breath or that any 
patienthas been injured or placed in jeopardy because of Respondent's 

. alcohol abuse. 
'Ill He is honest, dependable, hardworking and intelligent. He has excellent 

interpersonal skills. 

15. Respondent has.been licensedasa pharmacy te:chnician for almost three years. 
During this time, he has suffered 1:\'10 DUI convictions in less than two years. The first 
conv1ctionoccurred four months after he ,,,'as 1icens~d by the Board. He remains on criminal 
probation until July 20, 2011. He has matured and is unlikely to engage in such misconduct 
in the future. 

16.-~-J?-1..1l..suant~to Business andJ~rbfessiDnS~C.D.(kse_c.tioD-J25 ,3,CQmpLainant seeks 
recovery of the costs of investigation and enforcement of the allegations.set forth in the 
Accusation and First Amended Accusation in the amount of $2,548,50. In support of this 
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request, Complainant submitted "Certification of Costs ofInvestigative and Prosecution by 
Agency." Respondent made no objection to Complainant's request for costs on the amount. 

LEGAL CONCLUSIONS 

1, Cause exists to discipline Respondent's pharmacy tec1mician registration 
under Business and Professions Code section 4301., subdivision (1\ for unprofessional 
conduct, in that he suffered two Dill offenses that are substantially related to the 
qualifications, functionsanddufies ofa pharmacy technician, by reason of Findings 3,4, 5: 
6,8,9,10 and 11. 

2. Cause exists to discipline Respondent's pharmacy technician registration 
under Business and Professions Code section 4301 ,subdivision (h), for unprofessional 
conduct related to the consumption of an alcoholic beverage to an extent and in a manner 
dangerous to himself, anotherperson or the public, by reason ofFindings 3, 4, 5, 7,8, 9, 10 
and 12. 

3. Cause exists to discipline Respondent's pharmacy technician registration 
under Business and Professions Code section 4301, subdivision (Ic), in thatRespondent has 
been convicted ofmultiple mlsdelueanoroffenses that involved the use, consumption or self­
administration ofana1coholic beverage, by reason of FindIngs 3, 4,5.,8, 9, 10 and 13. 

4. Given the facts (FindingsJ, 4,5,6,7,8,9,10,] 1,12, B and 14), the 
violations (Legal ConClusions 1, land 3), the Board's criteria for rehabilitation set forth in 
California Code ofRegulations, title 16, section 1769, and the evidenc.e ofcxplanation and 
rehabilitation (Findings 15 and 16), the question is appropriate discipline. 

Administrative proceedings to ,discipline a professional license are intended to protect 
the public, not punish the .licensee, (Hughes v. Board a/Architectural Examiners (1998) 17 
Ca1.4th 763.) 

Complainant seeks revocation of Respondent's license arguing that it would be 
contrary to the public interest to allow him to continue to practice as a pharmacy technician 
because ofhis DUl convi.ctions. As a result of his abuse ofa1cohol, Respondent .engaged in 
repeated misconduct that demonstrated a disregard for the safety of hi mselfand the public. 
Complainant is concerned about the potential impact ofhis alcohol abuse on his duties as a 
pharmacy tecJ:mician. Respondent established that he appreciates the wrongfulness of his 
acts, is remorseful, accepts responsibility for his misconduct, and has taken action to attain 
and maintain sobriety. There is no evidence that his substance abuse problem has had any 
impact, \vhatsoever, 011 patjent care. Considering the foregoing, it would not be contrary to 
the public interest to allow Respondent to practice as a pharmacist technician with a 
probationary license with appropriate terms and conditions. 

5. Complainant seeks recovery of the reasonable costs of investigation and 
enforcement in the amount of $2,548.50. In determining reasonableness, Business and 

5 

http:2,548.50


---

Professions Code section 125.3, California Code ofRegulations, title 1, section 1 042 and the 
factors set forth in RobertZuckerman v. State Board ofChiropractic Examiners (2002.) 29 
Ca1.4(11 32 have been considered. . 

The Zuckerman factors include whether the licensee has been successful at hearing in 
getting the charges dismissed or reduced, the licensee'B subjective good faith beliefin the 
merits ofhis position, Whether the licensee has raised a colorable challenge to the proposed 
discipline, a determination regarding the financial ability of the licensee to pay, and whether 
the investigation was appropriate to the.alleged misconduct. 

Complainant established that Respondent committed the violations alleged in the 
Accusation and First Amended Accusation (Findings 3, 4,56,7,8,9, 10, 11,12 and 13, and 
Lega1 Conclusions 1,2 and 3). Considering the facts and circumstances underlying the 
convictions, Complainant seeks revocation oIms license. 

Respondentprovided sufficient evidence to .establish his .subjective ,good faith belief 
,in the merits ofhis position, raised a colorable chaUengeto<Complainant's pr.oposed 
discipline and that the appropriate discipline is not revocati"on hut a probationary license. In 
addition, Respondent offered no evidence to establish that it would bea financial burden for 
him to pay the costs. 

~Given the foregoing, the reasonable costs ofinvest~gationand enforcement,are 
$2,548.50, 

/ 

ORDER 

Technician registration number TCH 56928 issued to Respqndent is revoked; 
however, revocation.is stayed,and Respondent is placed on probation for five years on the 
terms and ,conditions set forth below. 

A. Respondent shall be suspended from working asa pharmacy technician until 
he is certifi.ed by the Pharmacy Technician Certification Board (PTeB) and provides 
satisfactory proof ofcertHication to the Board, 

DUiing suspension, Respondent shall not enter .any pharmacy area or any portion of 
the licensed premises of a wholesaler, veterinary food-animal drug retailer or any other 
distributor of drugs whjch is licensed by the Board,or any manufacturer, or vvhere dangerous 
drugs and devices or controlled substances :are maintained. Respondent shall not do any act 
involving drug selection, selection ofstock, manufacturing, compounding or dispensing; nor 
shall he manage, administer, or be a consuitant to any licensee of the Board, or have access 
to or control the ordering, manufacturing or dispensing ofdangerous drugs and devices or 
controlled substilrices.------ ---- --~~--~----~---.--. 
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Subject to the above restrictions, Respondent may continue to own or hold an interest 
in any entity licensed by the Board in which he holds an interest at the time this Decision 
becomes effective, unless otherwise specified in this Order. 

B. Respondent shall obey all state and federal laws and regulations substantially 

related to or governing the practice of pharma.cy. 


C. Respondent shall report to the Board quarterly. The .report shall be made 
either in person orin writing, as directed. Respondent shall state under penalty.ofperjury 
whether there has been compIiancewith an the terms and conditions of probation. Tfthe 
final probation report is not made as directed, probation shall be extended automatically until 
such time as the final report is made and accepted by the Board. 

D. Upon receipt ofreasonable notice, Respondent shall appear in person for 
interviews with the Board upon request at various intervals at the location determined by the 
Board. Failure to appear fora scheduled interview without prior notification to Board staff 
shall be .considered a violation of probation. 

E. Respondent shall cooperate with the Board's j~spectional program·and in the 

Board's :monitoring and investigation ofhis compliance with the terms andconditiol1s of 

probation. Failuretocomplyshall.be ·considered a violation ofprobation. 


F. Responde.nt shall notify alI present and prospective employers oUhe Decision 
in .case number 2908, .and the term~,conditions.and restrictions imposed on Respondent by 
the Board~ s Order. 

Within 30 days of the effective date ofthis Decision, and within 15 days of 

Respondent undertaking new .employment, he .shall cause.hisemployer to report to the 

Board, in writing, acknowledging that the employer. has read the Decision in case number 

2908. 


IfRespondent works for or is employed by or through a phannacy employment 
service, Respondent must notify the pharrnacist~in-charge and/or owner at every pharmacy of 
the tenus and conditions of the Decision .incase number 2908 in advance of Respondent 

. commencing work at each pharmacy. 

"Employment" within the meaning ofthis provision shall include any fulJ­

timelpart-time, temporary or relief service or pharmacy management service as a 

pharmacy teclmician, whether Respondent is considered an employee or independent 

contractor. 


G. Respondent shall pay to the Board its costs ofinvestigation and prosecution in 
the amount .of $2,548.50. Respondent shall make said payments at the rate of .$75.00 per

- month, uIlle-ssmodifi-ed by the BoaTd-.--~ ~- -.;,-~-~- ---~-- ~ -- - ---­
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IfRespondent fails to pay the Board's costs on the dates determined by the Board, 
after affording him notice and the opportunity to be heard,the Board shall revoke prcibation 
and carry out the disciplina.ry order that was stayed. The filing ofbankruptcy qy Respondent 
shalL not relieve him of the responsibility to reimburse the :Board its costs of investigation 
and 'prosecution. 

H. .Respondent shall pay the costs associated with probation monitoring as 
determined by the Board each and every year of probation. Such costs shall be payable to 
the Hoard at the 'endof each year ofprobation. Failure to pay ;such costs shall becDnsidered 
a violation of probation. 

1. At all times, while on probation, Respondent shalL maintain an active current 
techrlloian registration/certification with the board,includinganyperioddUl"ing which 
suspension or probation is tolled. 

IfRespondent1s pharmacy technician registration/certification expires or is cancelled 
by operation of law or otherwise, upon renewal or reapplication, Respondent1s license shall 
be subject to . all termsandconditians afthis probation not previously .satisfied. 

J. Respondent shall notify the Board in writing, within 10 days, of any .chan,ge of 
employment. Said Hatiftcation shaliinclude the reasons forleaving..andl or the address of the 
new .employer, supervisor or owner and w.ork schedule, ·ifknown.Respondentshall notify 
the Board in writing within 10 days of a change in name, mailing address or phone nurr:iber. 

K. Iti3 a vicilationofprobation for Respondent to work less than 80 hours per 
month as a pharmacy techrllcian.Regardless of residency, for any reason, ShOlildhe c.ease 
practicingasa phal'maoy teclmician in California, Respondent must notify the Board :in 
writing within 10 days of cessation cifpractice or the resumption ofthe practice. Such 
periods of time shan not apply to the reduction of the probation period. It is a -Violation of 
'probati on for Respondent1s probati on to remain tolled pursuant to. the pro vi 81ons of this 
condition for a period exceeding three consecutive years. 

"Cessation of practice" means any period of time exceeding 30 days in whiCh 
Respondent is not engaged in the practice asa pharmacy technician as defined in 
Business and Professions Code section 4028. 

L. Respondent shal1 completely abstain from the possession or useofaloohol~ 
controlled substances, dangerous drugs .and their associated paraphernalia, except when the 
drugs are lawfully prescribed by a licensed practitioner f:l.S part of documented medical 
treatmenJ. Upon request qf the Board, Respondent shall provide documentation from the 
licensed practitioner that the prescription was legitimately issued and isa necessary part of 
the treatment of Respondent. Additionally, Respondent shall cause the prescribing 
practitioner to notifY the Board in writing, indicating his/her awareness of the chemical .
abuse. -. -- ---- - ---­----~-----~-~~-------- -------------~---~---
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M. Within 30 days ofthe effective date ofthis Decision, Respondent shall attend 
regularly a board-approved recognized and established substance abuse recovery support 
group inCaIifomia (e.g., Alcoholic Anonymous, Cocaine Anonymous, etc.). He must attend 
.at least one group meeting per week. He shall continue regular attendance and submit signed 
and dated documentation confinning attendance with each quarterly report for the duration of 
probation, unless modified by the Board. 

N. At his own expense, Respondent shall participate in random .drug testing, 
including but not limited to, biol.ogical 'fluid testing (urine, blood), breathalyzer, hair follicle 
testing, or a drug screening program approved by the Board.' The length of time shall be for 
the entire probation period, and the frequency aftesting will be determined by the Board. At 
all times, Respondent shalloooperate with the Board,and, when directed, shall submit to 
such tests and samples for the detection ofakohol, narcotics, hypnotics, dangerous drugs or 
other controlled substances. Failureto submit to testing as directed shall constitute a 
violation ofprobation. Any confirmed positive drug test shall result in the immediate 
suspension of practice by Respondent. He may not resume the practice ofpharmacy until 
notified by the Board in writing. 

O. Within 10 days of the effective date of this Decision, Respondent shall identify 
a work site monitor, for prior approval by the Board, who shall be responsible for 
supervising him during working hours. The work site monitor shalLreport to the Board 
quarterly, Should the designated work site monitor determine at any timedudng the 
probationary period that Respondent has not maintained sobriety,he .or she shaH notify the 
Board imrl1ed'iately, either orany or·in writing as directed. Should Respondent change 
employment,a new wOl:k site monitor must be designated, for prior approval by the Board, 
within 10 days of.commencing nev'i' emp'loyment. 

P. If Respondent leaves the geographic area foraperiodgreater than 24 hOllTS, he 
shall notify the Board) verbally and in writing, of the .dates ofdeparture and return, prior to 
leaving, 

Q. IfRespondent leaves the State of California to reside or practice outside this 
State, or for any period exceeding 10 days (including vacation), he must notify the Board in 
writing of the dates of departure and return. Periods of residency or practice outside the 
State or any absence exceeding a period of 10 days shall not apply to the reduction of the 
suspension period. 

Upon retw-ning to the State of California, Respondentsha11 not act as.3 pharmacy 

technician until noti.fied by the Board that the period of suspension has been completed. 


R. IfRespondent vi01ates probation in any respect, after giving Respondent 

notice and an opportunity to be heard, the Board may revoke probation and carry out the 

disciplinary order which was stayed. Ifa petition to revoke probation cran accusation is 


.. filed against RespondenCdunngprooation, the Boara shall have contimiiflgjurisdiction) and 
the period of probation shall be extended, until the petition to revoke probation or accusation 
is heard and decided. 
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IfRespondent has not complied with any term or condition ofprobation, the Board 
shall have continuing jurisdiction over him, and probation shall be extended automatically 
until all terms and conditions have been satisfied or the Board has taken other action as ' 
deemed appropriate to treatthe failure to comply as a violation of probation, to terminate 
probation, and to impose the penalty which was stayed. 

S. Upon successful completion of probation, Respondenes technician registration 
shall be fully restored. 

DATED: 


~~~~ 

VALLERA~ON 
Administrative Law Judge 
Office ofAdniinistrative Hearings 
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BILL LOCKYER, Attorney General 
ofihe State of California 

RONALD A. CASINO, State BarNo. 70410 
Deputy Attomey Genera1 

Califomia Department of Justice 
110 West HA" Street, Suite 1100 
San Diego, CA 92101 

P.O. Box 85266 
San Diego, CA 92186-5266 
Telepl10ne: (619) :645-2068 
Facsimile: (619) 645-2061 

Attorneys for Complainant 

BEFORE THE 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORl'UA 


In the Matter of the Accusation Against: 

ANDREW ALBERT ASARO," TCH 
839 Colorado Ave.,#B 
Chula Vista, CA 91911 

Pharmacy Technician Registration No. 56928 

Respondent 

Case No. 2908 

ACCUSATION 

Complainant alleges: 

PARTIES" 

1. Patricia F. Harris (Complainant) brings this Accusation solely inher " 

official capacity as t11e Executive Officer ofthe Board of Pharmacy, Department of Consumer 

Affairs. 

2. On or about June 21, 2004, the Board of Pharmacy issued Phannacy 

Tec1micianRegistration Number 56928 to Andrew Albeli Asaro (Respondent). The Pham1Rcy 

Teclmician Registration was in fu11 force and effect at an times relevant to the charges brought 
~ ---- ­ ~-~-.-----.----~--- ~ ----- ­

-~- -~ 

herein and expi1'ed on February "28,2006. 
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JURISDICTION 

3, This Accusation is brought before the Board ofPharrnacy (Bbard),under 

the authority ofthe following sections ofthe Business and Professions Code: 

A. Section 4301 of the Code states in pertinent part: 

liThe board shan take action against .any.holder ofa license who is 

guilty ofunprofessional conduct or whose license has been procured by fraud or 

misrepresentation or issued by mistake. Unprofessiona1 conduct shal1 include, but 

is not limited to, any of the following: 

itCh) The administering to oneself, of any controlled substance, .or . 

the use any dangerous drug or ofalcoholic beverages to the extenior in a manner 

as to be dangerous or injurious to oneself, toa 'person holding a license under this 

chapter, or to any other person or to thepublic,or·to the extent that the use 

impairs the ,abllityofthe person.to conduct with safety to ,the public the practice 

authmized by the license. 

n 

lI{l) The conviction of a crime substantially related to the 

qualifications, functions, and duties oia licensee under this chapter. The record 

of conviction of a 'violationof Chapter 13 (commencing with Section 801) ofTitle 

21 oftlle United States Code regulating controlled substances or ·ofa violation of 

the statutes of this state regUlating controlled substances or dangerous drugs shall 

beconc1usiveevidenceofunprofessionalconduct. In all other cases, the record of 

conviction shall be conclusive evidence only oHhe fact that the conviction 

occurred. The board may inquire into the circumstances surrounding the 

commission of a crime, in order to fix the degree of discipline Dr, in the case of a 

-~-~ -~--~ - ~- conviCTIon norirl"v01Vingcontf511ed stiostao:ces-ordangerous drugs, to determine if 

the conviction is of an offense substantially related to the qualincations,functions, 

and duties of a licensee under this chapter. A plea or verdict of guilty or a 
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conviction following a plea of nolo contendere is deemed to beaconviction 

within the meaning oftnis provision.Tne board may take action when the time 

for appeal has elapsed, or the judgment of conviction has been affirm~d on appeal 

or when an order granting probation is made suspending the imposition of 

sentence, irrespective of.asubsequent order under Section 1203.4 ofthe Penal 

Code allowing the person to withdraw his or her plea of guilty and to enter a plea 

of not guilty, or setting aside the verdict of guilty, or dismissing the accusation, 

information, or indictment. 

It 

11 

B. .section] 25.3 of the Code states, in .pertinent part, that the Board 

. may request the administrative law judge to direct a licentiate found to havecommitted.a 

violation or violations ofthe Jicensing act to pay a sum 110t to exceed the reasonable costs 

fthe investigation and enforcement .of the case. 

c. Section 118, subdivision (b), offueCodeprovides that the 

.suspension, e~piration, surrender, or cancellation ofa licensesball not depriye tbe Bo~~ 

of jurisdiction to proceedwifh a.disciplinary action during the period within whicb the 

license ma-y be renewed, restored, reissued~ or reinstated. 

4. This Accusation is also brought before the Board with reference to section 

23.152, subdivision (b) of the Vehicle Code (VC), which states that it is unlawfui for any person 

who has 0.·08 percent.or more, by weight, of a:1cohol in his or her blood to drive a vehicle. 

CHARGES AND ALLEGATIONS 


FIRST CAUSE FOR DISCIPLlLl\TE 


(Unprofessional Conduct: Substantially Related Criminal Conviction) 


5. Respondent is subject to disciplinary action under section 4301(1) for 

conviction oTa-crlme'Substantia:lly related to tnequalifications, functions, or duties of Ii 

pharmacy teclli-rician in that on or about December 17,2004, in People v, Andrew Albert Asaro, 

San Diego CoUJ."1ty Superior Court Case No. CS 189496, respondent was convicted, by his pJea of 
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guilty, ofa violation ofVCsection 23152(b) (driving a vehicle while having O;08percent or 

more, by weight, ofalccihol in his blood). 

The circumstances surrounding the crime are as follows: 

On or about Noyem:ber 19, 2004, respondent drove avehicle wnilehaving a 0,08 

percent or more, by weight, of alcohol in his blood. 

Respondent was sentenced to five (5) years summary probation, fines mthe 

amount of$1,700,QO,and first (drunk driving) conviction program. 

SECOND CAUSE FOR DISCIPLINE, 

(Unprofessiona1 Conduct: Use ofAlcohol to an Extent or in a 
Manner as to'be Dangerous or Injurious to Himselfor the Public») 

.6. Respondent is subjecttodisciplinaryaction under Code section 4301(h) in 

that he used alcohol to an extent or in.a manner 'as to be dangerous or lrl.juriousto himselfor the 

public, as .set forth in paragraph '5 above. 
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PRAYER 

vVHEREFORE, Complainant requests that a hearing be held on the matters herein 

alleged, and that following the hearing, the Board ofPharmacy issue a decision: 

1. Revoking or suspending Pharmacy Technician .Registration Number 

56928, issued to Andrew Albert Asaro; 

2. Ordering Andrew Albert Asaro to pay the.Board.ofPharmacy the 

reasonable costs.ofthe investigation and enforcement of this case, pursuantto Business and 

Professions Code section 125.3; 

3. Taking such other and further action,as deemed necessary aI}d proper. 

J513 Itj)'ip DATED: 

PATRlCIA F. HARRIS 
Executive Officer 
Board ofPharmacy 
Department of Consumer Affairs 
State of California 
Complainant 
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.EDMUND G. BROWN JR., Attorney Generar 
orthe State ofCalifomia 

MARGARETANN LAPKO, 
Supervising Deputy Attorney General 

RONALDA. CASINO, State BarNo. 70410 
Depu.ty Attorney General 

California Department ofJusnce 'filED 

JAN 3 \). 2GG7 

QAHSD 

110 West liN' Street, Suite noo 
.8an.Diego) CA 92101 

P.O. Box85266 
San Diego, CA 92186-5266 
Telephone: (619)645~2068 
Facsimile: (619) 645~2061 

Attorneys for Complainant 

BEFORETBE 

BOARD OFfBARMACY 


.DEPARTMENT OF CONSUMER AFFAIRS 

STATE OFCALIFORNlA 


In the Matt~ ·of the First .Amended Accusation 
Against: 

ANDREW ALBERT ASARO. TCE 
839 Colorado Ave., #B 
ChulaVist~CA 91911 

Pharmacy Tecbnician,RegistrationNo .. 56928 

Respondent. 

Comp1ainant.'alleges: 

Case No. 29.08 

OAR No..L-2006070473 

FIRST AME~rn.ED 
ACCUSATION 

.PARTIES 

1. Virginia Herold (Complainant) brings ,this Accusation soleiy in her official . 

capacity as the Interim EAecutiveOfficer of the Board of PharmacyI Department of Consumer 

Affairs. 

2. On or about June 21\ 2004,. the Board ofPhannacy issued .Pharmacy . 

Teohnician Registration Number 56928 ,to Andrew Albert Asaro (Respondent). The Phannacy 

Technici:anRegistration was mfullfotceand effeciat-aH--times releVa!lt to the charges brought 

herein and vl'il1expire on February 28) 2008, unless renewed. 
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JURISDICTION 

.,
oJ • Th.is Accusation is brought before the Board ofPhatmacy@oard), under 

fue,auiliority of1he following sections of the Business a.Tld Professions Code (CoC1e): 

A. Section 482 of the Code provides, in pertinentpart,:that .each board under 

the code shall develop criteria to evaluate the rehabilitation ofa person when considering the 

suspension or reivocation of a license under section 490 and that theboardsha11 take intoacc?uut . 

aU compcient evidence ofrehabilitationfumishedby the licensee. 

B. Section 490 ofthe Code states: 

Aboard'may suspend or revoke a license on the ground that the 

licensee has been convicted ofacrime, ifthe crime is substantially related 

to the qua1i:fication~, functions) or duties of the business or profession for 

which the license was issijed. A conviction within the meaning of this 

.section means a plea or verdict ofguilty or a conviction follewing aplea 

ofnolo contendere. AIi,yactionwhich a board is permitted to take 

followiItg the establishment oia conviqtion maybe taken when the time for 

appeal has e1~p$ed, orthe jud~ent ofconviction has been affirmed on 

appea1 l orwhen. an 'order granting probation is made suspending the 

impositionofsentence, irrespective.of a. subsequent order under the 

provisions ofSection 1203.4 ofthe Penal Code. 


c. Section 493 ·ofthe C.odestates,in pertinent part: 

NO.twitP...sta.'1ding any other provision onaw, in a proceeding 

conducted bya board within the department pursuant to law-to deny 

anapplicatiQn for a lkense or to suspend or revokeaJicense or . 

otherwise take discip1inary action agamstaperson who holds a 

.license) upon the.ground thatfue applicant or the licensee has been 

convicted ofa cnmesubstantiaUy related to the qualifications, functions, 

and duties of the.licensee in question, the record ofconviction of the. 

cr:imeshaIl be conclusive evidence of the fact that the conviction 

occurred) but only of that fact, and the board may inquire into ,the 

circumstances surrounding the commission of the crime in order to 

fix the degree of disciplineo!' to determine if the conviction is 

substantiallY.related to the qualifications, functions) and duties of 

the licensee in question... , 


D. Section 4301 of the Code states in pertinent part: 

The board shall take action.againstanyholder of a license 
. who is guilty of unprofessional conduct or whose license has been 

procured by fraud or.mlsrepresentation ori.ssuedby mistake. Unprofessiona.l 

conduct shallinclu.de,·but is not limited to, any ·of the following: 


(11) The administering to oneself) of'any controll~ substari.ce) 

or the use of any dangerous ~gor of alcoholic beverages to the extent 
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or inamanner,as to be dangerous or injurious to oneself, to'a'Person 
holding alicenseunderthischapter,or to any other person. ortothe.puli1ic, 
ar to the extent that theu,se impairs the ability ofthe persorltoconduct with 
.safety to thepubHc the pracnceautJ:!0rizedby the license. 

(k) The conviction ofmore than one misdemeanor or any felony 
involving the use, .consumption, or self-administr~tion of.any dan.gerous 
drug .or alcoholic beverage, or any .combination ofthose·substances. 

mThe conviction oia crime suDstantiallyrelatedto ilie 
quruifications,fimctions, and duties of a .licenseeurrder this chapter. 
The Tecordofconviction of a violation ofChapter 13 (commenci.'1g'with 
Section 80l) ofTine 21 ofthe United States Code .T(!lguiating controlled 
substances or of a violation of the statutes ofthis state;regulating controlled 
sUbstances or dangerous drugs shall be conclusive evidenge ofuriprofessional 
conduct. In all other cases, the record ofconviction shall be :conclusive 
evidence only ofthe fact that theconviotian occurred. The board may 
inquire into the circ;umstancessurr01lllding the commission of a me, 
mord'er to fix-the degree of dis~pline or, in the case ofa conviction 
uotinvolving controlledtlubstances'or dangerous d'rqgs, to tletermine 
ifthe ·conviction isofan offense s)lbstantiallyrelatedto the qualifications, 
functions, and duties ofaIic~n.see under this chapter. Ap1ea or verdict 
orguilty' or a conviction. folloWing a plea ofnolo contendere is deemed to 
bea conviction within themeamllgofthisprovlsion. The board may take 
action when the time for·appeal. hase1apsed, or me judgment ofconyiction 
hasbeenaffinned on appeal Ofwhen an ordergranting probation is made 
suspending the imp.osition af sentence, irreEipecti.v.eof a subsequent order 
under Section 1203.4 ofthe Penal Code allowing the person to withrlrawhis 

. of-:herplea ofguilty and 10 enter aplea afnot guilty, or settin:gasidethe 
·v~rdic:t ofguilty, or dismissing theaccusation,infarmation, or indictment. 

B. Section 125.3 ofthe Code states, in Fertinent pan"tnat tbeboa:rd 

may request the.administrative lawjud.geto d:irect, a licentiate found to have committed:a 

violation o~violations .of:theJicensingact to pay a sum nat toe'Xceed the reasonable costs ofthe 

investigation and enforcement ofthe case. 

F. Section 118, subdivision (b), of the Code 'provides that the 

$uspension,ex.piration, S1lIrender, or cancellation of a license shall not deprive the boax:d of 

jurisdiction to proceed with a disciplinary action during the period within which the license may 

4. This Accusation is also brought before ih;e Board with reference to section 

23152) subdivision (a), ofthe Vehicle Code (VC) which states that it is unlawful for'any person 
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to drive a vehicle while under the i...wuence ofalcon01 and section 23152l subdivision (b)~ ofllie 

Vehicle Codewhic..~states that it is unla~l JO! any person who ,has 0.08 percen.t ormore, by 

weight, of alcohol in his or .her blood to drive a vehicle. 

5. This ACmlSation.ls also ,broughthefore the Board With reference to the 

folloV¥ing sections ofTitle 16 ofllie California Code ofRegulations: 

A. Section 1769 ofthe Re(gulationsstates, in'pertinent pan,iliat when 

considering the suspensionorrevDcaticnof apersDl1aJ.license on the ground that the.1icensee.has 

been convicted ofa crime, the Board) in evaluatiilg the rehabilitation of such person and his 

present eligibility for a license will consider the nature and severity ofthe misconduct, the total 

criminal record, the thnt{thathaselapsedsince the commissionofthecrime(s), whether the 

licensee has compiled with all terms ofprobation" restirotion or any other sanctions imposed 

against the licensee, and~anyevidence ofreh!l:hilitation submitted by the licensee. 

B. Section 1770 .ofthe Regtilationsprovides, .in pertinent part, .that for the 

purpose of suspension or revocation of apersona11icensepursuant to Division 1.5{commencing . 

with section 475) of the.Business and Professions Code, Ii cnmesha11beconsidered substantially . 

related to the qualifications, fimcttons or duti;:s _oh licensee if to a su.bstantial degree it 

evidences present or potential unntness of a.1icensee to perfonnthe functionsauthonzed by:his 
. 
license in amannerconsis:terlt with thepubli~ health, safety, or welfare. 

CHARGES A1\1)ALLEGATIONS 

FIRST CAUSE FOR DISCIPLINE 
(July 20, 2006 Criminal Conviction - Driving a Vehicle 

While Under the Influence of AicohoI on Apri123; 20(6) 

6. Respondent is subject to disciplinary action under Code sections 490 .and, 

4301(1) for conviction of a crime substantially rela~ed to the qualifications, functions) 'or duties of 

a pharmacy technician in that on or about July 20) 2006, in People v. Andrew Albe:t Asaro, San 

Diego County Superior Court~~ase No. M991952, respondent was convicted, by his plea of 

guilty,ofa-V1oIau?n-ofVC section 23152{a)(driving a vehicle-whll~under the influence of 

http:ACmlSation.ls
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7, The circumstances of the 'conviction are as follows: 

OnO!;about Apri123, 2006, ResPondent drove a vehic1e whlle under the ilrfluence 

of alcohol. 

On orabo-qt JUly 20, 2006, Respondent was sentenced to.five (5) 

years summary probation,.395 days custody (all but 96 hours of-which wasS"llspe~ded),fines in' 
I 

:the amount ofSl)50. 00, twenty (20) days public service, and multiple (d:runk driving) 

conviction program. 

SECOND CAU§EFOR DISCIPLINE 

(Use of Alcohol toanEJ..tientorina Manner as to 


be Dangerous or Injurious to Himselfoll' tlle. Plliblic) 


9. Respondentis subject to disciplinary action under Code section 430 l(h)in 

that he used alcohol to an 'extent or ina.manner as to bedan,gerous or injurious toliimselfodhe 

uhlic/rul set forlhin paragraph 7 above. 

THIRD CAUSE FOR DISCIPLINE 
(December '17,2004.Criminal ;Convicnon- Driwmg,a Vehicle 
While Having 0.08 Percent or More, by Weights of Alcohol 

in.HisBlood)

to. Respondent is subjecttodisciplin~__actio~ under Code sections 490 and 

430.1 (1) for conviction of a crime substwtially-re1atedto the qualifications, functions, or duties of 

& pharmacy teohnician in that on or.about Deceinber 17~ 2004, in People v. Andrew' Albert Asaro, 

San Diego County Superior Court, Case No. CS 189496, Rispondent was convicted, by his plea 

of guilty, ora violation ofVCsection 23 152(b) (driving a vebiclewhllehaving 0.08 percent or 

more, by weight, of alcohol in his blood). 

11. The circumstancessu:rrouruiingthe crime are as follows: 


On or about November 19, 2004, Respondent drove a vehicle while having a 0.08 

percent ormore, by weight, of alcohol in his blood. 

12. On or about December 17,2004, Respondent was sentenced to five (5) 

years summary-probation, iines in the amount-of$l, 'fOO.DO,-and-'first Cd.r:unkdriyi~) C9nviction 

program. 
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FOURTH CAUSE FOR DISCIPLJ£NE
(lJse of Alcohol loam Extentor ina 

Manner as to be Dangernus or ,Injurious to .ffimseJI or the Public)

. 13. Respondentis subject to disciplinary .action under Code section 4301 (h) in 

that-he used alcohol tcanextent orin a manner as to be dangerous or injurious to himself or the' 

public) asset forth in paragraph 11 .above. 


FIFTH ·CAUSEFOR DISCIPLINE 

(Ctmviction of More Than One Misdemeanor Iml'voiving 

. the Use, Consumption, lH''Self-Admillistration of AID. 


Alcoholic Beverage) " 


14. Respondentissu'tlject to disciplinary action under Code section4301(k) in 

that he was convicted of more" than one misdemeanor involvin,g the use, 'oonsumpt!on,orself~ 


administration Dfanalcoholicbeverage, as set forth in paragraphs 6 and 10 above. 


PRAYER 

.WHEREFORE, Complainant requests thata.hearingbehe1d on the matters herein 

alleged, ,and that fonowing the hearing, the Board ofPharmacy issue a decision: 

1 . Revokingpr:suspendingPhannacyTechnicianRegistration Nu.m.ber 

56928, .issued to Andrew Albert Asaro;· ,C 

2. Ordering Andrew Albert Asaro to pay the Board ofPhannacythe 


easonable costsoftbe .investigationarid·enforcement of this case, pursuant to Business and 


Professions Cpde section 125.3; 
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,3. Taking such other and fu.,-fuer action as deemed necessa..ry and proper, '

DATED: II f2Lf-Jo~ 

I ' 

. I , ~--' " ......'\,
} ~-'L--~l'... p.-

VIRGlNRA ERDLD 
Interim &ecutiveOfficer
Boatd ofPhannacy 
Department of Consumer Affairs 
State ofCalifornia 
Complainant 


