BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:
CALI PHARMACY

702 E. Santa Clara Street No. 1

San Jose, CA 95112

Pharmacy License No. PHY 43882

and

HUNG PHI PHAN

2196 Wellington Drive

Milpitas, CA 95035

Pharmacist License No. RPH 45283

Respondent.

Case No. 3440

DECISION AND ORDER

The attached Stipulated Surrender of License and Order is hereby adopted by the

Board of Pharmacy, Department of Consumer Affairs, as its Decision in this matter.

This decision shall become effective on March 9, 2011.

1t is so ORDERED February 7, 2011.

By

BOARD OF PHARMACY :
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

/Q)(.W

STANLEY C. WEISSER
Board President
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EDMUND G. BROWN JR.

Attorney General of California

FRANK H. PACOE

Supervising Deputy Attorney General

JOSHUA A. ROOM

Deputy Attorney General

State Bar No. 214663 '
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-1299
Facsimile: (415) 703-5480

Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
: STATE OF CALIFORNIA

In the Matter of the Accusation Agaiﬁst: Case No. 3440
CALI PHARMACY
702 E. Santa Clara Street No. 1 - o
San Jose, CA 95112 STIPULATED SURRENDER OF

LICENSE(S) AND ORDER
Pharmacy License No. PHY 43882

and

HUNG PHI PHAN

2196 Wellington Drive

Milpitas, CA 95035

Pharmacist License No. RPH 45283

Respondents.

In the i'nteresf of a prompt and_ speedy resolutién of this matter, consistent with the public
interest and the résponsibility of the Board of Pharmacy of the Department of Consumer Affairs,
the parties hér'eby agree to the following Stipulated Surrender of License(s) and Order, that will‘
be submitted to the Board of Pharmacy for approval and adoption as the final disposition of the
Accusation filed against Respondenté Cali Pharmacy and Hung Phi Phar;.

| PARTIES

1. Virginia Herold"(Complainant), Executive Officer of the Board of Pharmacy, brought

this action solely in her official capacity and is represente‘d in this matter by Edmund G. Brown

Jr., Attorney General of the State of California, by Joshua A. Room, Deputy Attorney General.

1

Qtinnlated Qurrender nf Ticence (Cace Nn 344M




nOWON

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

2.  Cali Pharmacy and Hung Phi Phan‘ (Respondents) are representing themselves in this

"pro ceeding and have chosen not to exercise their right(s) to be represented by counsel.

3. On or about January 11, 1999, the Board of Pharmacy issued Pharmacy License
Nuxﬁber PHY 43882 to Hung Pﬂi Phan dba Cali Pharmacy (Respondent Cali). The Pharmacy
License was in full force and effect at all times relevant to the charges brought in Accusation No.
3440 and will expire on January 1, 2011, unless renewed.

4, On or about April 14; 1992, the Board of Pharmacy issued Pharmacist License
Number RPH 45283 to Hung Phi Phan (Respondent Phan). The Pharmacist License was in full
force and effect at all times relevant to the charges brought in Accusation No. 3440 and will
expire on October 31, 2011, unless renewed. Since on or about J anuéry 11, 1999, Respondent
Phan has been serving as the Pharmacist in Charge (PIC) for Respondent Cali.

JURISDICTION

5. Accusation No. 3440 was filed before the Board of Pharmacy (Board), Department of
Consumer Affairs, and is currently pending against Respondents. The Accusation and all other

statutorily required documents were properly served on Respondents on June 23, 2010.

'Responcrlents timely filed a Notice of Defense contesting the Accusation. A copy of Accusation

No. 3440 is attached as exhibit A and incorporated herein by reference. -

. ADVISEMENT AND WAIVERS

6.  Respondents have carefully read and understand the charges and all_e gations in
Accusation No. 3440. Respondents also have carefully read and understand the effects of this
Stipulated Surrender of License(s) and Order.

7. Respondents are fully awafe of their legal'righté in this matter, inoluding the right to a
hearing on the charges and allegations'in the Accusation; the right to be répresented by counsel, at
their own expense; the right to confront and cross-examine the witnesses against them,; the right
to present evidence and to testify on their own behalf(s); the right to the issuance of subpoengis to
compel the attendance of witnesses and the prodﬁction of documents; the right to reconsideration
and court review of an adverse decision; and all other rights accorded by the California

Administrative Procedure Act and other applicable laws.

2
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License Number RPH 45283 for the Board's formal acceptance. _

8.  Respondents voluntarily, knowingly, and intelligently waive and give up each and

every right set forth above.

CULPABILITY

9.  Respondent Cali hereby admits the truth of each and every charge and allegation in
Accusation No. 3440, agrees that cause exists for discipline, and hereby surrenders Pharmacy -
License Number PHY 43882 for the Board’s formal acceptance.

10. Respondent Phan hereby admits the truth of each and every charge and allegation in
Accusation No. 3440, agrees that cause exists for discipline, and hereby surrenders Pharmacist

11.  Respondent Cali understands that by signing this stipulation it énables the Board to
issue an order accepting the surrender of the Pharmacy License without further process.

12, Respon‘derit Phan understands that by signing this stipulation he énablés the Board to
issue an order accepting the surrender of his Pharmacist License Withouf further process.

RESERVATION

13.  Admissions made by Respondent herein are only for the purposes of this.proceeding,
or any other proceedings in which the Board of Pharmacy or other professional licensing agency
is.involved, and‘sh'all not be admissible in any other criminal or civil proceeding.

CONTINGENCY

14. This stipulation shall be subject to approval by the Board of Pharmacy. Respondents
understand and agree that counsel for Complainant and the staff of the Board of Pharmacy may
communicate directly with the Board regarding this stipulation and surrender, without notice to or

participation by Respondents. By signing the stipulation, Respondents understand and agree that

they may not withdraw their agreement or seek to rescind the stipulation prior to the time the

Board considers and acts upon it. If the Board fails to adopt this stipulation as its Decision and
Order, the Stipulated Surrender and Disciplinary Order. shall be of no force or effect, except for
this péragraph, it shall be inadmissible in any legal action between the parties, and the Board shall
not be disqualified from further action by having considered this matter.

e
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15. The parties understand and agree that facsimile copies of this stipulation, including
facsimile signatures thereto, shall have the same force and effect as the originals.

16. This Stipulated Surrender of License(s) and Order is intended by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement.
It supersedes any and all prior or contefnporaneous agfeements, understandings, discussions,
negotiations, and commitments (written or oral). This Stipulated Surrender of License(s) and
Order may not be alteréd, amended, mo.diﬁed, supplemented, or otherwise changed except by a
writing executed by an authorized representative of each of the parties.

17 I considerétion of the foregoing admissions and stipulations, the parties agree that
the Board may, without further notice or formal proceeding, issue and enter the following Order:
ORDER |

IT IS HEREBY ORDERED that Pharmacy License Number PHY 43882, issued to Hung
Phi Phan dba Cali P.harmacy’ (Respondent Cali), and Pharmacist License No. RPH 45283, issued
to Hung Phi Phan (Respondent Phan), are surrendered and accepted by the Bbard of Pharrﬁacy.

'18.  The surrender of Respondent Cali’s Pharmacy License and Respondent Phan’s |
Phar;riacist License and the acceptance of the surrendered licenses by the Board shall constitute
the .impdsition of discipline against Respondents. This stipulation constitutes a record of the
discipline and shall become a part of Respondents’ license history with the Board.

19. Respondent Cali shall lose all rights and privileges as a Pharmacy in California, and
Respondent Phan shall lose all rights and iariv.ileges as a Pharmacist, as of the effective dafe of the
Board‘ s Decision and Order. |

20. Respondents shall cause to be delivered to the Board both their wall license certificate
and, if one was issued, pocket licenses on or before the effective date of the Decisioﬁ and Order.

21. If either Respondent ever applies for licensure or petitions for reinstatement in the
State of California, the Board shall treat it as a new application for licensure. The applying or
petitioning Respondeﬁt must comply with all the laws, regﬁlations and procedures for licensure in

effect at the time the application or petition is filed, and all of the charges and allegations

Qtimnlatad Qurrandar af 71 irence (Cace NIn 2440




Respondent of a new or reinstated license.

DATED: Ay, § R0/0

contained in Accusation No. 3440 shall be deemed to be true, correct and admitted by Respondent
when the Board determines whether to grant or deny the application or petition.

22. If éither'Respondeht should ever apply or reapply for énew license c;r certification, or
petition for reinstatement of a license, by any other health care licensing agency in the State of
California, all of the charges and allegatiéns contained in Accusation, No. 3440 shall be deemied
to be true, correct, and admitted by the applying or petitioning Respondent for the purpose of any
Statement of Issues or any other proceeding seeking fo deny or restrict licensure.

23.. Respondents shall be jointly and severally liable to pay the Board its full costs of

investigation and enforcement of this case in the amount of $13,438.00 prior to issuance to either

- ACCEPTANCE

I have carefully read the Stipulated Surrender of License(s) and Order. I understand the
stipulation and the effect it will have on my Pharmacy License. [ enter into this Stipulated
Surrender of License(s) and Order voluntarily, knowingly, and intelligently, and agree to be

bound b3‘/ the Decision and Order of the Board of Pharmacy.

Hung Phi Phan, for CALI PHARMACY
Respondent

- I have carefully read the Stipulated Surrender of License(s) and Order. I understand the
stipulation and the effect it will have on my Pharmacist License. I enter into this Stipulated

Surrender of Licerise(s) and Order voluntarily, knowingly, and intelligently, and agree to be

bound by the Decision and Order of the Board of Pharmacy. \MA/

DATED: 40¢.5 2000 J
- ’ HUNG PHI PHAN
Respondent

Qtimnnlated Quirrender nfT irence ((Cace Na 244M
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ENDORSEMENT

The foregoing Stipulated Surrender of License(s) and Order is hereby respectfully

submitted for consideration by the Board of Pharmacy of the Department of Consumer Affairs.

Dated: August 31,2010

SF2009405214
20336503.doc

Respectfully submitted,

EDMUND G. BROWN JR.

Attorney General of California
FRANK H. PACOE

Supervising Deputy Attorney General

JPSHUA A. RoOM
eputy Attorney General
Attorneys for Complainant -

Stinulated Surrender of License (Case No. 3440)




Exhibit A

Accusation No. 3440
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EpMUND G. BROWN JR.

Attorney General of California

FrRANK H. PACOE

Supervising Deputy Attorney General

JOSHUA A. RooM

Deputy Attorney General

State Bar No. 214663
455 Golden Gate Avenue, Suite 11000
.San Francisco, CA 94102-7004
Telephone: (415) 703-1299
Facsimile: (415) 703-5480

Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY :
DEPARTMENT OF CONSUMER AFFAIRS :
STATE OF CALIFORNIA

| Phaxrmacy Llcense No. PHY 43882

In the Matter of the Accusation Against: Case No. 3440

CALIPHARMACY
702 E. Santa Clara Street No. 1

San Jose, CA 95112 . ACCUSATION

and

HUNG PHI PHAN

2196 Wellington Drive

Milpitas, CA 95035

Pharmacist License No. RPH 45283

Respondents. |

Complainant alleges:

PARTIES

1. Virginia Herold (Complainant) brings this Accusation solely in her official capacity
as the Executive Ofﬁcer of the Board of Pharmacy, Department of Consumer Affa1rs

2. On or about January 11, 1999, the Board of Pharmacy 1ssued Pharmacy License -
Number PHY 43882 to Hung Phi Phan dba Cali Pharmacy (Respondent Cali). The Pharmacy

License was in full force and effect at all times relevant to the charges brought herein and will

expire on January 1, 2011, unless renewed.




3. Onor about April 14, 1992, the Board of Pharmacy issued Pharmacist License
Number RPH 45283 to Hung Phi Phan (Respondent Phan). The Pharrnacist License was in full
force and effect at all times relevant to the charges brought herein and wlll expire on October 31,
2011, unless renewed. Since on or about January 11, 1999, Respondent Phan has been and/or lra_s
been reflected in Board records as the Pharmacist in Charge (PIC) for Respondent Cali.

JURISDICTION

4. This Accusation is brought before the Board of Pharmacy (Board), Department of
Consumer Affairs, under the authority of the following laws. All section references are to the

Busmess and Professrons Code (Code) unless otherw1se indicated.

5. Section 4011 of the Code provides that the Board shall admrmster and enforce both

the Pharmacy Law [Bus. & Prof. Code, § 4000 et seq.] and the Uniform Controlled Substances
Act [Health & Safety Code; § 11000 et seq.].

6.  Section 4300(a) of the Code prov1des that every license 1ssued by the Board may be

'suSpended or revoked.

7. Section 1 18(b) of the Code provides, in pertlnent part, that the suspens1on, expiration,
surrender, or cancellation of a license shall not deprive the Board of jurisdiction to 'proceed with a

disciplinary action durmg the period within which the llcense may be renewed, restored reissued

or reinstated. Section 4402(a) of the Code pr0v1des that any pharmacist l1cense that is not

renewed within three years following its expiration 'may not be renewed, restored, or reinstated
and shall be canceled by operation of law at the end of the three-year period. Section 4402(e) of
the Code provides that any other license issued by the Board may be canceled by the Board if not

renewed within 60 days after its expiration, and any license canceled in this fashion may not be

reissued but will instead require a new application to seek reissuance.

STATUTORY AND REGULATORY PROVISIONS
8.  Section 4301 of the Code proVideé, in pertinent part, that the Board shall take action

against any holder of a license who is guilty of “unprofessional conduct,” defined to include, but

not be limited to, any of the following:

il
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(f) The commission of any act involving moral turpitude, dishonesty, fraud, deceit, or
corruption, whether the act is committed in the course of relations as a licensee or otherwise, and
whether the act is a felony or misdemeanor or not.

() The violatron of any of the statutes of this state, of any other state, or of the United
States regulating controlled substances and dangerous drugs.

‘(o) Violating or attempting to violate, directly or indirectly, or assisting in or abetting the
violation of or conspiring to violate any provision or term of this chapter or of the applicable

federal and state 1aws and regulations governing pharmacy, including regulations established by

i the board or by any other state or federal regulatory agency.

9. Section 4059.5, subd1v1s1on (a) of the Code prov1des in pertment part, that dangerous
drugs and dangerous devices may only be ordered by an.entlty licensed by the Board and may
only be delivered to the licensed premises and signed for and rECeived by a licensed pharmacist.

10, Section 4076, subdivision (a)(11)(A) of the Code requires, in pertinent part, that a

pharmacist shall not dispense a prescription except in a container that meets the requirements of

state and federal law and is eorrecﬂy labeled with a physicial description of the dispensed drug,
including its color, shape, and any identification code that appears on the tablets or capsules.

1 1 ‘Section 4081, subdivision (a) of the Code provides, in pertinent part, that all records

-of manufacture and of sale, acquisition, or disposition of dangeroﬁs drugs or dangerous devices

shall be at all tlmes during business hours open to 1nspect1on by authorized ofﬁcers of the law,
and shall be preserved for at least three years from the date of making. A current inventory shall
be kept by every licensed pharmacy that maintains a stock of dangerous drugs or devices.

12.  Section 4332 of t}re Code makes it unlawful for any person to fail, neglect, or refuse |
to maintain the records required by section 4081 or, when celled upon by anAauthorized officer or

a member of the board, to refuse to produce or provide the records within a reasonable time, or to

willfully produce or furnish records that are false.
13.  Section 4113, subdivision (b) of the Code states:

“The pharmacist-in-charge shall be responsible for a pharmacy's compliarree with all state

and federal laws and regulations pertaining to the practice of pharmacy.”

3
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14.  Health and Safety Code section 11153 provides that a prescription for a controlled
substance shall only be issued for a legitimate medical purpose by an individual practitioner
acting in the usual course of his or her professional practice; responsibility for proper prescribing
and dispensing of controlled substances is upon the prescribing practitioner, but a correspondlng
responsrbrlrty rests with the pharmac1st who fills the prescription.

15. Health and Safety Code section 11162.1 sets forth rnandatory requirements for secure
prescrintion forms to be used for prescribing controlled substances, including security features.

16. Health and Safety Code section 11164 provides, in pertinent part that except in the
emergency c1rcumstances descr1bed in section 11167, no person shall prescrlbe fill, compound,
or dxspense a prescr1pt10n for a controlled substance, unless: ‘

(2) Each prescription for a controlled substance classified in Schedule II, IIL, IV, or V, -
except as authorized by subdivision (b), is made on a controlled substance prescription form as
sp.eciﬁed in Section 11162.1, M the prescription is signed and dated by the prescriber in ink and
contains: the prescriber's address and telephone number; the name of the ultimate user or research

subject, or contact information as determined by the Secretary of the United States’Department of |

‘Health and Human ServiceS" reﬁll information, such as the number of refills ordered and whether

the prescription is a first-time request or a refill; and the name, quantlty, strength, and dlrectlons

for use of the controlled substance prescribed, and (2) the prescription also contains the address of}

the person for whom the controlled substance is prescribed. If the prescriber does not specify this

address on the prescription, the pharmacist filling the prescription or an employee acting under
the direction of the pharmacist shall write or type the address on the prescription or maintain this
information in a readily retrievable t‘orm in the pharmacy.

(b)(1) Alternatively, any controlled substance classified in Schedule II1, IV, or V may be
dispensed upon an oral or electronically transmitted prescrintion, which shall be produced in hard
copy form and signed and dated by the nharrnacist filling the prescription or by any other person
expressly authorized by provisions of the Business and Professions Code. Any person who
transmits, maintains, or receives any electronically transmitted prescription shall ensure the

security, integrity, authority, and confidentiality of the prescription.

4
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(2) The date of issue of the ’pfescription and all the information required for a written
prescription by sﬁbdivision (a) shall be included in the written record of the prescription; the
pharmacist need not include the address, telephone number, license cla'ssiﬁ\cation, or federal
registry number of the prescriber or the address of the patient on the hard copy, if that information
is readily retrievable in the pharmacy. | |

(3) Pursuant to an authorizatioh of the prescriber, any agent of the pfescriber on behalf of
the prescriber may orally or electronically transmit a prescription for a controlled substance
classified in Schedule ITI, IV, or V, if in these cases the written record of the prescription required
by this_subdiVision sl'aec;iﬁes the name of the agent of the brescriber transmitting the prescripﬁon.’_’
| 17. Health and Safety Code section 1172 provides that no pergén shall antedate [back-
date] or postdate [put a future date on] a préscrip{ion. A

18. Californié ‘Code of Regulations, title 16, section 1714, subdivision (b) provides that
each _pharmacy Jicensed by the board shall maintain its facilities, space, fixtures, and equipment
so that drugs are safely and properly prepared, maintained, vsecur'ed and distributed. |

19. California Code of Regulations, title 16, section 1718, defines “current inventory” as
used in sections 4081 and 4332 to include corhplete accountability for all dangerous drugs
handled by evéry licensee enumérated in sections 4081 and 4332. It further requires that the '
controlled substances inventories required by the Title 21, Code of Federal Regﬁlations, section
1304, shall be available for inspection lipqn-fequest for at least 3 years. A .

20. Title 21, Code of Federal Regulations, section 1304.1 1,.subdivision ‘(c) réquires that
any registrant of the DEA take a new inventory of all stocks of controlled substances on hand at
least every two years, on any date within two years of the previous biennial inventory date.

| 21.  California Code of Regulations, title 16, section 1761 ) states:

“(a) No phaimécist shall compound or dispense any prescription which contains any

significant error, omission, irregularity, uncertainty, ambiguity or alteration. Upon receipt of any

such prescription, the pharmacist shall contact the prescriber to obtain the information needed to

validate the prescription.

I
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(b) Even after conferring with tﬁe prescriber, a pharmacist shall not compound or dispense
a controlled substance prescription where the pharmacist knows or has objective reason to know
that said presc.ription was not issued for a legitimate medical purpose.”

22. Section 125.3 of the Code provides, in pértineﬁt part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation of the licensing
act té pay a sum not to exceed its reasonable costs of investigatioh and enforcement.

CONTROLLED SUBSTANCES / DANGEROUS DRUGS
23, Section 4021 of the Code states:

‘“Controlled substance’ means any substance listed in Chapter 2 (commencmg with Section

11053) of Division 10 of the Health and Safety Code.”
24. Section 4022 of the Code states, in pertinent part:

- ““Dangerous drug’ or ‘dangerous device’ means any drug or device unsafe for self use,

except vétérinary drugs that are labeled as such and includes the following:

“(a) Any drug that bears the legend ‘Caut1on federal law prohlblts dlspensmg wﬂhout

prescnp’uon > ‘Rx only,” or words of similar import. .

“(c) Any other drug or device that by federal or state law can be lawfully dispensed only on. |-
prescription or furnished pursuant to. Section 4006.” | |

25. Nofco, Vicodin, Vicodin ES, Lortab, and Lorcet are among the brand names for

compounds of varying dosages of acetémiﬁephen (aka APAP) and hydréco'done, a Schedule 111

controlled substance as designated by Health and Safety Code section 11056(e)(4) and dangerous
drug as designated by Business and Professions Code section 4022. The varying compounds are.
also known generically aé Hydr;)codone with APAP. Thesé are all narcotic drugs.

26. Valium is a brand name.for diazepam; which is a Schedule IV controlled substance

as designated by Health and Safety Code section 11057(d)(9) and a dangerous drug as designétéd
by Business and Professions Code section 4022. Itis a depressant drug.

27. Ultram is a brand name for tramadol, a dangerous drug as designated by Business

and Professions Code section 4022, It is a centrally-acting narcotic-like pain reliever.

11
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-area. On-shelves located in the separate patient waiting area, the Inspector(s) discovered several

addition, on these shelves were to medications in unlabeled prescription containers with names
and strengths of the medications contained therein written on the containers with a marker None

of the prescnptmn containers was labeled with a physical descnptron of the medication.

28. Penicillin is a dangerous drug as designated by Business and Professions Code

section 4022. Itis an antibiotic drug.

FACTUAL BACKGROUND

"~ 29.  On or about January 2, 2009, Board Inspector(s) condueted a routine inspection of
Respondent Cali. The pharmacy was open and attended by two pharmacy clerks, but between the
arrival of the Inspector(s) at or about 9:15 a.m. and the departure of the Inspector(s) at or about
10:45 am., no ptlarmacist (neither Respondent Phan nor any other pharmacist) was present on the
premises. During the inspection, the Inspector(s) observed that the dispensing area was fronted
by apatient waiting'rc')om, separated from the dispensing area by a wall with a locked door and

several glass windows. One of the windows was open, permitting some access to the dispensing

labeled contamers contarmng prescrlptlon medications, including one controlled substance. In

30; On or about J anuary 6, 2009, Board Inspector(s) returned to Respondent Cali, and on
that occasion the Inspeetor(s) met with Respondent Phan. During this inspection, the Inspector(s)
observed and documented fourteen (14) prescription medication eontainers located irr the erl call
‘(waiting to be picked up) area of the pharmacy that had dispensing dates between April 18, 2608 .
and November 13, 2008, but had never been picked ﬁp by the patients. Charg.es had been billed
for these medications to various insurers and other payors and when these medications were not
plcked up, no reversal of these charges was made by Respondents Cali or Phan.

31. Durmg the inspection on or about January 6, 2009, the Board Inspector(s) reviewed
the invoices and manifests for delivery and receipt of medications from Respondents’ wholesaler,

and discovered that deliveries of dangerous. drugs and/or devices made between August 28, 2008

and December 9, 2008, were received and signed for by a non-pharmacist (Q.P.).!

' The full name will be revealed to Respondent during discovery.

Accusation



32. During the inspection on or about January 6, 2009, the Board Inspector(s) reviewed
prescription documents for controlled substance prescriptions, and discovered:

. ~a. Multiple prescriptions for Hydrocodone with APAP (generic Vicodin or Lortab),
typically in a quantity of 300 tablets, typewritten on plain paper rather than on secure prescription
forms required to be used for controlled substances by Health and Safety Code section 11158 et
seq. The prescriptions were on paper bearing the natne and address for O’Conner Hospital [sic],2
called for “Vicodin: Tablet 10.5 mg” (which the pharmacy filled with Hydrocodone with APAP -
10/500), transposed the\ prescriber’s purported license and DEA registrant number(s), and were
purportedly 51gned by Amy Whlthal MD. Respondent Phan reported to the Inspectors: that the
prescnptlons were dropped off and picked up by an individual purportmg to be a nurse acting on
behalf of .the prescriber; that the nurse paid with cash and transported all of the medications to an
assisted living facility; and that he had not contacted the pfescrioer to verify the prescriptions.

b, Multiple prescnptlons written on the pharmacy’s telephone prescnptlon pad for 28
tablets of Penicillin and 30 tablets of Lortab (1 0/500) When asked if the prescriptions were in .'
his handwriting, Respondent Phan said they were written by a dentist (J.H.)> whose office was

located down the street. Respondent Phan reported that the dentist came to the pharmacy almost

~ every day and asked Respondent Phan to provide him with the (telephonic) prescription pads to

write on, so eventually Respondent Phan just provided him with a supply of these documents. Tn
addition, several of the prescriptions Written in December 2008 were _back—dated to June 2008 and |
when asked Respondent Phan could provide no explanation for the back-dated prescriptions. He
further reported that the dentist always picked up the prescriptions and paid for them with cash.
| 33. Subsequent fotlow—up investigation by Board Inspector(s) conducted between January
and November 2009 revealed the following additional facts regarding Respondents’ conduct:
a.  That there was no record of Amy Whithal being licensed by the Medical Board of

California under that name or under the license number used on the prescription documents;

? The correct spelling of the area hospital in question is actually O’Connor Hospital.

? The full name will be revealed to Respondent during discovery

8
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b.  That there was no physician named Amy Whithal employed by O’Connor Hospital;

c.  That the telephone number printed on the prescription documents in the possession of
Resp ondent(é) Cali/Phan did not belong to O’Connor Hospital;

d.  That the name given by the nurse purporting to be a 'representative of one or more of
the prescribers at the hospital was not a name appearing in that hospital’s pérsonnel records;

e. Thatthe hoépital had no affiliation with any assisted living facilities;

£ That in and/or between 2006 and 2008 Respondent(s) Cali/Phan had received and

dispensed pursuant to 1egitimate prescriptions 1ssued on O’Connor Hospital letterhead/forms,

- including on secure prescription forms conforming with the Health and Safety Code;

g.  That in and/or between 2006 and 2008 Respondent(s) Céﬁ/Phan bdispensed pufsuant
to approximately 263 prescriptions purportedly is'sued’ on O’Conner Hospital [sic] letterhead and
purportedly signed by various pres'cribers therein, many or all of Which were false, fraudulent, or
forged prescriptions — over this period Respondents dispensed approxi;n‘ately 31,870 dosage units
(tablets) of varying strengths and varieties of Hydrocodone with AP AP products (e.g., Vicodin,
Lortab, or generics), as well as 210 do'sag'e units (tablets)' of diazepam (and/or Valium);

h..  That the above-described prescﬁptions were not written on secure prescription forms;

i That Respondent Phan failed .-to contact the prescribers to'jverify the prescriptions;

j. . That the dentist license issued to J.H. was delinquent (expired without renewal) from

- September 30, 2008 until January 27, 2009, rendering him unable to practice during that time;

k.  That in and/or between March 2007 and Aﬁgust 2008, Respondent(s) Cali/Phan had
dispensed approximately 1,000 additional prescfiptibns written by dentist J.H. on the pharmacy’s |
telephonic prescription form(s), 5_00 of Penicillin and 500 of Hydrocodone with APAP 10/500
(and/or Lortab 10/500) — all of these prescriptions Weré back-dated (antedated) by the dentist;

L That between. on or about September 30, 2008 and on or about January 27, 2009 (the
dates during which dentist J .H.’sv license was delinquent), Respondent(s) Cali/Phan dispensed

approximately 364 prescriptions for Penicillin and Hydrecodone with APAP 10/500 (Lortab)

~ that had been back-dated (antedated) to a daté prior to the date of the license expiration; and

" m. That Respondents had failed to maintain a current inventory of dangérous drugs.
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FIRST CAUSE FOR DISCIPLINE

(Moral Turpltude Dishonesty, Fraud, Deceit, or Corruptlon)
34. Respondents Cali and Phan are each subject to discipline under sections 430l(t) and

4113(b) of the Code in that, as described '1n paragraphs 29-34, on one or more occasions it, he,
and/or they committed acts involving moral turpitude, dishonesty, fraud, deceit, or corruption, by

acts including but not limited to billing to insurers for medications not delivered to patients.

SECOND CAUSE FOR DISCIPLINE

(Failure to Maintain Pharmacy Security)
35.  Respondents Cali and Phan are each subject to discipline under section 43.01(1) and/or
(0), and/or section 4113(b), of the Code, in combination with California Code of Regulations, title

16, section 1714(b) , in that, as described in paragraphs 29-34, on one or more occasions it, he

. and/or they violated statutes regulating controlled substances or dangerous drugs, and/or directly

or indirectly violated, attempted to violate,. and/or assisted in or abetted violation of, laws or
regulations go{/erning the practice of pharmacy, by acts including bu’_c‘not limited to having the’
pharfnacy opeh and the dispensing area potentially accessible to the public, and/or to placing .-

prescription medicationsin an insecure patient waiting room, both unsupervised by a pharmacist.

THIRD CAUSE FOR DISCIPLINE

(Failure to Adequately Label Prescription Container(s))
36. Respondents Cali and Phan are each subject to discipline under section 43010) and/or
(o) and/or section 41 i3(b), in combination with section 4076(a)(11)(A), of the Code, in that, as
described in paragraphs 29-34, on oné or more occasions it, he, and/or they violated statutes
regulating controlled substances or dangerous drugs, and/or directly or indirectly violated,
attempted to violate, and/or assisted in or abetted violation of, laws or regulations governing the
practice of pharmacy, by acts including but not limited to the repeated failure to label gbntainers

for dispensed prescription medications with a physical description of the medication therein.
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FOURTH CAUSE FOR DISCIPLINE

(Improper Delivery/Receipt of Dangerous Drugs/Controlled Substances)
~ 37. Respondents Cali and Phan are each subject to discipline under section 4301(j) and/or
(0) and/or section 4113(b), in combination with section 4059.5, of the Code, in that, as described
in paragraphs 29-34, on one or more occasions it, he, and/or they violated statutes reguiating
controlled substances or dangerous drugs; and/or directly or indirectly violated, attempted to
violate, and/or assisted in or abetted violation of, laws or regulations governing the practice of
pharmacy, by acts including but not limited to permitting a noit—pharmaeist to receive and sign for

deliveries of dangerous drugs and/or controlled substances to the pharmacy.

FIFTH CAUSE FOR DISCIPLINE

'(Dispensing of Controlled Substances Pursuant to improper Prescriptions)
38. Respondents Cali and Phan are each subject to d1s01phne under section 4301 (j) and/or
(0) and/or section 4113(b) of the Code in combination with Health and Safety Code sectmn(s)
11162 1 and 11164, in that as described in paragraphs 29- 34 on one or more occasmns it, he
and/or they violated statutes regulating controlled substances or,dangerous drugs, .and/ or directly
or indirectly violated, attempted 1o x}iolate, and/or assisted in er abetted violation of, laws or
TE gillat’ions' governing the praetice-of ptiarma_ey, by acts including but not limited to dispensing of

controlled substances pursuant to prescriptions not written on secure prescription forms.

SIXTH CAUSE FOR DISCIPLINE

(Dispensing Pursuant to Erroneous or Uncertain Prescriptions)
39. Respondents Cali and Phan a:te each subject to discipline under section 4301(j) and/or
(e) and/or section 4113(b) of the Code, in combination with California Code of Regulations, title
i6, section 1761, in that, as described in pai"agraphs 29-34, on ene or more occasions it, he, and/or
they violated statutes regulating controlled substances or dangerous drugs, and/or directly or
indirectly violated, attempted to violate, and/or assisted in or abetted violation of, laws or
regulations governing the practice of pharmacy, by acts inchiding but not limited to dispensing of
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medications pursuant to prescription(s) containing a significant error, omission, irregularity,
uncertainty, ambiguity or alteration, without first contacting the prescriber to verify and/or when

they knew or should have known the prescription was not issued for a legitimate medical purpose.

SEVENTH CAUSE FOR DISCIPLINE
(Failure to Exercise Corresponding Responsibility)

40. Respondents Cali and Phan are each subject to discipline under section 4301(j) and/or
(0) and/or section 4113(b) of the Code, in combination with Health and Safety Code section(s)
11153, _in that, as deécribecl in patagraphs 29-34, on on€ or more oecasions it, he, and/or they
Violated statutes regulating conttolled substances er dangerous drugs, axld/or directly or indirectly
vxolated attempted to violate, and/or assisted in or abetted v1olat10n of, laws or regulatlons
govermng the practlce of pharmacy, by acts including but not limited to dispensing of controlled
substances pursuant to prescriptions where it was or should have been clear that the prescriptions

were notissued for a legitimate medical purpose and/or that they were otherwise not proper.

EIGHTH CAUSE FOR DISCIPLINE

- (Dispensing Pursuant to Antedated Prescriptions)
41. Respondents Cali and Phan are each subject to d1501p11ne under section 4301(j) and/or’
(o) and/or sect1on 4113(b) of the Code, in combmatlon with Health and Safety Code sectlon(s)
11172, in that, as described in paragraphs 29—34, on one or more oecasmns it, .he, and/or they .

violated statutes regulating controlled substances or dangerous drugs, and/or directly or indirectly

violated, attempted to violate, and/or assisted in or abetted violation of, laws or regulations

governing the practice of pharmacy, by acts including but not limited to dispensing of controlled

substances pﬁrsuant to prescriptions that had been antedated (back-dated) by the prescriber..
1
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NINTH CAUSE FOR DISCIPLINE

(Failure to Maintain Accurate and Secure Controlled Substances Inventory)

42, Respondents Cali and Phan are each subject to discipline under section 4301(j) and/or

(o) and/or section 4113(b) of the Code, in combination with section(s) 4081 and/or 4332 of the

Code, California Code of Regulations, title 16, section 1718, and/or 21 CFR sec;cion(s)'1304.ll in|

that, as described in paragraphs 29-34, on one or more occasions it, he, and/or they violated

statutes fegulating controlled substances or dangerous drugs, and/or directly or indirectly violated,

attempted to. violate, and/or assisted in or abetted violation of, laws or regulations govefning the

practice of pharmacy, by acts including but not limited to failing to maintain an accurate and

secure inventory of all controlled substances held in the pharmacy.

TENTH CAUSE FOR DISCIPLINE

(Unprofessional Conduct)

. 43, Respondents Cali and Phan are each subject to disc"iﬁline under section 4301 and/or .

1
M

I

I
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I
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I
I
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I
I

and/or they engaged in unprofessional conduct not becoming the practice of pharmacy.

13

»41'13(b) of the Code, in that, as described in paragraphs 29-42, on one or more oc_Casions it, he,
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DISCIPLINE CONSIDERATIONS

44, To determine the proper degree of discipline, if any, to be imposed on Respondent

Cali and/or on Respondent Phan, Complainant alleges that effective June 8, 2000, in a prior
disciplinary action titled In the Matter of the Accusation Against Cali Pharrﬁacydnd Hung Phi
Phan, Case Number 2167 before the Board of Pharfnacy, Respondent Pﬁan’s license was subject.
to dlsmphnary actlon imposed by the Board as follows:

a. Onor about October 13, 1999, Accusation No. 2167 was filed before the Board, in
which it was alleged that Respondent Cali and Respondent Phan, as Pharmacist-in-Charge, had
subj'ecﬁed their licenses to disciplinary action ﬁursuant to sections 41 13(b) and 4301(d), (j) and/or
(o) of the Code, Health and Safety Code section 11153, aﬁd/or Califom.ia Code (‘)vf Regulations,
title 16, section 1761(5), by engaging in multiple instances of éxcessive furnishing of controlled
substances to a patienf,‘ and/pr ny fumishiﬁg controlled substance(s) without a legitima_te medical
purpose on one or more occasion(s), and/or by filling prescriptions with a significant uncertainty
or atnbiguity. Speciﬁcally; thé Accusation alleged all of the following: during an 80-day period
in 1996, the pharmacy dispeﬁsed 560 tablets (7 tablets per day) of Tylenol #3 (Acetaminophen
with Codeine) to a sihgle patiént; during an overlapping 288-day period in 1995-96, the pharm‘ac‘y
di.spe‘nsed 4,620 table;cs (16 tablets per day) of Carisoprodol 350mg to the same patient; during an
oveﬂapping 68-day period m 1995-96, the pharmacy dispensed 400 tablets (6 tablets per day) of
Hydrocodone with APAP to the same patient; during an overlapping 21 Ol—day period in 1995-96,
the pharmacy dispensed 2,030 tablets (10 tablets per daiy)_of Ultram 50mg to the same patient;
and during an overlapping 254-day period in 1 996, the pharmacy dispensed 3,480 tablets (14
tablets per day) of Carisoprodol 350 mgtoa second patient.. Also, ,all‘ of these prescriptions were

conveyed to the pharmacy by telephone by a person identifying herself as a prescriber’s assistant;

-however, the prescriptions were actually phoned in by the first of these two iaatients.

b.  Onor about Fébruary 25, 2000, Respondent Phan signed a Stipulation in Settlement
agreeing to accept discipline under the Accusation. Though he contested the charges, he agreed
that if such charges were proven at hearing, they would constitute cause for discipline, and further

stipulated that in future no claim would be made that the charges had not been proven.
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-the Accusation as to Respondent Cali, imposing no discipline against the premises license. That

| Board of Pharmacy reasonable costs of its investigation and enforcement of this case, pursuant to

| DATED: @A?//Q {)l/t—a IMW

c. By Decision and Order of the Board effective June 8, 2000, the stipulation was made
the decision of the Board, and Respondent Phan’s license was revoked, with the revocation stayed
and Respondent Phan’s license placed on probation for three (3) years on terms and conditions
including a 45-day suspension, reimbursement of $4,000.00 in Board costs, and all other standard

terms and conditions of probation. Pursuant to the agreement, this Decision and Order dismissed
decision is now final and is incorporated by reference as if fully set forth herein.

. PRAYER
WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,

and that following the hearing, the Board of Pharmacy issue a decision:

1. Revokmg or suspending Pharmacy License Number PHY 43882, 1ssued to Hung Phi

Phan dba Cali Pharmacy (Respondent Cali);

2, Revoking or suspendmg Pharmamst L1cense Number RPH 45283, 1ssued to Hung Phi

Phan (Respondent Phan);

3.  Ordering Respondent Cali and Respondent Phan, jointly and severally, to pay to the

Business and Professions Code section 125.3;

+ 4, Takrng such other and further acuon as is deemed necessary and proper.

“VIRGINIA HEROLD

Executi fficer

Board of Pharmacy

Department of Consumer Affairs

State of California
Complainant
SF2009405214
40437450.doc
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