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EDMUND G. BROWN JR.
Attorney General of California
JAMES M. LEDAKIS
Supervising Deputy Attorney General
KATHLEEN B.Y. LAM
Deputy Attorney General
State Bar No. 95379
110 West "A" Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-2091
Facsimile: (619) 645-2061
Attorneys for Complainant

: BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Petition to Revoke Case No. 3205
Probation Against:
_ DEFAULT DECISION AND ORDER
GARY MICHAEL WARNECKE
4005 San Antonio Road '
Yorba Linda, CA 92686 - [Gov. Code, §11520]

Pharmacist License No. 38265

Respondent.

- FINDINGS OF FACT

1. Onorabout April 16, 2009, Complainant Virginia Herold, in her official capacity as
the Executive Officer of the Board of Pharmacy, Department of Consumer Affairs, filed Petition
to Revoke Probation No. 3205 against Gary Michael Warnecke (Respondent) before the Board of
Pharmacy. |

2. Onorabout November 3, 1983, the Board of Pharmécy (Board) issued Pharmacist
License No. 38265 to Respondent. The Pharmacist License expired bn December 28, 2007, and
Bas not been renewed.

3. Onorabout April 29, 2009, Mona S. Sebastian, an employee of the Department of
Justice, served by Certified and First Class Mail a copy of fhg Petition to Revoke Probation No.

3205, Statement to Respondent, Notice of Defense, Request for Discovery, and Government
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Code sections 11507.5, 11507.6, and 11507.7 to Respondent's address of record with the Board,
which was and is 4005 San Antonio Road, Yorba Linda, CA 92686.

A copy of the Petition to Revoke Probation is attached as Exhibit A, and is incorporated
herein by reference. |

4. Service of the Petition to Revoke Probation was effective as a matter of law under the
provisions of Gox}ernment Code section 11505, subdivision ().

5.  Business and Professions Code section 118 states, in pertinent part:

(b) The suspension, expiration, or forfeiture by operation of law of a license issued by a
board in the department, or its suspension, forfeiture, or céncellation by:/ order of the board or by
order of a court of law, or its sufrender without the written consent of the board, shall not, during
any period in which it may be renewed, restored, reissued, or reinstated, deprive the board of its |
authority to institute or continue a disciplinary proceeding against the licensee upon any ground
provided by law or to enter an order suspending or revoking the license or otherwise taking
disciplinary action against the license on any such ground.

6. Government Code section 11506 states, in pertineﬁt part:

(c) The respondent shall be entitled to a hearing on the merits if the respondent files a
notice of defense, and the notice shall be deemed a specific denial of all parts of the accusation
not expressly admitted. Failﬁre to file a notice of defense shall consti.tute a waiver of respondent's
right to a hearing, but the agency in its discretion may nevertheless grant a hearing.

7. Respoﬁdent failed to file a Notice of Defense within 15 days after service upon him
of the Petition to Revoke Probation, and therefore waived his right to a hearing on the merits of
Petition to Revoke Probation No. 3205.

8.  California Government Code section 11520 states, in pertinent part: |

(a) If the respondent either fails to file a notice of defense or to appear at the hearing, the
agency may take action based upon the respondent's express admissions or upon other evidence
and affidavits may be used as evidence without any notice to respondent.

9. Pursuant to its authority under Government Code section 11520, the Board finds

Respondent is in default. The Board will take action without further hearing and, based on the
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evidence on file herein, finds that the allegations in Petition to Revoke Probation No. 3205 are

true.

10.

The total cost for investigation and enforcement in connection with the Petition to

Revoke Probation are $1,355.25 as of June 8, 2008.

1.

DETERMINATION OF ISSUES

Based on the foregoing findings of fact, Respondent Gary Michael Warnecke has

subjected his Pharmacist License No. 38265 to discipline.

2.

(O8]

4.

A copy of the Petition to Revoke Probation is attached.
The agency has jurisdiction to adjudicate this case by default.

The Board of Pharmacy is authorized to revoke Respondent's Pharmacist License

based upon the following violations of probation alleged in the Petition to Revoke Probation:

i
"
1
1
11
i
i
11
I
1
1

Failure to report to the Board (Condition No. 3);

Failure to appear for scheduled interviews with the Board (Condition No. 4); -
Failure to cooperate with Board staff (Condi_tio‘n No. 5);

Failure to reimburse the Board its costs (Condition No. 9);

Failure to maintain an active license (Condition No. 11); and

Failure to partcipate in the Pharmacists Recovery Program (Condition No. 17).
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ORDER

IT IS SO ORDERED that Pharmacist License No. 38265, heretofore issued to Respondent

Gary Michael Warnecke, is revoked.

Pursuant to Government Code section 11520, subdivision (c¢), Respondent may serve a

written motion requesting that the Decision be vacated and stating the grounds relied on within

seven (7) days after service of the Decision on Respondent. The agency in its discretion may

vacate the Decision and grant a hearing on a showing of good cause, as defined in the statute.

This Decision shall become effective on October 15, 20009.

It is so ORDERED September 15, 2009.

Attachment;

KENNETH H. SCHELL, BOARD PRESIDENT
FOR THE BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS

Exhibit A: Petition to Revoke Probation No.3205

DOJ docket number;:SD2008802236
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EDMUND G. BROWN JR., Attorney General
ol the State of California

JAMES M. LEDAKIS
Supervising Deputy Attorney General

KATHLEEN B.Y. LAM, State Bar No. 95379
Deputy Attorney General

110 West "A" Street, Suite 1100

San Diego, CA 92101

P.O. Box 85266

San Diego, CA 92186-5266
Telephone: (619) 645-2091
Facsimile: (619) 645-2061

Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY :
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke Probation Case No. 3205
Against: . S A
GARY MICHAEL WARNECKE _ _ PETITION TO REVOKE

4005 San Antonio Road « L PROBATION
Yorba Linda, CA 92686 : . :

Pharmacist License No. 38265.

Respondent.

Complainant alleges:
| PARTIES
1. . Virginia Herold (Complainant) brings this Petition to Revoke Probation

solely in her official capacity as the Executive Officer of the Board of Pharmacy, Department of

.Consumer Affairs.

LICENSE HISTORY

2. On or about November 3, 1983, the Board of Pharmacy issuedl’hannacist
License Number 38265 to Gary Michael Warnecke (Respondent).

3. In a prior disciplinary action entitled "In the Matter of Accusation Against
Gary Michael V'IfVarnec'/ce,” Case No. 2851, the Board of Pharmacy issued a decision, effective

July 11, 2007, in which Respondent's Pharmacist License was revoked. However, the revocation
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was stayed. Respondent's license was suSpénded for ninety (90) days and placed on probation for
a period of five (5) years with certain terms and conditions, including successful participation in
the Pharmacists Recovery Program. A copy of that decision is attached as Exhibit A and is
inc‘orporatcd by reference. |

4.v Respondent’s Pharmacist Licensc cxpired on or about November 30, 2007
and was not renewed. Said licensc was suspended by the Board on or about December 28, 2007.

JURISDICTION

5. This Petition to Revoke Probation is brought before the Board of
Pharmacy (Board),‘Depaﬁm_cnt of Consumer Affairs, under the authority of the following laws.
All section rcfcrcncés arc to the Business and Professions Code unless otherwise indicated.

6. - Section 430() of the Code states:

(a) Every license issued may be suspended or revoked.

(d) The board may initiate disciplinary proceedings to revoke or suspend
any probationary certificate of licensure for any violation of the terms and
conditions of probation. Upon satisfactory completion of probation; the board
shall convert the probationary certificate to a regular certificate, free of conditions.

(e) The proceedings under this article shall be conducted in accordance
with Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of the
Government Code, and the board shall have all the powers granted therein. The
action shall be final, except that the propriety of the action is subject to review by
the superior court pursuant to Section 1094.5 of the Code of Civil Procedure.

7. Section 118, subdivision (b), of the Code provides that the suspension,
expiration, surrender, or cancellation of a license shall not deprive the Board of jurisdiction to
proceed with a disciplinary action during the period within which the license may be renewed,
restored, réissued or reinstated.

&. California Code of Regulations, title 16, section 1773 states:

(a) Unless otherwise directed by the Board in its sole discretion, any

pharmacist who is serving a period of probation shall comply with the following
conditions:

(1) Obey all laws and regulations substantially related to the
practice of Pharmacy;
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(2) Report to the Board or its designee quarterly either in person or .
in writing as directed; the report shall include the name and address of the
probationer's employer. If the final probation report is not made as dirccted, the
period of probation shall be extended until such time as the final report is made;

- (3) Submit to peer review if deemed necessary by the Board;

. (4) Provide evidence of efforts to maintain skill and knowledge as -
a pharmacist as directed by the Board;

(5) Inform all present and prospective employers of license
restrictions and terms of probation. Probationers employed by placement agencies
must inform all permittees in whose premises they work. of license restrictions and
terms of probation. ' : '

(6) Not supervise any registered interns nor perform any of the
duties of a preceptor; : . .

(7) The petiod of probation shall not run during such time that the
probationer is engaged in the practice of pharmacy in a jurisdiction other than
California.

~ (b) If ordered by the Board in an administrative action or agreed upon in
the-stipulated settlement of an administrative action, any registered pharmacist
who is serving a period of probation shall comply with any or all of the following
conditions;

(1) Take and pass all or any sections of the pharmacist licensure
cxamination and/or attend continuing education courses in excess of the required
number in specific areas of practice if directed by the Board,

, (Z)Provide evidence of medical or psychiatric care if the need for
such care is indicated by the circumstances leading to the violation and is directed
by the Board,; : ' ‘

: (3) Allow the Board to obtain samples of blood or urine (at the
pharmacist's option) for analysis at the pharmacist's expensc, if the need for such a
procedure is indicated by the circumstances leading to the violation and is dirccted

~ by the Board;

(4) If and as directed by the Board, practice only under the
supervision of a pharmacist not on probation to the Board. The supervision
directed may be continuous supervision, substantial supervision, partial
supervision, or supervision by daily review as deemed necessary by the Board for
supervision, partial supervision, or supervision by daily revicw as deemed
necessary by the Board for the protection of the public health and safety..

(c) When the circumstances of the case so require, the Board may impose

-conditions of probation in addition to those enumerated hercin by the terms of its

decision in an administrative case or by stipulation of the parties.
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FIRST CAUSE TO REVOKE PROBATION

(Reporting to the Board)
9. At all times after the effective date of Respondent’s probation, Condition 3
stated:

Respondent shall report to the Board.quarterly. The report shall be made
either in person or in writing, as dirécted. Respondent shall state under penalty of-
perjury whether there has been compliance with all the terms and conditions of

- probation. 1f the final probation report is not made as directed, probation shall be

extended automatically until such time as the final report is made and accepted by
the Board. '

10.  Respondent’s probation is subject to revocation because he failed to ‘

submit quarterly reports that were due on October 10, 2007 and J anuary 10, 2008 in violation of

Probation Condition 3, referenced above:

SECOND CAUSE TO REVOKE PROBATION
(Enterview With the Board)
- 11. Atall tilﬁes aftér the effective date of Respondent’s probatio.n, Condition 4
stated: - |
Upon receipt of reasonable notice, Respondent shall appear in pcrsoﬁ for
~ interviews with the Board upon request at various intervals at a location to be
determined by the Board. Failure to appear for a scheduled interview without
. prior notification to Board statf shall be considered a violation of probation.

B 12.  Respondent’s probation is subjéct to revocation because he failed to
alppcar fof scheduled interviews with the Bﬁ)ard on November 20, 2007 and January 22, 2008, in
violation of Probation Condition 3, referenced above. Respondent was informed of the
scheduled interviews in writing and did not contact the Board to reschedule the interviews.

o
111
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THIRD CAUSE TO REVOKE PROBATION
(Cooperation With Board Staff)
13. At all times after the effective date of Respondent’s probation, Condition 5
stated:
Respondent shall cooperate with the Board's inspectional program and in

the Board's monitoring and investigation of Respondent's compliance with the

terms and conditions of his probation. Failure to comply shall be con31dered a

violation of probation.

14.  Respondent’s prObation is subject to revocation because he failed to

cooperate with the Board’s staff in that Respondent did not return numerous telephone calls left

at two contact numbers for Respondent, and failed to respond to correspondence, in violation of

Probation Condition 5, referenced above

FOURTH CAUSET O REVOKE PROBATION

(Renmbursemem of Board Costs)

15. At all times after the effective date of Respondent’s probation, Condition 9

stated:

Respondent shall pay to the Board its costs of investigation and
prosecution in the amount of $8,000. Respondent shall make quaﬁcrly payments
until the costs are paid in full,

The t111ng, r of bankruptcy by Respondent shall not relieve Respondent of
his responsibility to reimburse the Board its costs of investigation and
prosecntion.

16. ~ Respondent’s probation is subject to revocation because he failed to make

any payments towards Board costs in violation of Probation Condition 9, referenced above.

FIFTH CAUSE TO REVOKE PROBATION
(Stiﬁtus of _License)
17. At all times after the effective dafe of Respondent’s probation, Condition
11 stated: |
Respondent shall, at all times while on probation, maintain an active .
current license with the Board including any period during which suspension or

probation is tolled.

e
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1f Respondent's license expires or 1 canceled by operation of law or .
otherwise, upon renewal or reapplication, Respondent's license shall be subject to
all terms and conditions-of this probation not previously satisfied.
18 'Respbndeht"s probation is subject to revocation because he failed to renew
his license prior to its cxpiration on November 30, 2007, in Violation of Probation Condition 11,

referenced above..

SIXTH CAUSE TO REVOKE PROBATION

(Rehabilitation Program - Pharmacists Recovery Program) -

19. At all times after the effective date O’f Respondent’s probation, Condition
17 stated:

Within 30 days of the effective date of this decision, Respondent shall
contact the Pharmacists Recovery Program for evaluation and shall successfully
participate in and complete the treatment contract and any subsequent addendums
as recommended and provided by the PRP and as approved by the Board. The
costs for PRP participation shall be borne by the Respondent.

If Respondent is currently enrolled in the PRP, said participation is now
mandatory and is no longer considered a self-referral under Business and
Professions Code section 4363, as of the effective date of this-decision.
Respondent shall successfully participate in and complete his current contract and
any subsequent addendums with the PRP. Probation shall be automatically
extended until Respondent successfully completes his treatment contract. Any
person lerminated from the program shall be automatically suspended upon notice

© by the Board. Respondent may not resume the practice of pharmacy until notified
by the Board in writing. The Board shall retain jurisdiction to institute action to
terminate probation for any violation of this term.

20.  Respondent’s probaiion is subject to revocation bccaﬁsc_ he failed to
successfuﬁy coxﬁplétc the Pharmacists Rccovcry‘Program_(PRP) in violation of Probation
Condition 17, referenced above. The facts and circumstaﬁces regarding this violation are aé
follows: _

a. On or about S'cptembér 23, 2007; Réspondent} stopped calling
Compass Vision for Random Body Fluid Testing (RBFT), and missed RBFT’s scheduled for
Seplember 25, 2007 and October 20, 2007. -

b. Respondent failed to return the PRP jrccovery contract that was due

on October 29, 2007.

/1
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c. Rcspondcnt failed to return tcl cphone calls to either Compass
Vision or Maximus, the entity who oversees the Board’s PRP program

d. On or about October 31, 2007, Respondent stated in a telephone
conversation with his PRP case manager that he was withdrawing from the Maximus program to
pursuc tcacfling. |

c.. Respondent failéd {o submit a lettér to Maxirmus with regards 1o his
withdrawal fro.m thé PRP as directed by his case manager. |

f. On or about November 13, 2007, Respondent was terminated from
the PRP with Maximus for non-com}.)liance. o

| PRAYER _
- WHEREFORE, Complainant requests that a hearing be held on the m'attcrs-herein
alleged, and that following the hearing, the Board of Phé1ma0y issue a decision:
| 1. Rcvokmg, y the probation that was granted by the Board of Pharmacy n
Case No. 2851 and imposing the disciplinary order that was staycd thurcby revoking Pharmacist
License No. 38265 issued to Gary Michael Warnecke;
2. R'evoking Pharmacist License No. 38265., issucd to Gary Michael

Warnecké;

Taking such other and further action as deemed neu;ssaly and proper.

DATED: ‘// é/O?

.

1 NA_eA
VIRGINIA HEROLD
ExecutiveOfficer
Board of Pharmacy
Department of Consumer Affairs
State of California
Complainant

SD2008802236
80333895.wpd
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BIT.L LOCKYER, Atiorney General
of the State of California )
KATHLEEN B.Y. LAM, Staie Bar No. 95379
Deputy Atiorney General : ,
California Departmenti of Justice
110 West "A" Street, Suite 1100
San Diego, CA 92101

P.O. Box 85266

San Diego, CA 92186-5266
Telephone: (619) 645-2091
Facsimile: (619) 645-2061

Aﬁomeys for Complainanf

BEFORE THE

BOARD OF PHARMACY -
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA

In the Matler of the Accusation Against: . Case No. 2851
. C | OAH No. L-2005110117
GARY WARNECKE _ T ' '
4005 San Antonio Road ‘ : STIPULATED SETTLEMENT AND
Yorba Linda, CA 92686 : _ : DISCIPLINARY ORDER
Pharmacist License No. 38265
Respondent.

In the interest of a prompt and speedy settlement of this matter, consistent with the public

interest and the 1'espohsibﬂity of the Board of Phamacy, the parties hereby agree to the following
Stlpulaied Settlement and Disciplinary Order which will be submitted to the Board for approval

and adoption as the ﬁna] dlsposmon of the Accusation.

PARTIES 5

. B ‘ 2.2

1. At the time the Accusation was filed, Patricia F. Harmis ["Comp ]dmaﬁfi”{) "‘

was the Executive Officer of the Board of Pharmacy. She brought this action 5 EEz

official capacity and is represented in thié matter by ABil] Loclyer, Atiorfiay GQnerELl’
of California, by Kathleen B.Y. Lam, Deputy Atlorney General.

Senedin‘ '

ttzim LT Sa

2 ~ Respondem Gary Warnecke ("Respondent”’) 1s 1&

proceeding by attorney Michael F. Burns, whose address 1s 3842 Myels treet Rive

BB mem

X
1

-‘:7?!#.

P
%
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3. On or about November 3, 1983, the Board of Pharmacy issued Pharmacist License

No. 38265 1o Respondeni Gary Warnecke. The license was in full force and effect at all times

relevant to the charges brought in Accusation No. 2851, and will expire on November 30, 2007, .

unless renewed.

JURISDICTION

4, Accusation No. 2851 was filed before the Board of Pharmacy, and is |
currently pending agamst Respondent. The Accusation and all other statutorily -I"E:C]l‘lil‘ed
documents w ere propeﬂy served on Respondent on October 14, 2005. Respondent timely filed
his Notice o'f Defense contesting the Accusation. A copy of Accusation No. 2851 1s attached as

Exhibit A and incorporated herein by reference.

- ADVISEMENT AND WATVERS

5. Respondent has darefqlly read, fullydiécussgd with oounéei,- and
understands the charges and allegaﬁ011§ in Accusation No. 2851, Resr.)on_dent has also carefully
read, fully discussed with counsel, and understands thé efféots of this Stipulated Settlement and
Disciplinary Order.

6. Respondent 1s fully aware of his legal rights in this matter, including the

right to a hearing on the charges aﬁd'.allegations n the Accusation; the right to be represented by

counsel at his own expense; the tight to confront and cross-examine the witnesses against him;
the right to present evidence and to testif); on his own behalf;.the right to the issuance of
sﬁbpo enas to compel the atténdance of witnesses and the prod‘ucti on of documents; the right 1o
reconsideration and court ]'é\/iew of an adverse decision; and al] other rights accorded by the
California Administrative Procedure Act and other applicable laws.

7. Respondent voluntarily, knowingly, and intelligently waives and gives up

each and every right set forth above.

CULPABILITY

g. Respondent admits the truth of each and every charge and allegation in

Accusation No. 2851, .

(NS
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9. Respondent agrees that his Pharmacist license is subject 1o discipline and
he agrees 1o be bound by the Board of Pharmacy’s imposition of digcipline as set forth in the

Disciplinary Order below.
| ' CONTINGENCY

10. The pariies understand and égl'ee that facsjmile.copj es of this Stipulated
Settlement and Disciplinary Order, including facsimile signatures thereto, shall have the same
force and effect as the originals. |
| 11.  Inconsideration of the foregoing admissions and stipulations, the parties
agrec. that the Board may, without further notice or formal proceeding, issu:é and entef the

following Disciplinary Order:

DISCIPLINARY ORDER

~ITIS HEREBY ORDERED that Pharmacist License No. 38265 issued o

Respondent Gary Warnecke 1s revoked. However, the revocation is stayed and Respondent is

placed on prbbation for five (5) years on the following terms and conditions.

1. ' Actual Suspension - Pharmacist. License Number38265, issued to
Respondent Gary W arnecke is suspended for a period of ninety ( 90) days. Respondent willnot
be able to return to _;.%’ork as a pharmacist. until appfoved by fhe Pharmacist Recovery Program
("PRP"). -
| During sﬁsp ensiqn, Reépondent shall not enter any phammacy area or any poﬁion
of the licensed pl‘ellliseé of a wholesaler, veterinary food—ani:ma] dﬂlg retailer or any other
distributor}of drugs which 1s licensed by the Board, or any nlanufac‘cufm', or where dangerous
drugs and devices or controlled substances are maintained. Respondent shall not pr.actice
pharmacy nor do any act invblving drug selection, selection of stock, manufacturing,
compounding, dispensing or patient consultation; nor shall Respondent manage, administer, or
be a consultant 1o any licensee of the Board, or have access to or comro] the ordering,
manufacturing or dispensing of dangerous drugs and devices or controlled substances.

Respondent shall not engage in any activity that 1'équi1'es the professional

judgment of 2 pharmacisi. Respondent shall not direct or conirol any aspect of the practice of

(UR)
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pharmacy. Respondent shall noy perform the duties of a pharmacy technician or an exemptee for

anv entity licensed by the Board. Subject 1o the above resirictions, Respondent may continue 1o’

own or hold an interest in any pharmacy in which he holds an inierest at the time this decision
becomes effective unless otherwise specified in this order.
2. Obey All Laws. Respondent shall obey all state and federal laws and
regulations substantially related to or governing the practice of pharmacy. |
. Respondent shall report any of the following occurrences to the Board, in writing,
withit: 72 hours of such occurrence:

s an arrest or issuance jof a oﬂnﬂna]"conlplain{ for violation of any }ﬁrqvisjon of the
Pharmacy Law, state and federal food and drug laws, or state and federal
controlled substances laws |

e apleaof guilty or nolo contendere in any state or federal criminel prdééeding to
a_ﬁy criminal complaint, information or indictment . |

) . va conviction of any cr_'ime<
. . discipline, citation, or other administrative action filed by any state and federal
agency which iﬁvolves Respondent’s license or which is related to the practice
of pharmacy -or:the manufacﬁuring, obtaining, handling or distﬁbution or billing -
or charging for any drug, deyioe or con‘trdlled substance.
3. Reporting to the Board. Respondent shall 1'6]301‘[ to the Board

quarterly. The report shall be made either in person or in writing, as direcied. Respondent

shall state under penalty of perjury whether there has been compliance with all the terms and

conditions of probation. If the final probation report is rot made as direcied, probation shall
be extended automatically until such time as the final report is made and accepted by the

Board.

4. Interview with the Board. Upon receipt of reasonable notice,

-Respondent shall appear in person {or interviews with the Board upon request at various

intervals at a Jocation to be determined by the Board. Failure to appear for a scheduled

mierview without prior notification to Board staff shall be considered a violation of probation.
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3. Cooperation Wif;h’Board Staff. Respondent shall cooperaie with the
Board's mspectional pfog‘f&ﬁn and in the Board's monitoring and invesu gétion'of Respoﬁdent‘s
compliance with the terms and oo_nditioné of his probation. Failure 10 comply shall be
considered a violation of probation. |

| 6. Continuing Education. Respondent shall provide evidence of efforts

to maintain skill and knowledge as a pharmacist as directed by the Board.

7. Notice to Employers. Respondent shall notify all present and
Prosp ec‘ti\lfe employers of the decision 1n case number 2851 and the terms, condﬂions and .' ‘
restrictions imposed on Respondent by the decision. Within 30 days of the effective date of
this decision, and within 15 days of Respondent undertaking new emplo_yment, Respondent
shéll cause his direct supvervisor phammcisﬂiﬁ-chargé and/or owner to report o the Board in
writing aclmowledgma the employer has read the deolsmn 1h case number 2851, |

If Respondent WOILS for or is'employed by or Lhrough a pharmacy employment
service, Re:spondent must notify the direct SUpPervisor, pham‘lacist—infoharge, and/or owner at .
every pharmacy of the énd terms conditions of ,the decision in case number 2851 in advance of

the Respondent commencing work at each pharmacy

| “]Zmployment” within the meaning of this p1 ovision shall mclude any full time, part-

time, temporary, relief or pharmacy management service as a pharmacist, whether the

Respondem is considered an employee or mdependem contraciol

8. . No Preceptorships, Supervision of Interns, Being Pharmacxst -in-
Charge (PIC), or Serving as a Consultant. Respondent shal]_not supervise any intern
pharmacist.or perform any of the duties of a preceptor, nor shall Respondent be the

pharmacist-in-charge of any entity licensed by the Board unless otherwise specified in this

ordey.

9. Reimbursement of Board Costs. Respendent shall pay to the Board
its costs of investigation and prosecution in the amount of $8,000. Respondent shall make

quarterly péylllellts unti] the costs are paid mn full

The filing of bankruptcy by Respondent shall not relieve Respondent of his
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responsibility 1o reimburse the Board its costs of investigation and prosecution.
10. Probation Monitoring Costs. Respondent shall pay the costs

associated with probation moniioring as determined by the Board each and every ysar of

| probation. Such costs shall be payable to the Board at the end of each year of probation.

Failure to pay such costs shall be considered a violation of probation.

17, Status of License. Respondent shall, at all times while on probation,
majntain an acti\/e current license with the Board, ineluding‘ any period during which
suspension or probation 1s tolled.

If Respondent's license expires or 1§ cancelled by operatioh of law or otherwise,
upon renewal or feapplicaﬁon, Respondent's lieellse shall be subject to all terms and
conditions bf this probation not previously satisfied.

12, License Surrender while on Pf‘obat_ion/SuspensiOn. ‘Fo_llowing ‘
the effective date of this decision, shoﬁld Réspoﬁdent cease practiee due to retirement or
health, or be otherwise unable to éatisfy the terms and conditions of probation, Respondent
mayv tender his license to the Beafd for surrender. ‘The Board shall 'h.ave' the disc:etien Whether
to grant :the_]'equest;for suirender or take any other action it deems approeriate and reasonable.
Upon fermal ac*cept'ance of the surrender of the lice11ee,‘Resp011de;1t V\’ﬂj no longer be subject -
10 the terms and e01idifcio1ls of probation. o |
- Upon accejetzinoe of the suriender, Respondeﬁt shall relinguish his pocket
license to the Board within 10 days of notiﬂcati.on by the Board that the suirender is accepted.
RBSpondenfnmy'1101 reapply for any license from the Boerd for three years from the effective
date of the swrrender, Re'sponden{ shall meet all requirements applicable to the license souglﬂ
as of thedafe the aﬁplicatiou for that license is submitted to the Board.

'] 3. Notification of Employment/]_\/leﬂing Address Change. Respondent
shal] 'notify the Board in writing within 10 days of any change of employment. Said
notifi cationA :9141&1] include the reasons for leeving and/or the address of the new employer,

supervisor or owner and work schedule if known. Respondent shall notify the Board in

wilting within 10 days of a change in name, mailing address or phone number.
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14. Tolling of Probgtion. Should Res;pondcﬁt, regardless of residency, for
any TSaS01) CEasE p;aoli-cing pharmacy for a minimuir.- o 40 hours per calendar month in
Califomia, Respondént must notify the Boafd 1n writing \«\’iﬂ]j_ﬁ 10 days-of cessation of the
practice of pharmacy or the 1-esumpiio‘n of the practice of pharmacy. Such periods of iime -
shall not épply to the reduction of the probation perniod. It is a violation of probation for
Respondent's probation to J'ém ain tolled pursuant to the provisions of this condiﬁon fora
period exceeding three years, |

"Cessation of practice" means any peri.od of time exceeding 30 days m which
Respondent is not engaged iﬁ the practice of pharmacy as defined in Section
| 4052 of the Busiﬁess and Professions Code." |

15. .  Violation of Probation. If Respondent violates pfobation In any
respect, the Board, after gﬁ/ing Respmdenfnétice and an opportunity to be heard; may revoke
probation and carry out the disciplinary order which was stayed. Ifa petition to re\_ioke ~
pfob ation or an acéusation 15 filed vagainst Respondent during probation, the Board shall :ha\ie
contimiilig jurisdiction and the i)eriod’ of pro_bé’cion shall be extendéd, until the petition to
revoke probatioﬁ or accusation is heard and decided.

- If-Respondent' has not complied with any terfn oL édndiﬁon of pi’ob ation,‘ the
Board shall hav\e continuing jurisdiction over Respond.ent, and .prob ation shall automatically
be extended until all 1.'81;1118 and conditions have been satisfied or the Board has taken othef
action as deemed appropriate to. treat the failure to comply as a violation of prob atién, to
terminaté probation, and 10 impose the penalty Which was stayed.

16. Completion of Probation. Upon successful completion bfprobation,
Respondent's license will be fully restored. |

17. Rehabilitation Program - Pharmacists Recovery Program (PRP).

Within 30 days of the effective date of this decision, Respondent shall contact the Pharmacists

Recovery Program for evaluation and shall successfully participate in and complete the

treatment contract and any subsequeni addendums as recommended and provided by the PRP

and as approved by the Board. The costs for PRP participation shall be borne by the

7
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Respondent.

1f Respondent is currently emrolled in the PRP, said participation is now
mandatory and 1s no longer considered -a sel{-referral under Business and Profcssions Code
sectioh 4363; as of the effective date of this decision. Respondent shall successfully
participate m and oompiete his current contract and any subsequent addendums with the PRP.
Probation shall be automatically exleﬁded until Respondent su'ccessfui]y completes his
treatment contract. Any person teﬁninated from the program shall be automatically suspendéd
upon notice by the Board. Respondent may not resume the practice of ‘p.han:.aacy until notified
by the Board in writing. The Board shall retain jurisdiction to institute action to terminate
probation for any violation of this term. | | |
| 18.  Random Drug Screeningl. Respondent, at his own expense, shall -
participate in random tesﬁ_mg, ﬁ]cludillg but not limited to biological fluid tesﬁng ( ﬁline,
blood), breathalyzer, hair follicle iesting, or a dn_ig screeni’ng pro graﬁ approved by }the‘v Board.

The lengih of ﬁme shall be for the entire probation period and the frequency of testing will be

determined by the Board. At all times Réspondent shall fully cooperate with the Board, and

shall;, when directed, submit to such tests and samples for the detection of alcohol, narcotics,
hypnotics, dangerous dmgs'or.other controlled substances. Failure to submit to testing as

directed shall constitute a violation of probatioh. ‘Any confirmed positive drug test shall result

in the immediate suspension of practice by Respondent. Respondent may not resume the

practice of pharmacy until notified by the Board in writing. |

19. Abstain from Drugs and Alcohol Use. Respondent shall completely
abstain from the possession or use of alcohol, controlled substances, dangerous drugs and their
associated paraphernalia except when the drugs are lawfully prescribed by a licensed
practitioner as part of a documented medical ‘U'eatm ént. Upon request of the Board,
Respondent shall provide documentation from the licensed practitioner that the prescription
was 1egiti1nataly issued and is a necessaly part of the treatment of the Respondent.

20.  Supervised fractice. Respondent shall practice only under the

supervision of a phanmacist not on probation with the Board. Respondent shall not practice
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unril the supervisor is approved by the Board. The sﬁpervisibn shall be, as raquired by the
Board, either; A |
Continuous - 75% 10 100% of & work week
Substantial - At least 50% of a work week
Partial - At least 25% of a Woﬂ( week
Daily Review - Supervisor's review of pJ‘obatioﬁer's daily activities within 24
hours |
Within 30 daj/s of the effective date of this decision, Respondent shall héwe his supervisor
submit notiﬁcatioﬁ to the Bboa‘rd in writing stating the supervisor has read the decis@on In case
nu_:ﬁber 2851 and is familiar with the level of .supervisioh as detennined by the Board. |
" If Respondent changes employment, Respbndent shall have his new supervisor,
within 15 days after employment oonﬁnences‘, submit notiﬁbaﬁon to the Board in writing

stating the direct supervisor and pharmacist-in-charge have read the decision in case number

2851 and is familiar with the level of supervision as deterrniné_d by the Board.

Within 10, days of leaving employment, R_éspondent shall notify the Boardin -
writing. S | | |
21 .. No Ownership of Premises. Respondent shall not own, have any legal
or beneﬁoiaj interest in, or serve as a manager, administrator, member, officer, director, |
associate, or partner of any business, firm, partnership, or corporation currently or hereinafier
licensed by the Board. Respondent sheﬂl sell or transfer any legal or beneficial interest in any
entity licensed by the Board within 90 days following the effective date of this decision and
shall immediately theréaﬂer provide writlen proof thereof to the Board. |
I | |
1"
1!
1/
1/
1/
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ACCEPTANCE

1 have carcfully read the above SllpLUciLCd Settlemernt and Disciplinary Order
and have fully discussed it with my atictney, Michae! F. Bumns. ! understand the stipulation
and the effect 1t Will have on my Pharmacist License. I enter into this Stipulated Settlement

and Disciplinary Order voluntanly,. uowing]y: and.imelligently, and agree 10 be bound by the

Degision and Order.of 'the_Bo'ard of Pharmacy.

3

DATED: "?‘-j’;- ! q/"',."i q=
./.""‘f;"l /
] I /‘.-/ f
R —
GARY WARNECKE
Respondent

- 1 haveread and fully discussed with Respondent Gary W amwke'ihe ierms and
conditions and other matters contained n the above Stpulated Seftlement and Disciplinary

Oroa'r I approve its form and content.

DATED: 7/, //ﬂ
(VY

C YW+ 7
MICKAEE ¥ R\/. URNS
Attorney for Respondent
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ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby
respectfully submitled for consideration by the Board of Pharmacy.

DATED: 7//3 of

BILL LOCKYER, Attorney General
of the State of California

F LY Fr—
KATHLEEN B/Y.LAM
Deputy Attorney General

Attorneys for Complainant

DOJ Matter ID: SD2005700362
70068516.wpd
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pILL LOCKYER, Anomey General
of the Staie of Califomnia ,
RICHARD D. GARSKE, State Bar No. 50569
Supervising Deputy Afiomey General
Califormia Department of Juslice
110 West "A" Stree, Suite 1100
San Diego, CA 9210]

P.O. Box 85266 '
Qan Diego, CA 92186-52606
Telephone: (619) 645-2075
Facsimile: (619) 645-2061

Attorn é_\? s.for Complainaht
.~ BEFORETHE
BOARD OF PHARMACY

DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Acous'aﬁon' Agamst: 0 Case No. 2851
GARY WARNECKE - } |
4005 San Antonio Rd ‘ ACCUSATION
Yorba Linda, CA 92686 ' . _

RPH No. 38265

. -

T : Respbnden‘c.
Complai11a11t alleges:
PARTIES
1. Patricia F. Harris (Complainant) brings this Accusation solely i her

official capacity as the Fxecutive Officer of the Board of Pharmacy, Department of Consumer

Affairs.
2. On or about November 3, 1983, the Board of Pharmacy issued Original

Pharmacist License No. RPH 38265 1o Gary Warnecke (Respondent). The original pharmacist

license was in full force and effect at al] times relevant to the charges brought herein and will

expire on November 30, 2005, unless renewed.
/11
/17



http:renew.ed

R

(S8

wn

10
11
12

13

14

15
16
17
18
19
20
21
22

24

25

27
28

JURISDICTION |

~ This Accusation is brougit before the Board of Pharmacy (Board),

L)

Department of Copsumcr Affairs, under the authonty of the following laws. All section

references are 1o.the Business and Professions Code unless otherwise indicated.

vy - Section 430] of the Code states:

~ The board shall take action against any holder of a license who is guilty of
unprofessional conduct or whose license has been procured by fraud or
misrepresentation or issued by mistake. Unprofessional conduct shall include, but
is not limited to, any of the following: :

(f) The commission of any act involving moral turpitude, dishonesty,
fraud, deceit, or.corruption, whether the act 1s committed in the course of relations
as a licensee or otherwise, and whether the act is a felony or misdemeanor or not.

(3) The violation of any of the statutes of this state or of the United States
regulating controlled substances and dano rous drugs.

(0) Violating or attempting to violate, directly or indirectly or assisting in
or abetting the violation of or conspiring to Vlolate any provision or term of ﬂus
chap‘te:r or of the applicable federal and state laws and regulations governing

* pharmacy, mmcluding regulations established by the board.

5. Section 4059 (a) of the Code states, in peﬁinem part, that a person may not

fumiéh any d.'angerous drug except upon the prescription of a physician, dentist, podiatrist,
optom etn'si,‘ or veterinariar. | |

| 6. Section 4060 of the Code stales, in pertinent part, that a person 111&15/ not
possess any controlled substance except upon the prescriplion of a physician, dentist, podi atrist,
optom 6111::1. or velerinarian.

7. This Accusation 1s also brought before the Board under the auihomy of
title 16, California Code of Regulations (CCR) section 1714(d) which requires, in pertinent part,
that each pharmacist, while on duty, be responsible for the security of the prescription
depariment, including provisions for effective contro) against theft of dangerous drugs.

/17
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8. This Accusation is also brought before the Board under the authoriry of
the following sections of the Califomnia Health and Safety Code:
A, Health and Safety Code section 11170 provides:

No person shall prescribe,. administer, or furnish a controlled substance for
himself.” ' . .

B. Health and Safety Code section 11171 provides:

No person shall prescribe, administer, or furnish a controlled substance
except under the conditions and in the manner provided by this division.

‘C. Health and Safety Code section 11173 (a) provides:
(a) No person shal] obtain or attempi to obtain controlled substances,

- or procure or attempt to procure the administration of or prescription for
controlled substances, (1) by fraud, deceit, mlsrepl esentauon or subterfuge or (2)

_ by the concealment of a material fact,

9. - Section 125.3 of the Code states, in purtment part, that the Board may -
I‘Sun‘SI the admlmstratwe law Judge to-direct a licentiate found to have committed a '\’1019I101’1 or

violations of the hcensmo act to pay a sum not to exceed the reasonable costs of the 1nvest1gat1on

dD.d enforcement of the case.

10.  DRUG CLASSIFICATIONS

A. Vicodin is a brand name for Hydrobodone/APAP, a pain
medication, classified as a Sch.edulc I controlled substance per I—Icalthland
Safety Code Section 11056(e)(4), and a dangerous drug per Business and

Professions Code section 4022.

B. Fioricel is a brand name for Butalbital/APAP, apain medication,
classified as a Schedule IV controlled substance per Health and Safety Code
Section 11057(d)(2), and a dangerous drug per Business and Professions Code
section 4022. | | | o | |

C.  Penicillin is 2 generic name for oral antibiotics, an anti-infection

agent and a dangerous drug per Business and Professions Code section

4022.
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D. Tbuprofen 1s & generic name for an anu-inflammatory agent and z

dangerous drug per Business and Professions Code section 4022,

CHARGES AND ALLEGATIONS -

1. On or about and between February 2004 and May 2004, Respondent
served as the Director of Pharmacy af the Coastal Communities Hospital in Santa Ana,

California.

12_; On or about and between February 2004 and May 2004, Pharmacy

Director, Respondent, took controlled substances Vicodin and Fioricet, as well as oral

antibiotice and anti-inflammatory drugs from his employer Cozastal 'Commum'ty Hospital.
B 13, Inor about December 2004, pharmacy staff at Coasta]ACom'muni'ty‘

Ho spital noted inventory discrepancies with drugs including hydrocodone, modafinil and

butalbltal The staff reporL ditto Respbndent the Director of Pharmacy.

14. On or about May 7, 2004, Respondent placed hydrocodone in his poolxet at

the phalmacy and lefl the pharmacy In the parking lot of the pharmacy Respondent was found by | .

the Coastal Corrunumty Hospltal Secunty Operatlons to have hydrocodone on his PETSOIL

1-5. On or aboui I\/’ay 7, 2004, Respondent was unable to explain a finding by
Resbondent’s employer of approximately 35 hydrocodone tablets, 52 butalbital tablets, and 5
empty packets of hydrocodone in Respondem s desk at the Coasia] Community lIosp]tdl

16. On or about May 13, ”()04 Respondem 5 emp]oymcm al Coasta] '
Comﬁmni’cy Hospital was terminated due to the unexplained drugs found on Respondent’s person
n the hospital parking lot, and ip his de‘sk'ai the b ospﬁ.al.,

17 On or about August 6, 2004, the Board Inspector sent a letier to
Res;p.ondem requesting an 6>:p]a112itj011 of the above incidents which were undergoing an
investigation by the Bozrd. |
| 18 On or ak;out August 20, 2004, a letter response dated August 15, 2004
ending in 2 signature over Respondent’s name, was received by the Board; The letter included, in

part, the following statements: "The drugs found in my office were hydrocodone (Vicodin) and
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herein by reference.

Fioricet (bualoial). Those were the only controlled substances that I removed although I had

Il been removing them throughout the course of my employmem there." "] had also removed small

guantities of oral anubiotics and anti-inflammatory agents over lime for persona) and family use."

"These drugs were laken for personal use.”

FIRST CAUSE FOR DISCIPLINE

(Unprofessional Conduct: Moral Turpitude, Dishonesty, F'raud,_
Deceit, or Corruption - § 4301(1))

19 Respondent s subject to disciplinary action under section 4301(f) for

moral turpitude, dishonesty, fraud, and deceit in that he crealed a fraudulent scheme to obtain

controlled substances and dangerous drugs, as more particularly alleged above and incorporated

SECOND CAUSE FOR DISCIPLINE

(Unprofessional Conduct: -Vi‘olation of Controlled Substance Law -
§4301(j) + H&S §§ 11170, 11171, & 11173(a)) '

20, Respondent is subject to disciplinary actien under section 4301(j) in

‘ odhju:notion with Health and Safety Code s‘eoﬁ‘o_ns‘ 11170, 11171, and. 11173(a) in that he violated |
Health and Safety Code septions 11170, 11171, and 11173@ by illegally obtaining controlled

substances, as more particularly alleged above and mcorporated herein by reference.

THIRD CAUSE FOR DISCIPLINE

(Unprofessional Conduct: Unauthorized Furnishing -
§ 4301(0) + § 4059 ()
21, Respondent is subject to disciplinary action under section 4301 (o) 1o

Lo I

conjunction with 4059 (a) in that he furnished’ dangerous drugs without the prescription of a

physician, as more particularly alleged above and incorporated herein by reference.

1. " * Furnish’ means to supply by aﬂy means, by sale or otherwise." (Code § 4026.)
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FOURTH CAUSE FOR DISCIPLINE

(Unprofessional Conduct: Unauthorized Possession -
§4 01 (0) + § 4060)

22. Respondent 1is subject 10 msc1phnar_y action under seciion 4301(0) in
conjunction with 4060 in that he possessed controlled substances without the prescription of a

physician, as more particularly #lleged above and incorporated herein by reference.

FIFTH CAUSE FOR DISCIPLINE

(Unprofessional Conduct: Violation of Board Regulation -
§.4301(0) + CCR § 1714(d))
23. Respondeﬁt is subject to disciplinary acts on ,i;ncler section 4301 (o) in -

bonj unction with CCR section 1714 (d) in that he, as a phan‘nacist and while on d.uty; was
responsible for the security of Lhe p:rescnptlon departmem including provisions for effective
oontrol avamst theft and diversion of dancerous drucs and failed to maintain the security of the

pharmacy, as more particularly alleged above and moorporatsd herem by reference.

/11 |
/11 | | |
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PRAYER
WHEREFORE, Complainant req uesté that 2 hearing be held on the martters herein
Ell]égﬁd: and that following the hearing, the Board ofPhannf_a_cy.issue a decision:.
A Revoking or suspending RPH Number 38265, issued lo Gary Warnecke;
B. Ordering Gary Warnecke 10 pay the Board of Pharmacy the reasonable
cosis of thelinvesli gatiop ;111d enforccm ent of this case, pursuant to‘B,ﬁsﬁless and Professions

Code section 125.3;

C. Taking such other and further action as deemed necessary and proper.

patED. 9 /2%/0S

£ 3 Hasos

PATRICIA F. HARRIS
Executive Officer.

Board of Phammacy

Department of Consumer Affalrs
-State of Cdllforma

Complainant

700331 32.wpd




