BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

A
In the Matter of the Accusation Against: Case No. 2605,&«5@32, 2633

ROBERT FREDERICK WEBER
7245 Garden Grove Blvd, J2

Garden Grove, CA 92641

Exemption Certificate No. EXC 16341

Respondent

WITHDRAWAL OF ACCUSATION

Patricia F. Harris, Executive Officer of the Board of Pharmacy, Department of
Consumer Affairs, State of California, hereby withdraws the Accusation filed on
September 29, 2003 against Robert F. Weber in the above referenced matter.

Dated: August 16, 2005

PATRICIA F. HARRIS
Executive Officer

Board of Pharmacy
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|| Newbury Park, CA 91320

BILL LOCKYER, Attorney General
of the State of California

ERLINDA G. SHRENGER, State Bar No. 155904
Deputy Attorney General

California Department of Justice

300 So. Spring Street, Suite 1702

Los Angeles, CA 90013

Telephone: (213) 897-5794

Facsimile: (213) 897-2804

Attorneys for Complainant

BEFORE THE
, BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case Nos. 2605, 2632, and 2633

EMPIRE PHARMACEUTICALS INC,
3475 Old Conejo Rd, C-1 ; ACCUSATION

Todd Andrew Gerbovaz, President
Robert Frederick Weber, Vice President
Carole Gerbovaz, Secretary

Michael Gerbovaz, Treasurer

Original Wholesale Permit No. WLS 3342
and

TODD ANDREVW GERBOVAZ
3475 0Old Conejo Rd, Unite C-1
Newbury Park, CA 91320

Original Exemption Certificate
No. EXC 13962

and

ROBERT FREDERICK WEBER
7245 Garden Grove Blvd., J2
Garden Grove, CA 92641

Original Exemption Certificate
No. EXC 16341

Respondents.
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Complainant allegeé:
PARTIES
L. Patricia F. Han'is (Complainant) brings this Accusation solely in her
official capacity as the Executive Officer of the Board of Pharmacy, Department of Consumer
Affairs.
2. On or about September 22, 1997, the Board of Pharmacy (Board)r issued

‘Original Wholesale Permit No. WLS 3342 to Empire Pharmaceuticals Inc. (Respondent Empire),

with Todd Andrew Gerbovaz as President, Robert Frederick Weber as Vice President, Carole
Gerbovaz as Secretary, and Michael Gerbovaz as Tréasurer. Todd Andrew Gerbovaz has been
the Exemptee-in-Charge since April 8, 2002. Said Wholesale Permit was in full force and effect
at all times relevant to the charges brought herein and will expire on September 1, 2004, unless
renewed. |
3. On or about September 22, 1997, the Board issued Original Exemption
Certificate No. EXC 13962 to Todd Andrew Gerbovaz (Respondent Gerbovaz). Said Exemption
Certificate was in full force and effect at all times relevant to the charges brought herein and will

expire on September 1, 2004, unless renewed.
4, On or about August 16, 2001, the Board issued Original Exemption |
Certificate No. EXC 16341 to Robert Frederick Weber (Respondent Weber). Said Exemption

Cerﬁiﬁcate was in full force and effect at all times relevant to the charges brought herein and will

expire on August 1, 2004, unless renewed.

JURISDICTION

5. This Accusation is brought before the Board under the authority of the
following laws. All section references are to the Business and Professions Code (Code) unless
otherwise indicated.

6. Section 4300 of the Code provides, in part, that every license issued by the
Board is subject to discipline, including suspension or revocation.

7. Section 4301 of the Code states, in part:

"The board shall take action against any holder of a license who is guilty of
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unprofessional conduct or whose license has been procured by fraud or misrepresentation or

issued by mistake. Unprofessional conduct shall include, but is not limited to, any of the -

following:

"(j) The violation of any of the statutes of this state or of the United States

regulating controlled substances and dangerous drugs.

"(0) Violating or attempting to violate, directly or indirectly, or assisting in or
abetting the violation of or conspiring to violate any provision or term of this chapter or of the
applicable federal and state laws and regulations governing pharmacy, including regulations
established by the board.

8. Section 4059.5, subdivision (b) of the Code, states:

"A dangerous drug or dangerous device transferred, sold, or delivered to any
person within this state shall be transferred, sold, or delivered only to an entity licensed by the
board, to a manufacturer, or to an ultimate user or the ultimate user’s agent."

9. Section 4081 of the Code states:

"(a) All records of manufacture and of sale, acquisition, or disposition of
dangerous drugs or dangerous devices shall be at all times during business hours open to
inspection by authorized officers of the law, and shall be preserved for at least three years from
the date of making. A current invenfory shall be kept by every manufacturer, wholesaler,
pharmacy, veterinary food-animal drug retailer, physician, dentist, podiatrist, veterinarian,
laboratory, clinic, hospital, institution, or establishment holding a currently valid and unrevoked
certificate, license, permit, registration, or exemption under Division 2 (commencing with
Section 1200) of the Health and Safety Code or under Part 4 (commencing with Section 16000)
of Division 9 of the Welfare and Institutions Code who maintains a stock of dangerous drugs or
dangerous devices.

"(b) The owner, officer, and partner of any pharmacy, wholesaler, or veterinary

food-animal drug retailer shall be jointly responsible, with the pharmacist-in-charge or exemptee,
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for maintaining the records and im'/entory described in this section.

10.  Section 4163 of the Code states:

"No manufacturer or wholesaler shall furnish any dangerous drugs or dangerous
devices to any unauthorized persons."

11.  Section 4332 of the Code provides, in part:

“Any person who fails, neglects, or refuses to maintain the records required by
Section 4081 or who, when called upon by an authorized officer or a member of the Board, fails,
neglects, or refuses to produce or provide the records within a reasonable time, or who willfully
produces or furnishes records that are false, is guilty of a misdemeanor.”

12.  Title 16, California Code of Regulations (C.C.R.), section 1709,
subdivision (a), states:

"Each permit to operate a pharmacy shall show the name and address of the
pharmacy, the form of ownership (individual, partnership or corporation) and the
pharmacist-in-charge. Each pharmacy shall, in its initial application on the annual renewal form,
report the name of the pharmacist-in-charge, the names of aﬂ owners and the names of the
corporate officers (if a corporation). Any changes in the pharmacist-in-charge, or the owners, or
corporate officers shall be reported to the Board within 30 days."

13. Title 16, C.C.R.,, section 1718 states:

"Current Inventory' asvused in Sections 4081 and 4332 of the Business and
Professions Code shall be considered to include complete accountability for all dangerous drugs
handled by every licensee enumerated in Sections 4081 and 4332."

14. Title 16, C.C.R., section 1783 provides, in part:

"(a) A manufacturer or wholesaler shall furnish dangerous drugs or dévices only
to an authorized person; prior to furnishing dangerous drugs and devices to a person not known
to the furnisher, the manufacturer or wholesaler shall contact the board or, if the person is
licensed or registered by another government entity, that entity, to confirm the recipient is aﬁ
authorized person.

"(b) Authorized person" means a person to whom the board has issued a permit
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which enables the permit holder tol purchase dangerous drugs or devices for use within the scope
of its permit. “Authbrized person" also means any person in this state or in another jurisdiction
within the United States to the extent such furnishing is authorized by the law of this state,

any applicable federal law, and the law of the jurisdiction in which that person is located. The
manufacturer or wholesaler furnishing to such person shall, prior to furnishing the dangerous
drugs and devices, establish the intended recipient is legally authérizéd to receive the dangerous

drugs or devices.

"(e) All records of dangerous drugs or devices furnished by a manufacturer or
wholesaler to an authorized person shall be preserved by the authorized person for at least three
years from the date of making and shall, at all times during business hours, be open to inspection
by authorized officers of the law at the licensed premises. The manufacturer or wholesaler shall
also maintain all records of dangerous drugs or devices furnished pursuant to this section for at
least three years from the date of making and shall, at all times during business hours, keep them
open to inspection by authorized officers of the law at the premises from which the dangerous
drugs or devices were furnished."

15.  Section 118(b) of the Code provides that the suspension, expiration, or
forfeiture by operation of law of a license does not deprive the Board of authority or jurisdiction
to institute or continue with disciplinary action against the license or to order suspensioh or
revocation of the license, during the period within which the license may be renewed, restored,
reissued or reinstated.

16.  Section 125.3 of the Code provides, in part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation or violations
of the 1icensiﬁg act to pay a sum not to exceed the reasonable costs of the investigation and

enforcement of the case.

DANGEROUS DRUG

17.  Viagrais a brand name for sildenafil citrate, which is categorized as a

dangerous drug pursuant to Section 4022 of the Code.
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FIRST CAUSE FOR DISCIPLINE
(Furnished Dangerous Drugs to Unauthorized Persons)

18.  Respondents Empire, Gerbovaz, and Weber, and each of them; are subject

to disciplinary action pursuant to Sections 4301(j) and (0), 4163, and 4059.5(b) ofthe Code, and

Title 16, C.C.R., section 1783(a) and (b), in that said Respondents, and each of them, sold and
furnished a dangerous drug (Viagra) to unauthorized persons, as follows: |
A. From on or about J anuary 8, 1999 to on or about July 13, 1999,

Respondents sold and furnished Viagra (a dangerous drug) to an unauthorized person, to wit,

Jafar Nauli, doing business as Wellchem Pharmaceuticals, who purchased $1,83 1,866 worth of

Viagra from Respondenté. _

B. Frqm on or about February 23, 2000 to on or about April 17, 2000,
Respondents sold and furnished Viagra (a dangerous drug) to an unauthorized person, to wit,
AA Médical Center, which purchased $389,256 worth of Viagra froin Respondenits.

SECOND CAUSE FOR DISCIPLINE
(Failure to Maintain Accurate Records)

19, Respondents Empire, Gerbovaz, and Weber, and each of them, are subject
to disciplinary ac;tion for unprofessional conduct, pursuant to Sections 4301(j) and (o) and
4081(a) of the Code, and Title 16, C.C.R., sections 1718 and 1783(e), in that Respondenté failed
to maintain accurate records of the acquisition and disposition of Viagra (a dangerous drug).
Respondents failed to maintain accurate records of their purchase of $105,750 worth of Viagra
from Owl Rexall Pharmacy on March 30, 1999.

THIRD CAUSE FOR DISCIPLINE
(Failure to Provide Records to the Board)

20.  Respondents Empire, Gerbovaz, and Weber, and each of them, are subject
to disciplinary action pursuant to Sections 4332 and 4301 (j) and (o) of the Code, in that
Respondents failed to provide to the Board all records of the acquisition and disposition of a
March 30, 1999 purchase of $105,750 worth of Viagra (a dangerous drug) from Owl Rexall

Pharmacy.
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FOURTH CAUSE FOR DISCIPLINE

(Failure to Notify Board of Change in Owners or Corporate Ofﬁcers) |

21.  Respondents Empire, Gerbovaz, and Weber, and each of them, are subj ect
to disciplinary action for unprofessional conduct, pursuant to Section 4301(o) of the Code and
Title 16, C.C.R., section 1709(a), in that said Respondents, and each of them, failed to notify the
Board, within 30 days, of a change in the owners or corporate officers of Empire PhannaceuticaIé
Inc., namely the departure of Respondent Weber from Empire Pharmaceuticals Inc. on or about
June/July 1999 (according to Respondent Weber) or November 2001 (according to Respondent
Gerbovaz).

| | . PRAYER
- WHEREFORE, Complainant requests that a hearing be held on the matters herein

alleged, and that following the hearing, the Board of Pharmacy issue a decision:

L. Revoking or suspending Original Wholesalé Permit No. WLS 3342, issued
to Empire Pharmaceuticals Inc.;

2. Revoking or suspending Original Exemption Certificate
No. EXC 13962, issued to Todd Andrew Gerbovaz,

3. Revoking or éuspending Original Exemption Certificate
No. EXC 16341, issued to Robert Frederick Weber;, |

4., Ordering Empire Pharmaceuticals Inc., Todd An&rew Gerbovaz, and
Robert Frederick Weber to pay the Board of Pharmacy the reasonable costs of the investigation
and enforcement of this case, pursuant to Business and Professions Code section 125.3;

5. Taking such other and further action as deemed necessary and proper.

DATED: _7/3, Z/ 03 -
£ Klippa

PATRICIA F. HARRIS

Executive Officer, Board of Pharmacy,
Department of Consumer Affairs

State of California

Complainant
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