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KAMALA D. HARRIS
Attorney General of California
FRANK H. PACOE
Supervising Deputy Attorney General
JOSHUA A. ROOM
Supervising Deputy Attorney General
State Bar No, 214663
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-1299
Facsimile: (415) 703-5480
Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation and Petition to | Case No. 5139
Revoke Probation Against:

NICHOLS HILL
PRESCRIPTION PHARMACY ACCUSATION AND PETITION TO
2844 Summit Street _ REVOKE PROBATION

Oakland, California 94609
Pharmacy License No. PHY 46970
and

BYUNG SIK YUH

1140 Vancouver Avenue
Burlingame, CA 94010

Pharmacist License No, RPH 36896

Respondents.

Complainant alleges:

| PARTIES
1.  Virginia Herold (Complainant) brings this Accusation and Petition to Revoke
Probation solely in her official capacity as the Executive Officer of the Board of Pharmacy,
Department of Consumer Affairs (Board).
2. Onor about February 22, 2005, the Board issued Pharmacy License No. PHY 46970
to Byung S. Yuh dba Nichols Hill Prescription Pharmacy (Respondent Nichols Hill), The
1
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Pharmacy License was in full force and effect at all times relevant to the charges brought herein
and will expire on February 1, 2015, unless renewed,
3. Onor about February 22, 1982, the Board issued Pharmacist License No. RPH 36896

to Byung Sik Yuh (Respondent Yﬁh). The Pharmacist License was in full force and effect at all

| times relevant to the charges brought herein and will expire on October 31, 2015, unless renewed.

Since on or about July 10, 2011, Respondent Yuh has served and/or was reflected in Board
records as the Pharmacist in Charge for Respondent Nichols Hill.

4.  In adisciplinary action titled "In the Matter of the Accusation Against Nichols Hill
Prescription Pharmacy and Byung Sik Yuh," Case No. 3737, the Board of Pharmacy issued a

Decision and Order, effective January 7, 2011, in which Respondent Nichols Hill's Pharmacy

" License and Respondent Yuh’s Pharmacist License were each revoked, with both revocations

stayed and each License placed on probation for five (5) years with certain terms and conditions.

A copy of that Decision and Order is attached as Exhibit A and is incorporated by reference.

JURISDICTION

5. This Accusation and Petition to Revoke Probation is brought before the Board of
Pharmacy (Board), Department of Consumer Affairs, under the authority of the following laws.
All section references are to the Business and Professions Code (Code) unless indicated..

6. Section 4011 of the Code provides that the Board shall administer and enforce both
the Pharmacy Law [Bus. & Prof. Code, § 4000 et seq.] and the Uniform Controlled Substances
Act [Health & Safety Code, § 11000 et seq.].

7. Section 4300(a) of the Code provides that e;\fery license issued by the Board may be
suspended or revoked. 7

8. Section 4300.1 of the Code provides that the expiration, cancellation, forfeiture, or
suspension of a Board-issued license, the placement of a license on a retired status, or the
voluntary surrender of a license by a licensee, shall not deprive the Board of jurisdiction to
commence or proceed with any investigation of, or action or disciplinary proceeding against, the

licensee or to render a decision suspending or revoking the license.
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STATUTORY AND REGULATORY PROVISIONS

9, Section 4301 of the Code provides, in pertinent part, that the Board shall take action
against any holder of a license who is guilty of “unprofessional conduct,” defined to include, but
not be limited to, any of the following: |

(j) The violation of any of the statutes of this state, of any other state, or of the United States
regulating controlled substances and dangerous drugs.

(0} Violating or attemptiﬁg to violate, directly or indirectly, or assisting in or abetting the
violation of or conspiring to violate any provision or term of this chapter or of the applicable
federal and state laws and regulations governing pharmacy; including regﬁlations established by
the board or by any other state or federal regulatofy agency.

10.  Section 4081 of the Code provides, in pertinent part, that every pharmacy shall keep a
current inventory of all dangerous drugs and dangerous devices, and that the owner, officer, and
partner of a pharmacy shall be jointly responsible with the pharmacist in charge for maintaining
the inventory of dangerous drugs and dangerous devices.

11.  Section 4113, subdivision (c) of the Code states:

“The pharmacist-in-charge shall be responsible for a pharmacy's compliance with all state
and federal laws and regulations pertaining to the practice of pharmacy.”

12, Section 4332 of the Code makes it a misdemeanor for any person to fail, neglect, or
refuse to maintain the records required by Section 4081, to fail to timely produce same when
called upon by an authorized officer or a member of the board, or to produce false records.

13. California Code of Regulations, title 16, section 1714, subdivisidn {(b) provides that
each pharmacy licensed by the board shall maintain its facilities, space, fixtures, and equipment so
that drugs are safely and properly prepared, maintained, secured and distributed.

14.  California Code of Regulations, title 16, section 1715.6 requires that each pharmacy
report to the board within thirty (30) days of discovery of any loss of controlled substances,
including their amounts and strengths.

15. California Code of Regulations, title 16, section 1718, defines “current inventory;’ as

used in sections 4081 and 4332 to include complete accountability for all dangerous drugs
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handled by every licensee enumerated in sections 4081 and 4332. It further requires that the
controlled substances inventories required by the Title 21, Code of Federal Regulations, section
1304, shall be available for inspection upon request for at least 3 years.

16. Title 21, Code of Federal Regulations, section 1301.76, subdivision (b) requires that
any registrant of the DEA notify the Field Division Office of the DEA in his area, in writing, of
the theft or significant loss of any controlled substances within one business day of discovery of
such loss or-theft, and also complete and submit a DEA Form 106 regarding the loss or theft.

17.  Section 125.3 of the Code provides, in pertinent part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation of the licensing

act to pay a sum not to exceed its reasonable costs of investigation and enforcement,

CONTROLLED SUBSTANCES / DANGEROUS DRUGS

18.  Section 4021 of the Code states:

“*Controlled substance’ means any substance listed in Chapter 2 (commencing with Section
11053) of Division 10 of the Health and Safety Code,”

19.  Section 4022 of the Code states, in pertinent part:

“Dangerous drug’ or ‘dangerous device’ means any drug or device unsafe for self use,
except veterinary drugs that are labeled as such, and includes the following:

“(a) Any drug that bears the legend: ‘Caution; federal law prohibits dispensing without
prescription,” ‘Rx only,” or words of similar import.

“(c} Any other drug or device that by federal or state law can be lawfully dispensed only on
prescription or furnished pursuant to Section 4006.”

20. Norco, Vicodin, Vicodin ES, Lortab, and Lorcet are among the brand names for
compounds of varying dosages of acetaminophen (aka APAP) and hydrocodone, a Schedule I1I
controlled substance as designated by Health and Safety Code section 11056(e){4) and dangerous
drug aé designatéd by Business and Professions Code section 4022, The varying compounds are
also known generically as Hydrocodone with APAP. These are all narcotic drugs.

H
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FACTUAL BACKGROUND

21.  According to a Board investigative audit of acquisition and disposition records,
between in or about July 2011 and in or about September 2013, Respondent Nichols Hill
experienced significant shortages of dangerous drugs, including shortages over this period of
7,092 tablets of Hydrocodone with APAP 7.5/750 (generic Vicodin ES) and 42,513 tablets of
Hydrocodone with APAP 10/325 (generic Norco), both narcotic controlled substances.

22. Respondents became aware of discrepancies and shortages in the controlled substance
inventory between in or about September 2012 and in or about January 2013, initially as the result
of an audit of pharmacy Medi-Cal billings performed by the California Department of Health Care
Services (DHCS) which identified shortages from January 9, 2012 through September 30, 2012 of
7,310 tablets of Hydrocodone with APAP 7.5/750 (generic Vicodin ES) and 25,459 tablets of

- Hydrocodone with APAP 10/325 (generic Norco). These discrepancies/shottages were reported

to Respondents by DHCS no later than in or about December 2012 or January 2013, at which time
Respondent Yuh conducted his own review of records and confirmed the shortages/losses.

23. In or about February 2013, Respondents terminated an employee suspected of theft as
a means of addressing what was believed to be the cause of the shortages/losses.

24. Respondents did not timely report the losses to either the Board or the DEA.

CAUSES FOR DISCIPLINE, AS TO BOTH RESPONDENTS
FIRST CAUSE FOR DISCIPLINE

(Failure to Maintain Acﬁurate and Secure Drug Inventory)
25. Respondents are each and severally subject to discipline under section 4301(j) and/or
(0) and/or section 41 13(c) of the Code, in combination with section(s)' 4081 and/or 4332 of the
Code, and/or California Code of Regulations, title 16, section 1718, in that, as described in
paragraphs 21-24 above, Respondents violated statutes regulating controlled substances or
dangerous drugs, and/or directly or indirectly violated, attempted to violate, and/or assisted in or
abetted violation of, laws or regulations governing the practice of pharmacy, by failing to keep or

maintain an accurate and secure inventory of all dangerous drugs.
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SECOND CAUSE FOR DISCIPLINE

(Failure to Maintain Pharmacy Security)
26. Respondents are each and severally subject to discipline under section 4301(j) and/or
(0), and/or section 4113(c), of the Code, in combination with California Code of Regulations, title
16, section 1714, subdivision (b), in that, as described in paragraphs 21-24 above, Respondents
violated statutes regulating controlled substances or dangerous drugs, and/or directly or indirectly
violated, attempted to violate, and/or assisted in or abetted violation of, laws or regulations
governing the practice of pharmacy, by failing to maintain pharmacy facilities, space, fixtures, and

equipment so that drugs were safely and properly prepared, maintained, secured and distributed.

THIRD CAUSE FOR DISCIPLINE

(Failure to Provide Notifications of Controlled Substance Losses)
27. Respondents are each and severally subject to discipline under section 4301(j) and/or
(0), and/or section 4113(c), of the Code, in combination with California Code of Regulations, title
16, section 1715.6 and/or Title 21, Code of Federal Regulations, section 1301.76, subdivision (b),
in that, as described in paragraphs 21-24 above, Respondents violated statutes regulating
controlled substances or dangerous drugs, and/or directly or indirectly violated, attempted to
violate, and/or assisted in or abetted violation of, laws or regulations governing the practice of -

pharmacy, by failing to timely report losses of controlled substances to the Board and/or the DEA.

JURISDICTION FOR PETITION TO REVOKE PROBATION

28. This Petition to Revoke Probation is brought before the Board of Pharmacy (Board),
Department of Consumer Affairs under Probation Term and Condition Number 11 of the
Decision and Order in “In the Matter of the Accusation Against Nichols Hill Prescription
Pharmacy and Byung Sik Yuh,” Case No, 3737.

I

1

"
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CAUSE FOR REVOCATION OF PROBATION, AS TO BOTH RESPONDENTS
CAUSE TO REVOKE PROBATION

(Failure to Obey All Laws)

29,  Atall times after the effective date (January 7, 2011) of the Decisidn and Order
imposing probation on Respondents’ Licenses, Term and Condition 3 of that Order required that
Respondents, inter alia, obey all state and federal laws and regulations. As detailed above in
paragraphs 21-27, Respondents failed to do so, Respondents’ failure to obey all laws subject

Respondents’ Licenses, each and severally, to revocation.

OTHER MATTERS — EXTENSION OF PROBATION
30. At all times after the effective date (January 7, 2011} of the Decision and Order

imposing probation on Respondents’ Licenses, Term and Condition 11 of that Order required:

11. Violation of Probation.

If either Respondent has not complied with any term or condition of probation, the
Board shall have continuing jurisdiction over that Respondent, and probation shall
automatically be extended, until all terms and conditions have been satisfied or the Board
has taken other action as deemed appropriate to treat the failure to comply as a violation of
probation, to terminate probation, and to impose the penalty that was stayed.

If either Respondent violates probation in any respect, the Board, after giving
Respondent notice and an opportunity to be heard, may revoke probation as to that
Respondent and carry out the disciplinary order that was stayed. If a petition to revoke
probation or an accusation is filed during probation, the Board shall have continuing
jurisdiction and the period of probation shall be automatically extended until the petition to
revoke probation or accusation is heard and decided.

31.  Pursuant to the operation of Term and Condition 11 of the probation order applicable
to Respondents’ Licenses, probation is automatically extended by the filing hereof, and/or by
Respondents’ failure to comply with the terms and conditions of probation, until such time as this
Accusation and Petition to Revoke Probation is heard and decided, or until the Board has taken
other action as deemed appropriate to treat the failure to comply as a violation of probation,

i

"

I
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PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters alleged in this
Accusation and Petition to Revoke Probation, and that following the hearing, the Board of
Pharmacy issue a decision:

1. Revoking the probation that was granted by the Board of Pharmacy in Case No, 3737
and imposing the disciplinary order that was stayed, thereby revoking Pharmacy License No. PHY
46970, issued to Byung S. Yuh dba Nichols Hill Prescription Pharmacy (Respondent Nichols
Hill), and/or Pharmacist License No. RPH 36896, issued to Byung Sik Yuh (Respondent Yuh);

2. Revoking or suspending Pharmacy License No. PHY 46970, issued to Respondent
Nichols Hill; |

3. Revoking or suspending Pharmacist License No. RPH 36896, issued to Respondent
Yuh;

4. Ordering Respondents jointly and severally to pay the Board of Pharmacy the
reasonable costs of the investigation and enforcement of this case, pursuant to Business and

Professions Code section 125.3; and

5. Taking such other and further action a§ is deemed necessaw
DATED: éD/ f)[/ / ‘7/ / Lo g7 co—

b‘ﬂRGH\\:C??EROLD

Executive Officer

Board of\BHarmacy

Department of Consumer Affairs

State of California
Complainant

SF2014407482
40951651 .doc
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Exhibit A

Decision and Order

Board of Pharmacy Case No. 3737




BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. 3737 .

NICHOLS HILLE
PRESCRIPTION PHARMACY
2844 Summit Street

Oakland, CA 94609

Pharmacy License No, PHY 46970
and
BYUNG SIK YUH

1140 Vancouver Avenue
Burlingame, CA 94010

‘Pharmacist License No, RPH 36896
Respondent.

DECISION AND ORDER
’I’he attached Stlpulated Se‘ctlemen‘[ and Dlsclplmary Order is hereby adopted by the

Board of Phannacy, Department of Consumner Affairs, as its Declsmn in this matter,

This decision shall become effective on January 7, 2011.

It is so ORDERED on December 8§, 2010,

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER ATFAIRS
STATE OF CALIFORNIA

Tt s TEHIERS

T uE LT WD CORESL

STANLEY C. WEISSER
Board President
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Epmunp G. BROWN JR.

Attorney General of California

FRANK H. PACOE

Supervising Deputy Attorney General

JosHUA A. ROOM

Deputy Attorney General

State Bar No. 214663
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-1299
Facsimile: (415) 703-5480

Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

- QaKland, California 94609
Pharmacy License No. PHY 46970

In the Matter of the Accusation Against: | Case No, 3737
NICHGLS HILL STIPULATED SETTLEMENT AND

PRESCRIPTION PHARMACY DISCIPLINARY ORDER
2844 Summit Street o

and

BYUNG SIK YUH
1140 Vancouver Avenue

Pharmacist License No. RPH 36896

Respondents. |

In the interest of & prompt and speedy ;ettlement of this matter, consistent with the public
interest and the responsibility of the Board of Pharmacy of the Department of Consumer Affairs,
the parties hereby agree to-the following Stipulated Settlement and Disciplinary Order which will
be submitted to the Board for approval and adoption as the final dispos,iﬁdn of the Accusation that
has been filed against Respondents Nichols Hill Prescription Pharmacy and Byung Sik Yuh.

PARTIES

1. Virginia Hereld (Complainant), Executive Officer of the Board of Pharmacy, brought

|| this action solely in her official capacity and is represented in this matter by Edmund G. Brown

Jr., Attorney General of the State of California, by Joshua A. Room, Deputy Attorney General.
1
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2. Both Respondents are represented in this proceeding by attorney Paul Delano Wolf,
whose address is The Evers Building, 717 Washington Street, 2nd Floor, Oaldand, CA 94607..

3. Onorabout FeBruary 22, 2005, the Board of Pharmacy issued Pharmacy License No,

PHY 46970 to Byung Sik Yuh dba Nichols Hill Prescription Pharmacy (Reslﬁondent Nichols
Hill). The Pharmmacy License was in full force and effect at all times relevant to the charges
brought in Accusation No., 3737 and will expire on February 1, 2011, unless renewed.

4, Onor about February 22, 1982, the Board of Pharmacy issued Pharmacist License

|| No. RPH 36896 to Byung Sik Yuh (Respondent Yuh). The Pharmacist License was in full force

and effect at all times relevant to the charges brought in Accusation No. 3737 and will expire on

October 31, 2011, unless renewed. Between on or about February 22, 2005 and on or about

| January 5, 2010, Respondent Yuh was the Pharmacist in Charge for Respondent Nichols Hill. -

JURISDICTION

5. Accusation No. 3737 was filed before the Board of Pharmacy (Board), Department of

Consumer Affairs, and is currently pending against Respondents. The Accusation and all other,
statutorily required documents were properly served on Respondents. Responder_fcs timely filed
Notice(s) of Defense contesting the Accusation. A copy of Accusation No. 3737 is attached as

exhibit A and incorporated herein by reference.. .

ADVISEMENT AND WAIVERS

6. Respondents have carefully read, fully discussed with counsel, and understand the
charges in Accusation No. 3737, Respondents have also carefully read, fully discussed with
counsel, and understand the effects of this Stipulated Settlement and Disciplinary Order, |

7. Respoﬂden'ts are fully aware of their legal rights in this matter, including the right to a
hearing on the charges aﬁd allegations in the Accusation; the right to be représented by counsel at
their own expense; the ﬂgh’c 1o confront and cross-examine the witnesses against them; the right
to present evidence and to testify on their own behalf; the right to the issuance of subpoenas 1o
com‘pei the attendance of witnesses and the production of documents; the right to reconsideration
and court review of an adverse decision; and all other rights accorded by the California

Administrative Procedure Act and other applicable laws,

2
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8. Respondents voluntarily, knowingly, and ihtelligently waive and give up each and
every right set forth above.

CULPABILITY

9.  Respondents admit the truth of each and every charge and allegation in Accusation
No. 3737. Respondents agree that their Licenses are subject to discipline and agree o be bound
by the Board’s imposition of discipline as set forth in the Disciplinary Order below.
| RESERVATION

10.  Admissions made by Respondents herein are only for the purposes of this proceeding,
or any other proceedings in which the Board of Pharmacy or other professional licensing agency.
is involved, and shall not be admissible in any other criminal or civil proceeding.

CONTINGENCY

11,  This stipulation shall be subject to approval by the Board of Pharmacy. Respondents
understand and agrse that counsel for Complainant and the staff:uof the Board of Pharmacy may -
communicate directly with the Board regarding this stipulation and settlement, Without notice 1o
or participation by Respondents or their counsel. By signing the stipulation, Respondents

understand and agree that they rhay not withdraw the agreement or seek to rescind the stipulation

- prior to the time the Board considers and acts upon it. - If the. Board fails to adopt thisstipulation... | .. ... .

as.its Decision and Order, the Stipulated Seiﬂemeﬁt and Disciplinary Order shall be of no force or
effect, éxoept for this paragraph, it shall be inadmissible in any legal action between the parties,
and the Board shall not be disqualified from further action by having considered this matter.

12.  The parties understand and agree that facstmile oopies of this stipulation, including
facsimile signatures thereto, shall have the same force and effect as the originals.

13, This Stipulated Settlement and Disciplineu*y' Order is intended by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreemeht.
It supersedes any and ail prior or contemporaneous agreements, understandings, discussions,
negotiations, and commitments (written or oral). This Stipulated Settlement and Disciplinary
Order may not be altered, amended, médiﬁed, supplemented, or otherwise changed except by a

writing executed by an authorized representative of each of the parties.
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14. In consideraticn.of the foregoing, the parties agree that the Board may, withat

further notice or formal proceeding, issue and enter the following Order and DisciplinaryOrder:

ORDER -
IT IS HEREBY ORDERED that Citation Nos. Cl 2006 33905 and CI 2009 40806,i=sued
on or about July 21, 2009 to Respondent Nicholls Hill and Respondent Yuh, respectivelj as well

as the abaternents and fines ordered by those Citations, are withdrawn and/or dismissed.

DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Pharmacy License No. PHY 46970, issued to Bying Sik
Yuh dbe Nichols Hill Prescription Pharmacy, is revoked, and that Pharmacist License No. RPH
36896, issued to Byung Sik Yuh, is revoked. .However, each revocation 1s stayed and exh
Respondent is placed on probation for five (5) years on the following terms and conditims.
TERMS APPLICABLE TO BOTH RESPONDENTS
1. Pavment of Civil Penalties

Respondents shall pay civil penalties to the Board in the amount and on such terns as are

specified below. Respondents understand and agree that such.civil penalties. are administrative ...,

fines pursuant to 11 U.S.C. § 523(a)(7), and as such are not dischargeable in bankruptey. They
further understand and agree that tﬁe filing of bankruptey by either or both Respondents shall not
relieve either Respondent of the obligation to pay the balance of the civil penalties to the Board.
Respondents shall be jointly and severally Liable for payment to the Board of $150,000.00
(one hundred fifty thousand doila:rs) in civil penalties. Respondents shall pay $50,000.00 (fifty
thousand dollars) on or before the effective date of this decision, and shall thereafter make ten
(iO) quarterly payments of $10,000.00 (tén thousand dollﬁrs) every ninety (%0) days umtil the
amount is paid in full. Respondents may pay the full remaining balance due at any time, and may
make extra payments. Aside from such expedited paylﬁent(s), there shall be no deviation from
this schedule absent prior written approval by the Board or its designee. Failure to pay these civil

penalties by the deadlines as divected shall be considered a violation of probation.

4
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Trurther, absent prior written approval by the Board or its designee, neither Respondent may
sucoéssfully complete probation until this amount is paid in full. Each Respondent is responsible
for payment of the full amount and neither may claim to owe only a portion or a share.

2. Community Services Program - Testimonial

Respondents have authored a letter describing their incentives to particip afe and their level
of participation in filling and/or dispensing iriternet prescriptions, and detailing the consequences
of this participation for them, their families, the public health, and the profession, what they have
learned from this experience, and what they would advise others who are approached to fill or
dispense internet prescriptions. The letter is attached hereto as exhibit B, is incorporated herein
by reference, and is part of Respondents® public record of discipiine with the Board. The Board
may print, reprint, quote, or make other use of this letter in Board communications and/or on its
website. Purther, upon provision of reasonable notice, Réspc’mden‘[ Yuh shall appear for and take
part in a videotaping of him reading the letier, at a time and place arranged by the'Boﬁrd or its
designes, which video shall be similarly subject to use by the Board in its communications and/or
on its‘ website. Fajlure by Respondent Yuh, upon reasonable notice, to timely appear for and
participate in such videotaping shall be considered a violation of probation.

23 Obey ANLLAWS.o e

Tach Respondent shall obey all state and federal laws and regulations.

Each Respondent shall report any of the following occurrences to the board, in writing,

within seventy-two (72) houzs of such occurrence:

' an arrest or issuance of a criminal complaint for violation of any provision of the
Pharmacy Law, state and federal food and drug laws or state and federal controlled
substances Jaws

» a plea of guilty or nolo contendre in any staie or federal criminal proceeding to any
criminal complaint, information or indictment

. a conviction of any crime
e discipline, citation, or other administrative acticn filed by any state or federal agency
which involves either of Respondents’ licenses or which is related to the practice of
pharmacy or the manvfacturing, cbtaining, handling, dlstrlbutmg, billing, or charging
for any drug, device or controlled substence.

Failure to timely report such occurrence(s) shall be considered a violation of probation.

5

b a e e ma b e @ e b A ALe e e el bR S e

LN ECPREENR I

STIPULATED SETTLEMENT {Case No. 3737)




10
11
12
13
14
15
16

17

18
19

.20

21
22
23
24
25

26

27
28

4, Report to the Board

Each Respondent shall report to the board quarterly, on a schedule as directed by the Board
or its designee. The report shall be made either in person or in writing, as directed. Among other
requirements, each Respondent shall state in each report under penalty of perjury whether there
has been coﬁplimce with ali the terms and conditions of probation. Failure to submit timely
reports in a form as directed shall be considered a violation of probation. Any period(s) of
delinquency in submission of reports as directed may be added to the total period of probation.
Moreover, if the fiﬁal probation report is not made as directed, probation shall be automatida.lly
extended until such time as the final report is made and accepted by the Board.

5. Interview with the Board

Upen receipt of reasonable prior notice, each Respondent’ shall appear in person for
interviews with the Board or its designee, at such intervals and locations as are determined by the

Board or its designee. Failure to appear for any scheduled interview without prior notification to

‘Board staff, or failure to appear for twe (2) or more scheduled interviews with the Board or its

designee during the period of probation, shall be considered 2 violation of probation.

6.  Cooperate with Board Staff

Each Respondent shall cooperate with-the Board's inspection-program and-with the.Board's: | .. ... ;7

| monitoring and investigation of Respondents’ compliance with the terms and conditions of their

probation(s). Failure to cooperate shall be considered a violation of probation.
7. Reimbursement of Board Costs
Reimbursement of costs per Business and Professions Code section 125.3 is waived.
8.  Probation Monitoring Costs
Each Respondent shall pay any costs associated with pro‘batio-n monitoring as determined

by the Board each and every year of probation. Such costs shall be payable to the Board on a

-schedule as directed by the Board or its designee. Failure to pay such costs by the deadline(s) as

directed shall be considered a violation of probation,

' Appearances by Respondent Nicholls Hill shall be made by an owner or officer,

6
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9,  Status of License

Each Respondeht shall, at all times while on probation, maintain an active, current license
with the board, including aily period during which suspension or probation is tolled. Failure to
maintain an active, current license shall be considered a violation of probation. |

If either Respondent’s license expires or is cancelled by operation of law or otherwise at
any time during the period of probation, including any extensions thereof due to tolling or
otherwise, upon renewal or reapplication that Respondent’s license sﬁall be subject to all terms
and conditions of this probation not previcusly satisfied.

10. License Surrender While en Probation/Suspension

Following the effective date of this decision, should either Respondent cease practice due to |

retirement or health, of be otherwise unable to satisfy the terms and conditions of probat_ion, that
Respondent may tender its or his license to the Board for surrender. The Board or its designee
shall have the discretion whether to grant the request for sﬁrrender or take any other appropriate
and reasonable action. Upon formal acceptance of .the surrendey 6f the license, Respondent will
no longer be subject to the terms and conditions of probation. This surrender constitutes a record

of discipline and shall become a part of the Respondent’s license history with the board.

. ... .. Upon ecceptance of the surrender, Respondent shall relinquish its or bis pocketand wall . | .

license(s) to the Board within ten (10 days of notification by the Board the surrender is accepted.
Respondent may not reappiy for any license from the Board for three (3) vears from the effective
date of the surrender. Respondent shall meet all requirements applicablre to the Ticense sought as
of the date application for that license is submitted to the Board, including any outstanding.costs.

17. Violaﬁoﬁ of Prbbation

1f either Respongdent has not complied with any term or condition of probation, the Board
shall havé continuing jurisdiction over that Respondent, and probation shall automatically be
extended, until all terms and conditions have been satisfied or the Board has taken other action as
deemed appropriate to treat the fajlure to comply as ‘a violation of probation, to terminate
probation, and to impose the penalty that was stayed. |

i
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If either Respendent violates probation in any respect, the Board, after giving Respondent
notice and an opportunity to be heard, may revoke probation as to that Respondent and carry out

the disciplinary order that was stayed. If a petition o revolke probation or an accusation is filed

‘during probation, the Board shall have continuing jurisdiction and the period of probation shall be

automatically eitended mntil the petition to revoke probation or accusation is heard and decided.

12.  Completion of Probation

Upen written.notice by; the Board or it designee indicating successful cdfnpletion of
probation, the successfully-completing Respondent’s Ii_ccnse will be fully restored.

TERMS APPLICABLE TO RESPONDENT NICHOLLS HILL

13, Notice to Employees 7

Respandent Nicholls Hill shall, on or before the effective date of this decision, ensure that
';111 employees are made éware of the terms and conditions of probation, either by posting a notice
of the terms and conditions, cilloulating such notice, or both, If the notice is posted, it shall be
lﬁosted in a prominent place and shall remain posted throughout the probation period. Respondent
shall ensure that any émployeés hired or used after the effective date of this decision are made

aware-of the terms and conditions of probation by posting a notice, circulating a notice, or both.

Respomdeﬁt shall: submit written notification to the Board, within fifteen (15) days-ofthe effective| .. .. ..

date of this decision, that this term has beex satisfied, Failure to timely post or provide nofice, or

to tirely submit notification to the Board, shall be considered a violation of probation. -

"Employees" as used in-this provision includes all full-time, part-time, volunteer, terporary
and relief employees or independent contractors employed or hired at any time during probation.

14, Owners and Officers: Knowledge of the Law
Respondent Nicholls Hill shall provide, within thirty (30) days after the effective date of

this decision, signed and dated statements from its owners, including any owner or holder of ten

percent {10%) or more of the interest in Respondent or Respondent's stock, and any officer, .

stating under penalty of perjury that said individuals have read and are familiar with state and
federal laws and regulations governing the practice of pharmacy. The failure to timely provide

said statements under penalty of perjury shall be considered a violation of probation.

8
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15. Posted Notice of Probation

Respondent Nicholls Hill shall prominently post a probation notice provided b'y the Board
in a place conspicuous and readable 1o the public. The probation notice sﬁal] remain posted
during the entire period of probation.

Respondents shall not, directly or indirectly, engage in any conduct or make any statement
which is intended to mislead or is likely to have the effect of misleading any patient, 6ustomer,
member of the public, or other peison(s) as to the nature of and reason for the probation of the
licensed entity. Failure to timely post such notice shall be considered a violation of probation.

TERMS APPLICABLE TO RESPONDENT YUH

16. Continuing Education-

Respondent Yuh shall provide eyidence of efforts to maintain skill and knowledge as a
pharmacist as ‘dire:cted by the Board or its designee.

17. Notise fo Employers

During the period of probation, Respondent Yuh shall notify all present and prospective

employers of the decision in case number 3737 and the terms, conditicns and restrictions imposed

on Respondent Yuh by the decision, as follows:

. -Wi“chin--thirty (30)-days of-the effective-date -of this decision, an!d—-within ﬁﬁeen-(l-S}days of .
Respondent Y.uh m1dertaidng any new employment, Respondent Yuh shall cause his direct
superviscr, pharmacist-in-charge (including each new phermacist-in-charge employed during
Respoﬁdent’s tenure of amployment) and owner to report to the Board in writing acknowlédging
that the listed individual(s) has/have read the decision in case number 3737, and terms and
conditions imposed thereby. It shall be Respondent Yuh’s responsibility to ensure that his
employer(s) and/or supervisor(s) subrmit timely acknowledgment(s) to the Board,

1If Respondent Yuh works for or is emploﬂ/ed by or through a pharmacy employment
service, Respondent Yuh must notify his direct supervisor, pharlﬁacistdn-cha:ége, and owner at
evéry entity licensed by the Board of the terms and conditions of the decision in case mumber
3737 in advance of Respondent %.('uh commencing work at each Jcensed entity. A record of this

notification must be provided to the Board upon request.

G
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submit timely acknowledgments to the Board shall be considered a viclation of probation.

Turthermore, within thirty (30) days of the effective date of this decision, and within fifteen
(15) days of Respondent Yuh undertaking any new employment by or through a pharmacy
employmént service, Respondent Yuh shall cause his direct supervisor with the pharmacy
empioyment service to repoﬁ to the Board in writing acknowledging he/she has read the decision
in case number 3737 and the terms and conditions imposed thereby. It shall be Respondent Yuh’s
responsibility to ensure his employer(s) and/or supervisor(s) submit timely acknowledgment(s).

Filure to timely notify present or prospective employer(s) or to cause /those employer(s) to.

"Employment" within the meaning of this provision shall include any full-time,
part-time, temporary, relief or pharmacy management service as a pharmacist or any
position for which & pharmacist license is a requirement or criterion for employment,
whether the respondent is an employee, independent contractor or volumnteer.

18. Notification of a Change in Employment, Name, Address(es)., or Phone(s) ,

Respondent Yuh shall notify the board in .Writing within ten (10) days of any change of
employment. Said notification shall include the reasons for leaving, the address of the new
employer, the name of the supervisor and oﬁmer, and the work schedule if known, Respondent

Yuh 3ha11 further notify the board in writing within ten (10) days of a change in name, residence

addressymeiling address, or phoneRGMBEE: e mv o o e e e e

Pa;'tlﬁre to timely ndtify the Board of any oﬂange in employer(s}), namé(s), address(es), or
phone number(s) shall be considered a violation of pi‘obation. :

19. Tolling of Probation

Except during periodé of suspension, Respondent Yuh shall, at all times while on probation,
be employed as a pharmacist in California for a minimum of forty (40) hours per calendar month,
Any month during which this minimum is not met shall toll the period‘of probation, i.e., the
period of probation shall be extended by one month for each momnth during which this miniﬁmm 18
not met. During any such period of tolling of probation, Respondent Yuh must nonetheless
comply with all terms and conditions of probation.

Should Respondent Yuh, regéxdless of residency, for any reason (including vacation) cease
practicing as a phatmacist for a minimum of forty {40) hours per calendar month in California,

10
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Respondent Yuh must notify the Board in writing within ten (10) days of the cessation of

practice, and must further notify the Board in writing within ten (10) days of the resumption of

practice. Any failure to provide such notification(s) shall be consideréd a violation of probation.
It is a violation of probation for Respondent Yuh’s probation to remain tolled pursuant to

the provisions of this condition for a total period, counting consecutive and non-consecutive

| months, exceeding thirty-six (36) months.

"Cessation of practice” means any calendar month during which Respondent is
not practicing as a pharmacist for at least forty (40) hours, as defined by Business and
Professions Code section 4000 et seq . "Resumption of praotlce means any calendar
month during which Respondent practices as a pharmacist for at least forty (40) hours
as a pharmacist as defined by Business and Professions Code section 4000 et seq.

20. Limitations on Supervision, Being Pharmacist-in-Charge, and Consuliancy

During the period of probation, Respondent Yuh shall not supervise any intern pharmacist,
be the designated representative-in-charge of -any entity licensed by the Board, nor serve as a |
consultant fo any entity licensed by the Board. Assumption of any such unauthorized supervision
responsibilities shall be considered a violation of probation. .

Respondent may be a pharmac:1st-1n~charge However, if Respondent Yuh is a pharmaclst-

in-charge during the period of probahon Respondent shall retain an independent consultan’c at his

oW EXPENSE WhO. shall be respensible for reviewing pharmacy operations.on. a quarterly basis. for.

compliance with state and federal laws and regulations governing the practice of pharmacy and

for compliance with the obligations of a pharmacist-in-charge. The consultant shall be a
pharmacist licensed by and not on probation with the Board and whose name shall be submitted
1o the Board or ité designee, for prior approval, within thirty (30) days of the effective date of this
decision. Respondent shall not be a pharmacist-in-charge at more than one pharmacy or at any
phearmacy of which he is notan cwner (10% or more), Failure to timély retain, seek approval of,
or ensure timely reporting by the consultant shall be considered a violation of probation.
/a

/i

1

i
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ACCEPTANCE

I have carefully read the above Stipulated Settlement and Disciplinary Order and have fully

discussed it with my attorney, Paul Delano Wolf. T understand the stipulation and the effect it has

on my Pharmacy License. 1enter into this settlement volﬁn’cariiy, knowingly, and intelligently, "

and agree to be bound by the Decision and Order of the Beard of Pharmacy,

DATED: 70

Byung Sik Yuh, Owner, NICHOLS HILL
PRESCRIPTION PHARMACY
Respondent

1 have carefully read the above Stipulated Settlement and Disciplinary Order and have fully
discussed it with my attorney, Paul Delano Wolf. I understand the stipulation and the effect it has
on my Pharmacist License, Ienter into this settlement voluntarily, knowingly, and intelligently,

and agree to be bound by the Decision and Order of the Board of Pharmacy.

DATED: /9 /(0
N " ] BYUNGSIK YUH V “*‘

BTt b ek faan - - R R Resp.ondent- L

T e N T

1 have read and fully discussed with Respondent Nichols Hill Prescription Pharmacy and
Respondent Byung 8ik Yuh the terms and conditions and other matters contained in the above

Stipulated Seftlement and Disciplinary Order. 1 approve its form and content.

DATED: 87[{! D

PAUL DELANOTW@L _
Law Officas of Paul Dejano Wolf
Attorneys for Respondents

12

STIPULATED SETTLEMENT (Case No, 3737)




10
11
12
13
14
15
16

18
19

20

21

22

23

24

25
26
27
28

5
P
1)

R
o
f

ENDORSEMENT .
The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Board of Pharmacy of the Department of Consumer Affairs.

Dated: | O/ é{/ 2010 Respectfully Submitted,

EDMUND G, BROWN JR.

Attorney General of California
FRANK H. PACOE :
Supervising Deputy Atiorney General

OSHUA A. Room
Deputy Attorney General
Atiorneys for Complainant

SF20102008535
20257420.doc
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EomunD G, BROWN JR.

Attorney Generzal of California

FrRANK H. PACOR

Supervising Deputy Attorney General

JosHuA AL RooM

Deputy Attorney General

State Bar No. 214663
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-1299
Facsimile: (415) 703-5480

Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

.Pharmacy License No. I’I-IY 46970

In thé Matter of the Accusation Against: Case No. 3737

NICHOLS HILL ‘

PRESCRIPTION PHARMACY _
2844 Summit S{reet . _ ACCUSATION
Qakland, California 94609

and

BYUNG SIXK YUH _

1140 Vancouver Avenue
Burlingame, CA 94010
Pharmacist License No. RPH 36896

Respondents.

- Complainant alleges:
PARTIES

1. Virginia Herold (Complainant) brings this Accusation solely in her official capacity
as the E};(ecutive Officer of the Board of Pharmacy (Board), Department of Consumer Affairs.

2. Onorabout February 22, 2003, the Board issued Pharmacy License No, PHY 46570
io Byung‘Sik Yuh dba Nichols Hill Prescription Pharmacy (Respondent Nichols Hill). The
Pharmacy License was in full force and effect at all times relevant-io the charges bronght herein
and will expire on February 1, 2011,unless renewed.

1
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3. On or about February 22, 1982, the Board issued Pharmacist License No. RPH 36896
to Byung Sik Yuh (Respondeht Yuh). The Pharmacist License was in full force and effect at all
times relevant 1o the charges brought herein and will expire on October 31, 2011, unless renewed.
Between on or about February 22, 2005 and on or about January 5, 2010, Respondent Yuh served
and/or was reflected.in Board records as the Pharmacist in Charge for Respondent Nichols Hill,

JURISDICTION |

4, This Accusation is brought before the Board of Pharmacy (Board), Department of
Consumer Affairs, under the authority of the fcllowing laws. All section references are to the
Business and Professions Code (Code) unless otherwise indicated,

5. Section 4011 of the Code provides that the Board shall administer and enforce both
the Pharmacy Law [Bus. & Prof. Code, § 4000 et seq.] and the Uniform Contrc;lled Substances
Act [Health & Safety Code, § 11000 et seq.].

6.  Section4300(a) of the Code provides that every license issued by the Board may be |

suspended or revoked.

7. Section 11.8(5) of the Code provides, in pertinent part, that the suspension, Bxpiraﬁoﬁ,
surrendet, or cancellation of a license shall not deprive the Board of jurisdiction 1o proceed with a
disciplinary action duting the period within which the license may be renewed, restored, reissued
or reinstated. Section 4402(.51) of the Code provides that any pharmacist license that is nof
renewed within three vears following its expiration may not be renewed, restored, or reinstated
and shall be canceled by operation c;f law at the end of the three-year peribd. Section 4402{e) of
the Code provides that any other license issued by the Board may be canceled by the Board if not
renewed within 60 days after its expiration, and any license canceled in this fashion may not be
reissued but will instead require a new application to seek reissuance.

STATUTORY AND REGULATORY PROVISIONS

8. Section 4301 of the Code provides, in pertinent part, that the Board shall take action
against any holder of a license who is guilty of “unprofessional conduct,” defined to include, buf
not be limited to, any of the following:

i
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(j) The violation of any ofthe statutes of this state, of any other state, or of the United
States regulating controlled substances and dangerous drugs. |

{0) Violating or attempting to violate, directly or indirectly, cr assisting in or abetting the
violation of or conspiring to violate any provision or ierm of this chapter or of the applicable
federal and state laws and regulations governing pharmacy, including regulations established by
the board or by any ofhér state or federal regulatory agency.

9.  Section 4067 of the Code provides, it pertinent part, that no person or entity shall
dispense or furnish, or cause to be dispensed or furnished, dangeroué ‘drugs or dangerous devices,
as defined in Seqtion 4022 of the Code, on the Internet for delivery to any person in this state
without a prescription issued pursuant to a good faith prior examination of & human or animal for |
whoimn the prescripﬁon is meant if the person or entity either knew or reasonably should have
known that the prescription was not issued pursuant to a good faith prior examination of a human
or animal, or if the person or entity did not act in accordance with Section 1761 of Title 16 of the
California Code of Regulations. A “good faith prior examination” includes the requirements for a|.
physician and surgeon in Section 2242 of the Code and the requirements for a veterinarian in
Section 2032.1 of Title 16 of thé California Cods of Regulations.

10.  Section 4076, subdivision (8)(3) of the Code requires, in pertinent part, that a
pharmacist shall not dispense a prescription except in a container that meets the requirements of
state and federal law and is correctly labeled with the name of the patient or petients.

11.  Section 4113, subdivision (b) of the Code states:

“The pharmacist-in-charge shall be responsible for a pharmacy's compliance with all state
and federal laws and regulations pertaining to the practice of pharmacy.”

12, Health and Safety Code section 11165 provides, in pertinent part, for establishment
and meaintenance of a Controlled Substance Utilization Review and Evaluation System (CURES)
for the electronic monitoring of prescribing and dispeﬁsing of Schedule II, 111, and IV controlled
substances, and requires,’ in pertinent pazt, that for each prescription for a Schedule 11, I, or IV
controlled substance, the dispensing pharmacy or clinic transmit & report with certain information
on the iaa’tient, prescriber, controlled substance, and prescription, to the Department of Justice,

. | 3
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13. Califofnia Code of Regulations, title 16, section 1716, states in pertinent part:

“Pharmacists shall not deviate from the requirements of a prescription except upon the prior
consent of the prescriber or to select the drug product in accordance ‘with Section 4073, ,..”

14, Celifornia Code of Regulations, title 16, section 1761, states:

“(a) No pharmacist shall comi:»ound or dispense any prescription which contains any
significant error, omission, irreguiaﬁty, uncertainty, ambiguity or altcration: Upen receipt of any
such prescription, the pharmacist shall contact'the prescriber to obtain the information needed to
validate the prescription.

(b) Even after conferring with the pmscriber, a pharmacist shall not compound or dispense
a controlled substance prescription where the ph'@rmécist knows or has objective reason to know
that said prescription was Inot issued for a legitimate medical purpose.”

15.  Section 125.3 of the dee provides, in pertinent part, that the Board may request the _
administrative law judge to direct a licentiats found to have committed a violation of the licensing
act 10 pay 2 sum not to exceed its reasonable costs of investigation and enforcement.

CONTROLLED SUBSTANCES / DANGEROUS DRUGS

16.  Section-4021 of the Code provides that a “controlled substance” means any substance
listed in Schedules I through V contained in Heét}th gnd Safety Code sec_:ltion 11053 et seq. ’

17.  Section 4022 of the Code states, in pertinent part: |

“Dangerous drug’ or ‘dangerous device’ means any drug or device unsafe for self use,
exoept veterinary drugs that are labeled as such, and iﬁcludes the following:

“(a) Any drug that bears the legend. ‘lCaution: federal law prohibits dispensing without
prescription,” ‘Rx only,” or words of similar impozt. . . |

“(c) Any other drug or device that' by federal or state law can be lawfully dispensed only on
prescription or furnished pursuént to Section 4006.”

18.  Tylenol #3, Tylenol #4, and APAP with Codeine are commonly used designations
for compounds of varying dosages of acetaminophen (APA?) end codeine, 2 Schédule I
controlied substance as designated by Health and safety Code section 11056(e)(2) and dangerous

drug as designated by Business and Professions Code section 4022, These are narcotic drugs,

4
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19.  Noree, Vicodin, Vicodin ES, Lortab, and Loreet are amorig the brand names for
compounds of varying dosages of acetaminophen (APAP) and hydrocodone, a Schedule 111
controlled substance as designated by Health and Safety Code section 11056(e)(4) and dangerous
drug as designated by Business and Professions Code section 4022. The varying compounds are
also Xnown generically as Hydrocodone with APAP. These are narcotic drugs.

20. Xaﬁax is a brand neme for alprazolam, a Schedule IV contro]ied substance as
designated by Health and Safety Code section 11057(d)(1) and dangerous drug as designated by
Business and Professions Code section 4022, It is a depressant drug. |

21, Valium is a brand name for diaze;pam, a Schedule IV controlled sﬁbstance as
designated by Health'and Safety Code section 11057(d)(9) and dangerous drug as designated by
Business and Professions Code section 4022. Itisa depressant drug,. |

22.  Ativan is a brand name for Jorazepam, a Schedule TV controlled substance as
designated by Health and Safety Code section 11057(d)(16) .and dangerdus’ drug as designated by
Business and Professions Code section 4022, It is a:depressant drug.

23.  Ambien is 2 brand name for zolpidem tartrate, a Schedule TV controlled substance

as designated by Health and Safety Code section 11057(d)(32) and dangerous drug as designated

by Business and Professions Code section 4022, It is a depressant drug.

'24. " Soma is a brand name for carisoprodol, a dangerous drug as designated by Business
and Professicns Code section 4022. Tt is a muscle relaxant drﬁg.
Hf
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CAUSES FOR DISCIPLINE, AS TO BOTH RESPONDENTS
FIRST CAUSE FOR DISCIPLINE

{Improper Dispensing Pursuant fo Internet Prescriptions)

25. Respondents are each and severally subject to discipline under section(s) 4301(]), (o},
4113(b), and/or 4067 of the Code, in that between on or about December 19, 2006 and May 30,
2007, Respondents dispensed, furnished, caused to be dispensed or furnished, attémpted to
dispense or furnish, assisted or abetted the dispensing or furnishing of, and/or conspired to
dispense or furnish, controlled substances and dangerous drugs to California residents pursuant io
prescriptions issued via the Internet for which Respondents knew or shouid have known there was
no good faith prior examination of & human or animal, and/or for which Responﬁa_nts did not act
in accordance with California Code of Regulations, title 16, section 1761, including;

a.  Four hundred and sixty-eight (468) prescriptions for controlled substances, including
AP AP with Codeine drugs (brand or generic), Hydrocodone with APAP drugs (brand or
genefic), Xanax/alprazolam, ”'V:ali"umi diazepam, aﬁd Ativan/lorazepam;

b.  Fourteen (14) prescriptions for dangerous drugs, including Soma/carisoprodol.

SECOND CAUSE FOR DISCIPLINE

(Mislabeling of Container/Deviation from Prescription)

26. Respondents are each and severally subject to .discipline under section(s) 4301(), (o),

~41713(b) and/or 4076(a)(3) of the Code, and/or California Code of Regulations, title 16, section

1716,, in that on or about March &, 2007, Respondents mislabeled a.container and/or deviated

from & written prescription, and/or attempted, assisied or abetied, and/or conspired to do so, by

dispensing a prescription written for Ana T. in-a container labeled for Am T.

THIRD CAUSE FOR DISCIPLINE

(Dispensing of Erroneous or Uhcertain Prescription(s))
27. Respondents are each and severally subject to discipline under section(s) 4301(), (o),

and/or 4113(b) of the Code, and/or California Code of Regulations, title 16, section 1761, in that

6
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on or about February 2, 2007, April 4, 2007, or April 19, 2007, Respondents dispensed, attempted
to dispense, assisted or abetted the dispensing of, and/or conspired to dispense, presciiption(s)

containing one or more significant errors, omissions, irregularities, uncertainties, ambignities or

" alterations, without contacting the prescriber to validate the prescription, andfor having objective

reason(s) to know that the prescription(s) was/were not issued for a legitimate medical purpose,

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,

and that following the hearing, the Board of Pharmacy issue a decision:

1. Revoking or suspending Pharmacy License Number PHY 46970, issued to Byung Sik.

“Yuh dba Nichols Hill Prescription Pharmacy (Respondent Nichols Hill);

2. Revoking or suspending Pharmacist License Number RPH 36896, issued to Byung
Sik Yuh (Respondent Yuh);

3. Ordering Respondent Nichols Hill and R65pondent Yuh, jointly and severally, to pay

to the Board of Pharmacy the reasonable costs of the investigation and enforcement of this case,

- pursuant to Business and Professions Code section 125.3;

4, Taking such other and further action as is deemed necessary and proper.

DATED: 8!/?/(0 B )L’Lﬂ/?ﬂ.c_a

GINI ROLD
Executiv O icer
Board of Pharmacy
Department of Consumer Affairs
State of California
Complainany

SF2010200855
20327056.docx
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BYUNG B8IK YUH
NICHOLS HILL PHARMACY
2844 Summit Street
Oakland, CA 84609

Cctober 5, 2010

Re: Pharmacv License Nos. RPH 26896 and PHY 46970

To My Colleagues Licensed by the
California Board of Pharmacy:

I am ashamed to have to write this letter and admit my
stupidity, actually my extreme short sightedness caused by greed
induced by promisgses of gquick easy money. And so little money.
My shame is increasged not only by the relatively small amount of
money I wasg promiged and paid but also because I have been a
pharmacist licensed in and by this state for almost thirty (30)
yvears and throughout those many years I had an unblemished
professional record and prided myself in the belief that I had
never violated any laws or regulations related to my profession
or the distribution of controlled sgubstances.

Then in late 2006 I was contacted over the telephone by

a representative of az cowmpany proposing that I £ill .prescriptions.

that would be sent to my pharmacy over the internet and very
unfortunately I agreed to do so. I was promised, over the
telephone, by a faceless, smooth talker: a net profit of $5.00
for each prescription I filled (they also promiged to pay all
shipping charges). When I was first contacted by that
persistent, persuasive and reassuring representative of “an
internet prescription company,” he helped lead me to the

conclusicn that this would be an easy way to make a little extra

money with a minimum of effort. That promise of easy, extra
money partially blinded me to aspects of the arrangement that
were 1llegal as well ag professional misconduct.

I knew immediately that I would have to confirm that
each of the prescribing parties was a physician licensed in the
state in which the prescription was written and, if I could not
confirm the docteor was licensed and had a valid DEA number, I
could neot and would neot fill a prescription from that doctor. I
soon realized that the prescriptions were from doctors all over
the country; but in each case T was able to verify that the
prescribing doctor was licensed with valid state and DEA numbers.
Under thogse circumgtances, based upon the fact that all of the
prescribers were physicians, T thought at the time that it was
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alright to £ill the prescriptions and all that was reqguired of me
was spending the time to fill the prescription and ship it. I
also realized the drugs I wag shipping were primarily controlled
substanceg but I was receiving all of the appropriate
prescription forms in order to comply with the law. I was also
gquickly and reliably paid $5.00 plus costs for each prescription
dispensed.

Cbhviously, I did not give the proposal enough thought
before I agreed and once I started receiving and £illing '
prescriptions, I should have paid more attention to and thought
more about all the information on the prescriptiong. I was
repeatedly receiving prescriptions from the same half dozen or do
dectors who were prescribing mostly very strong {and controlled)
painkillers to patients in areas, even states far away from the
doctorg’ s office and address. In hindsight, I should have
noticed that gecgraphical distance, gquestioned whether those
doctors were really even seeing or communicating with these
“patients” much less properly examining them before dispeneing
any drugs much less those types of drugs. I never directly
confirmed that there were good faith prior examinations of the

patients by the prescribing doctors before. T dispensed the drugs..

Honestly, I did not notice the disparity or think of

- the possibility that. there was not. a profegsional examination and . - ...... .

relationship between the prescribing doctor and recipient; but,
again in hindsight, the nature of most of the drugs (painkillers)
ghould algo have alerted me to the potential impropriety. I was
so busy, especially with all these additional prescriptions to
£ill (another warning signal T migsed then but now see in
hindsight) that I just kept working as fast as I could, never
imagining that I wasg breaking not one but many very serious
federal and state laws. Now I know, I could have been charged
with criminal felonles in both sgstate and federal courts!

Thankfully a representative of one of the companies I
buy my drugs from who had known me a long time and correctly did
not believe I would knowingly distribute any prescription much
less controlied substances illegally or improperly, warned me
gbout dealing with such internet companies. I filled
prescriptions over the internet for about four months. As soon -
as I was warned that what we had been doing might be illegal, T
immediately stopped that practice, but by then we had already
filled over 5,000 prescriptions all around the country, almost
500 in California and 20 percent of those prescriptions were for
painkillers. As soon as I agreed to £ill internet prescriptions
for one of those companies, more contacted me with the same
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proposal and in those four wmonths we diegpensed prescriptions for
five (5) of those internet companies. (Another warning I now see
too late). : :

I wag eventually contacted by both the federal Drug
Enforcement Administration (DEA) and the State Board of Pharmacy.
Both ingtituted investigations and those investigations have
resulted in me incurring significant fines both to the State
Board and to the DEA and my license and that of my store being
placed on probation with a number of conditions attached to the
probation. Those penalties are many timeg the money I wmade
filling those intermet prescriptions. My family has been hurt by
my conduct both financially and emoticmally and I would do
anything to be able to go back and undc the decisions I made
without adequate thought and congideration.

Believe it or not, my fines could have been much, much
higher. Both the State of California and the Federal Govarnment
could have fined both me and my pharmacy $25,000 for every
prescription dispensed by us in this fashion. In faect, the Board
of Pharmagy sent both me and my pharmacy (gince we have different
licensges) formal written penalty demands .for $11,700,000 each!
Imagine my f£eaxr and that of my wife and others when we saw those
documents |

- The practice of £illing pregeriptions over the. internet.. ...

for patlents previocuzly unknown to my practice ig dangerous to
the patients and to the professicn. I have come to learn that in
many cases the patients contacted physicians only through a
website and that they never had any perscnal contact with the
physician. A few form questions were answered on the website by
the patient which resulted in the gemneration of the prescription
by the physicien which was relayed to me over the Internet and
fiiled by me and mailed te the patients in various states. I
also never had any personal contact with the patlient or the
physician., Obviously the physiciansg should not be ilsgsuing
prescripticons to persons unknown to them and I should not have
been filling those prescriptions. :

In hindsight I now can see the purpose of the law.
Many potential drug abusers who are unable to obtain controlled
substances through a legitimate physician relationship turn to
the internet to continue the abusive practices. Filling of
prescriptions in these circumstances makes the pharmacist at
least an enabler if not more culpable than that. By filling
internet prescriptions we are exposing pecple to unknown risks
from drugs about which they have never realistically consulted a
physician., Drug interactions are possible resulting in untold
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potential complications, including death. Further, wy attorneys
advige me that if injury occurs to a person to whom I supplied
drugs over the internet that I could well be liable for their
damages, and that is a liakility I am not certain my insurance
would cover,

We are in the electronic age and more and more matters
are belng handled by e-mail and by internet communications.
These forms of communication are fraught with danger for ahuse
and as pharmacists we all will have to be on guard to prevent
misuse. The old adage to be careful if it seems too good to be
true, 1s correct. Somebody, not me, was making a significant
amount of money with this process and I was only an incidental
part of it; however, without a pharmacist, the scheme cannot
work. We must all be careful to screen prescriptions and the
prescribers and err on the side of cavtion, not greed. The
public relies more and more on us and we must step up and protect
them as much as we can.

Sincerely,

/

- Byung Sik Yuh
Nichols Hiil Pharmacy






