KAMALA D. HARRIS
Attorney General of California
FRANK H. PACOE
Supervising Deputy Attorney General
JosHUA A. ROOM
Supervising Deputy Attorney General
State Bar No. 214663
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-1299
Facsimile: (415) 703-5480
Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation and Petition to | Case No. 5130

Revoke Probation Against:

ACCUSATION AND PETITION TO
GARY PAUL SABISTINA REVOKE PROBATION
aka GARY SABASTINA
P.O. Box 551
Tahoe City, CA 96145

Pharmacist License No. RPH 36143

Respondent.

Complainant alleges:

PARTIES

1. Virginia Herold (Complainant) brings this Accusation and Petition to Revoke
Probation soleiy in her official capacity as the Executive Officer of the Board of Pharmacy,
Department of Consumer Affairs.

2. Onorabout December 29, 1980, the Board issued Pharmacist License No. RPH
36143 to Gary Paul Sabistina aka Gary Sabastina (Respondent). The License was in effect at all
times relevant to the charges herein and will expire on February 28, 2015, unless renewed.

3.  Inadisciplinary action titled "In the Matter of the Accusation Against Tahoe City
Plaza Pharmacy, Inc. dba Tahoe City Pharmacy and Gary Sabastina,” Case No. 3767, the Board
of Pharmacy issued a Decision and Order, effective June 22, 2011, in which Respondent's
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| attached as exhibit A and is incorporated by reference.

Pharmacist License was revoked, with revocation stayed in favor of probation for a period of five

(5) years with certain terms and conditions of probation. A copy of that Decision and Order is

JURISDICTION

4. This Accusation and Petition to Revoke Probation is brought before the Board of
Pharmacy (Board), Department of Consumer Affairs, under the authority of the following laws.
All section references are to the Business and Professions Code (Code) unless indicated.

5. Section 4011 of the Code provides that the Board shall administer and enforce both
the Pharmacy Law [Bus. & Prof. Code, § 4000 et seq.] and the Uniform Controlled Substances
Act [Health & Safety Code, § 11000 et seq.].

6.  Section 4300(a) of the Code provides that every license issued by the Board may be
suspended or revoked, ‘

7. Section 4300.1 of the Code provides that the expiration, cancellation, forfeiture, or
suspension of a Board-issued license, the placement of a license on a retired status, or the
voluntary surrender of a license by a licensee, shall ot deprive the Board of jurisdiction to
commence or proceed with any investigation of, or action or disciplinary proceeding against, the

licensee or to render a decision suspending or revoking the license.

STATUTORY AND REGULATORY PROVISIONS

8.  Section 4301 of the Code provides, in pertinent part, that the Boatd shall take action
against any holder of a license who is guilty of “unprofessional conduct,” defined to include, but
not be limited to, any of the following:

([) The conviction of a crime substantially related to the qualifications, functions, and duties
of a licensee under this chapter.

9. Section 490 of the Code provides, in pertinent part, that the Board may suspend or
revoke a license when it finds that the licensee has been convicted of a crime substantially related

to the qualifications, functions or duties of the license.
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substantially related crime(s), in that on or about August 6, 2013, in the criminal case People v.

- Gary P. Sabistina, Case No. 72-008415 in Placer County Supetior Court, Respondent was

10. California Code of Regulations, title 16, section 1770, states:

“For the purpose of denial, suspension, or revocation of a personal or facility license
pursuant to Division 1.5 (commencing with Section 475) of the Business and Professions Code, a
crime or act shall be considered substantially related to the qualifications, functions or duties of a
licensee or registrant if to a substantial degree it evidences present or potential unfitness of a
licensee or registrant to perform the functions authorized by her license or registration in a

manner consistent with the public health, safety, or welfare.”

COST RECOVERY
11, Section 125.3 of the Code provides, in pertinent part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a viclation of the licensing

act to pay a sum not to exceed its reasonable costs of investigation and enforcement.

FIRST CAUSE FOR DISCIPLINE

(Conviction of Substantially Related Crime(s))
12, Respondent is subject to discipline under section 4301(1) and/or section 490 of the

Code, by reference to California Code of Regulations, title 16, section 1770, for the conviction of

convictéd of violating Penal Code section 243, subdivision (e)(1) (Battery), a misdemeanor. The
conviction was entered as follows:

| a.  Onorabout July 29, 2013, Placer County Sheriff’s Department officer(s) were
dispatched to a reéidence in Tahoe Vista, CA shared by Respondent and his wife, in response to a
report of domestic violence made by Respondent’s wife. Respondent’s wife said that Respondent
came home drunk and angry, broke several items in or around the house, pinned her down on the
bed and slapped her several times. The officer(s) observed damage inside the house. Based on his

wife’s statements and the evidence they observed, Respondent was arrested. Respondent was

also made the subject of an Emergency Protective Order in favor of his wife.

3

ACCUSATION AND PETITION TO REVOKE PROBATION (Case No, 5130)




| dba Tahoe City Pharmacy and Gary Sabastina,” Case No. 3767.

b.  Onor about July 30, 2013, in Case No, 72-008415, Respondent was charged by
Misdemeanor Complaint with violating (1) Penal Code section 243, subdivision (e)(1) (Battery),
a misdemeanor, and (2) Penal Code section 594, subdivision (b}(2)(A) (Vandalism < $400).

¢.  Onor about August 6, 2013, Respondent pleaded nolo cqntendere to Count 1,
and was convicted. The second count was dismissed, pursuant to a Harvey waiver. Imposition of
sentence was suspended and Respondent was placed on conditional probation for three (3) years,
on terms and conditions including enrollment in a 52-week Domestic Violence program, required

compliance with the Protective Order(s), and payment of fines and fees.

SECOND CAUSE FOR DISCIPLINE
(Unprofessional Conduct)
13.  Respondent is subject to discipline under section 4301 of fhé Code in that, as

described in paragraph 12, Respondent engaged in unprofessional conduct.

JURISDICTION FOR PETITION TO REVOKE PROBATION

14.  This Petition to Revoke Probation is brought before the Board of Pharmacy (Board),
Department of Consumer Affairs under Probation Term and Condition Number 14 of the

Decision and Order in “In the Matter of the Accusation Against Tahoe City Plaza Pharmacy, Inc.

FACTUAL BACKGROUND

15. Pursuant to the Decisioﬁ and Order of the Board effective June 22, 2011 in Case No.
3767, Respond;:nt’s Pharmacist License No RPH 36143 was revoked, with revocation stayed in
favor of probation for a period of five (Sj years with certain terms and conditions of probation,
including that Respondent practice only under the supervision of a licensed pharmacist,

16. By a subsequent Decision and Order of the Board issued December 17, 2012 pursuant
to Respondent’s Petition for Modification of Penalty filed July 24, 2012, the Board granted the .

Petition and eliminated the Supervised Practice term included in the original Decision and Order.
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FIRST CAUSE TO REVOKE PROBATION

(Failure to Obey All Laws and/or Report Conviction)

17. At all times after the effective date (June 22, 2011) of the Decision and Order
imposing probation on Respondent’s License, Term and Condition 1 of that Order required that
Respondent, inter alia, obey all state and federal laws and regulations, and that Respondent report
to the Board within seventy-two (72) hours any plea of guilty or nolo contendere in any state or
federal criminal proceeding, or any criminal conviction, and stated that failure to timely report
such occurrence would be considered a violation of probation.

[8. Asdescribed in paragraph 12, Respondent was convicted pursuant to his plea of nolo
contendere on or about August 6, 2013, Respondent failed to timely report that conviction to the
Board. Reépondent’s failure to obey all laws, and/or his failure to timely report his criminal

conviction to the Board, subjects Respondent’s License to revocation.

SECOND CAUSE TO REVOKE PROBATION

(Failure to Timely Submit Quarterly Report(s))

19. At all times after the effective date (June 22, 2011) of the Decision and Order
imposing probation on Respondent’s License, Term and Condition 2 of that Order required that
Respondent report to the Board quarterly, on a schedule as directed by the Board or its desiénee,
either in person or in writing, as directed, Respondent was directed to report quatterly, in writing,
with the first report due on or before October 10, 2011. Respondent failed to submit quarterly
reports as requireci on April 10, 2012 and July 10, 2013. This failure to timely submit quarterly

report(s) subjects Respondent’s License to revocation.

TIHIRD CAUSE TO REVOKE PROBATION

(IFailure to Timely Pay Cost Recovery)
20. Atall times after the effective date (June 22, 2011} of the Decision and Order
imposing probation on Respondent’s License, Term and Condition 8 of that Order required that

Respondent pay the Board $4,896.00 in cost recovery, on a payment plan approved by the Board.
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21, Onor abOULt August 4, 2011, Respondent was instructed to make eighteen (18)
quarterly payrhents of $257.00. Based on his failure to find employment, Respondent was
granted an initial abeyance of his obligation to make payments of six (6) months. Despite the
lapse of that period, Respondent has made no payments toward his cost recovery obligation, His

failure to timely make cost recovery payments subjects Respondent’s License to revocation,

FOURTH CAUSE TO REVOKE PROBATION

(Failure to Timely Notify Board of Address Change)

22. Atall times after the effective date (June 22, 2011) of the Decision and Order
imposing probation on Respondent’s License, Term and Condition 12 of that Order required that
Respondent notify the Board in writing within ten (10) days of any change in name, residence
address, mailing address, or phone number.

23.  As described in paragraph 12, on or about July 29, 2013 Respondent was required to
leave his residence address. Respondent did not notify the Board of this change in address within
ten (10) days. Respondent first notified the Board of his change in address on or about Qctober

15,2013. This failure to timely notify the Board subjects Respondent’s License to revocation.

FIFTH CAUSE TO REVOKE PROBATION

(Failure to Cooperate with Board Staff)

24. At all times after the effective date (September 5, 2011) of the Decision and Order
imposing probation on Resplondent’s License, Term and Condition 4 of that Order required that
Respondent cooperate with the Board’s inspection program and with the Board’s monitoring and
investigation of Respondent’s compliance with terms and conditions of his probation.

25. Per paragraphs 17-23 above, Respondent failed to timely cooperate on one or more
occasions, His failure(s) to cooperate as required subject Respondent’s License to revocation.

i |

I

I
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QTHER MATTERS ~ EXTENSION OF PROBATION
26, Atall times after the effective date (September 5, 2011) of the Decision and Order

imposing probation on Respondent’s License, Term and Condition 14 of that Order required;

14. Violation of Probation.

If a Respondent has not complied with any term or condition of probation, the board
shall have continuing jurisdiction over Respondent, and probation shall automaticaily be
extended, until all terms and conditions have been satisfied or the board has taken other
action as deemed appropriate to treat the failure to comply as a violation of probation, to
terminate probation, and to impose the penalty that was stayed.

If Respondent violates probation in any respect, the board, after giving Respondent
notice and an opportunity to be heard, may revoke probation and carry out the disciplinary
order that was stayed. Notice and opportunity to be heard are not required for those
provisions stating that a violation thereof may lead to automatic termination of the stay
and/or revocation of the license. Ifa petition to revoke probation or an accusation is filed
against Respondent during probation, the board shall have continuing jurisdiction, and the
petiod of probation shall be automatically extended until the petition to revoke probation or
accusation is heard and decided.

27. Pursuant to the operation of Term and Condition 14 of the probation order applicable
to Respondent’s License, probation is automatically extended by the filing hereof, and/or by
Respondent’s failure to comply with the terms and conditions of probation, until such time as this
Accusation and Petition to Revoke Probation is heard and decided, or until the Board has taken

other action as deemed appropriate to treat the failure to comply as a violation of probation.

| PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters alleged in this
Accusation and Petition to Revoke Probation, and that following the hearing, the Board of
Pharmacy issue a decision: |

1. Revoking the probation that was granted by the Board of Pharmacy in Case No. 3767
and imposing the disciplinary order that was stayed, thereby revoking Pharmacist License No,
RPH 36143 issued to Gary Paul Sabistina aka Gary Sabastina (Respondent);

2. Revoking or suspending Pharmacist License No. RPH 36143, issued to Respondent;

3. Ordering Respondent to pay the Board the reasonable costs of the investigation and
enforcement of this case, pursuant to Business and Professions Code section 125.3; and
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4, Taking such other and further action as iy deemed necessary and prop T,
DATED: @/ 5//// f/ / j/c_M/bL MM(Q/
o LD

SF2014407481
11330646.doc

VIRGINIA

Executive Officer

Board of Pharmacy

Department of Consumer Affaits
State of California

Complainant
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Decision and Order

Board of Pharmacy Case No. 3767




- BEFORE THE
. BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS

In the Matter of the Accusaticn Against:

TAHOE CITY PLAZA PHARMACY, INC.,

DBA TAHOE CITY PHARMACY
559 N. Lake Blvd.

Tahoe City, CA 956145

Pharmacy Permit No. PHY 43344

STATE OF CALIFORNIA

Case No, 3767

and
GARY SABASTINA
P.0.Box 1312
Kings Beach 1312
Pharmacist License No. RPH 36143
- Respondent.
. DECISION AND ORDER

The attached Stipulated Settlement and Disciplinary Order, as to Respondent Gary

Sabastina, RPH 36143, only, is hcreby adopted by the Board of Pharmacy, Department of

Consumer Affairs, as its Decision in this matter,

This decision shall become effective on June 22, 2011,

Ttis so ORDERED on May 23, 2011.

BOARD OF PHARMACY .
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA. -

/Zl'(.' W

By

STANLEY C. WEISSER
Board President
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KAMALA D. HARRIS
Attorney General of California
ARTHUR DD, TAGGART
Supervising Deputy Attorney General
KAREN R. DENVIR
Deputy Attorney General
State Bar No. 157268
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 324-5333
Facsimile: (916) 327-8643
Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation-Against: Case No. 3767

TAHOE CITY PLAZA PHARMACY, INC., | STIPCLATED SETTLEMENT AND
DBA TAHOE CITY PHARMACY DISCIPLINARY ORDER AS TO GARY
559 N. Lake Blvd. SABASTINA ONLY

Tahoe City, CA 96145 ‘
Pharmacy Permit No. PEY 43340,

and
GARY SABASTINA -
P.0O. Box 1312

Kings Beach, CA 96143
Pharmacist No RYH 36143

Respondents.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-
entitled proceedings that the following matters ere true:
PARTIES
1,  Virginia Herold (Complaihant) is the Executive Officer of the Board of Pharmacy,
She broughf this action solely in her official capacity and is re}ﬁresented in this matter by Kamala
D. Harris, Attorney General of the State of California, by Karen R. Denwr, Deputy Attorney
Genera]
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2, Respondent Gery Sabastina (Respondent), is represented in this proceeding by
attorney David R, Houston, whose address is: 432 Court Street, Reno, NV 89501,
3. Onorabout December 29, 1980, the Board of Pharmacy issued Pharmacist License
No. RPH 36143 to Géry Sabastind (Respondent). The Pharmacist License was in full force and
effect at all times relevant to .the charges brought in Accusation Ne, 3767 and will expire on
February 28, 2013, unless renewed.
JURISDICTION

4. Accusation No. 3767 was filed before the Board of Pharmacy (Board), Department of
Consumer Affairs, and is culrrently pending against Reépondent. 'I‘he Accusation and all other
statutorily reqmred documents were properly served on Respondent on November 16, 2010.
Respondent timely filed his Notice of Defense contesting the Accusation. A copy of Accusatlon
No. 3767 is attached as exhibit A and incorporated herein by reference.

= ADVISEMENT AND WAIVERS

3. Respondent has careful'ly read, fully discussed with counsel, and understands the
charges and allegations in Accusation No. 3767. Respondent has also carefully read, fully
discnssed with counsel, and uﬁderstancis the effects of this Stipulated Settlement and Disciplinary
Order. | _

6. Respondent is fully aware of his !-ega! rights in this matter, 1nclluding the right to a
hearing on the charges and allegations in the Accusation; the right to be represented by counsel at
his own expense; the right to confront aﬁd cross-examine the witnesses againét him; the right to
present evidence and to testify on his own behalf; the right to the issuance of subpoenas to compel
the attendance of witnesses and the production of documents; ths right to reconsideration and
court review of an adverse decision; and all other rights accorded by the California
Administrative Procedure Act and other applicable laws. ‘

7. Respondent voluntarily, knowingly, and intelligently waives and gives up each and
every right set forth above. -

1
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CULPABILITY

8. Respondent admits the truth of each and every charge and allegation in Accusation
No. 3767

9. Réspondcnt agrees that his Pharmacist License is subject to discipline and he agrees
to be bound by the Board of Pharmacy (Board)‘s probationary terms as set forth in the
Disciplinary Order below.

CONTINGENCY

10." This stipulation shall be subject to approval by the Board of Pharmacy, Respondent
understands and agrees that counse! for Complainant and the.staff of the Board of Pharmacy may

communicate directly with the Board regarding this stipulation and settlement, without notice to

" or partteipation by Respondent or its counsel. By signing the stipulation, Respondent understands
! ’ .

and agrees that he may not withdraw his agresment or seek to rescind the stipulation prior to the

time the Board considers and acts upon it. Ifthe Board fails to adopt this stipulation as its

Decision and Order, the Stipulated Settlement and Disciplinary Order shall be of no force or

effect, except for this paragraph, it shall be inadmissible in any legal action between the partieé‘,

and the Board shall not be disqualified from further action by havipg considered this matier.

11, The -parties undersiand and agree that facsimile copies of this Stipulated Settlement
and Disciplinary Order, including facsimile signatures thereto, shall have the same force and
effect as the originals. . _ |

12, This Stipulated Setilement and Disciplinary Order is intended by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement.
It supersedes an'y and all pricr or contemporaneous agreements, understandings, discussions,

negotiations, and commitmerits (written or oral). This Stipylated Settlement and Disciplinary |

Order may not be altered, amended, modified, supplemented, or otherwise changed except by a

writing executed by an authorized representative of each of the parties.
13.  In consideration of the foregoing admissions and stipulations, the parties agree that
the Board may, without further notice or formal proceeding, issue and enter the following

Disciplinary Order:

STIPULATED SETTLEMENT (3767)
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DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Pharmacist License No. RPH 36143«ssued to Respondent
Gary Sabastina (Respondent) is revoked, I—Ilow‘ever, the revocation is stayed and Respondent is
placed on probation for five (5) years on the following terms and conditions.

1. Obey All Laws

Respondent‘ shall obey all state and federal laws and regulations,

Respondent shall report any of the following occurrences to the board, in writing, within

_seventy-two (72) hours of such occurrence: - '

. an arrest or issuance of a criminal complaint for violation of any provision of the
Pharmacy Law, state and federal food and drug laws, or state and federal con;frolied
substances laws ' |

. a plea of guilty or nolo contendre in any state or federal criminal proceeding o any
criminal complaint, information or indictment
. a cor;v.ic.tion of any crime
. discipline, citation, or other administrative action filed by any state or federal agency
- which involves Respondent’s Pharmacist License or which is related to the practice of
pharmacy or the manufacturing, obtaining, handling, distributing, billing, or charging
for any drug, device or controlled substance,
Failure to timely report such cecurrence shall be considered a violation of ﬁrobation.
2. Report to the Board _

_ Respondent shall report to the board quarteriy, on a schedule as dirécted by the board. or its
designee. The report shall be made sither in person or in writing, as directed. Among other
requirements, Respondent shall state in each report under penalty of perjury whether there has
been compliance with ali the terms and conditions of probation. Failure to submit timely reports
in a fortn as directed shall be considered 2 violation of probation. Any pex;iod(s) of delinqu§ncy
in sulbmission of reports es directed may be added to the total period of probation, Moreover, if
the final probation report is not made as directsd, probation shall be automatically exténded ntil

such time as the final report is made and accepted by the board.
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3. Interview with the Board
-Upon receipt of reasonable prier notice, Respondent shall appear in person for interviews
with the board or its designee, at such intervals and locations as are determined by the board or its

designee, Failure to appear for any scheduled interview without prior notification to board staff,

-or failurs to appear for two (2) or more scheduled interviews with the board or its designee during

the period of probation, shall be considered a violation of probation.
4,  Cooperate with Board Staff

Respondent shal! cooperate with the board's inspection program and with the board's

monitoring and investigation of Respondent's compliance with the terms and conditions of his

probation. Failure to coopérate shall be considered a violation of'probétion.
5. Continuing Education
| Respondent shall provide evidence of efforts to maintain skill and knowledge asa.
pharmacist as directed by-the board or its designee,' |
6, INNotice to Employers

During the pericd of probatlon Respondent shall notify all present and prospective

employers of the decision in case number 3767 and the terms, conditions and restrictions imposed

on Respondent by the decision, as follows

Within thirty (30) days of the effective date of this declslon, and within fifteen (15) days of
Respondent undertaking any new employment, Respondent shall cause his direct supervisor,
pharmacist-in-charge (including each new pharmacist-in-charge employed during Respondent’s
tenure of embloyment) and owner to report fo the board in writing acknowledging that the listed

individvai(s) hasthave read the decision in case namber 3767, and terms and conditions imposed

thereby. It shall be Respondent’s responsibility to ensure that his employer(s) and/or

supervisor(s) submit timely acknowledgment(s) to the board.
1f Respondent works for or is employed by or through a pharmacy employment service,
Respondent must notify his direct supervisor, phannaoist—in-chargc,'and owner at every entity

licensed By the board of the terms and conditions of the decision in case number 3767 in advance

STIPULATED SETTLEMENT (3767)




of the Respondent commencing work at each licensed entity. A record of this notification must
be provided to the board upon request. ‘

Furthermore, within thirty (30) days of the effective date of this decision, and within fifieen
(]5j days of Respondent un-dc_rtaki‘ng any new employment by or through a pharmacy
employment service, Respondent shall cause his direct supervisor with the pharmacy employment
service to report to the board in writing acknowledging that they has read the decision in case
number 3767 and the terms and conditions imposed thereby. It shlall be Respondent’s
responsibility to ensure that their employer(s) and/or supervisor(s) submit timely
acknowledgment(s) to the board. |

Failure to timely notify present or prospéctive emp]dyer(s) orio cause that/those

employer(s) to submit timely acknowledgments to the board sha!! be considered a violation of

_probation,

"Employment" within the meaning of this provision shall include any full-time,
part-time, temporary, relief or pharmacy management service as a pharmacist or any
position for which & pharmacist license is a requirement or criterion for employment,

whether the Respondent is an empleyee, independent contractor or volunteer,

7. No Supervision of Interns, Serving as Pharmacist-in-Charge (PIC), Serving as
Designated Representative-in-Charge, or Serving as a Consultant

During the period of probation, Respondent shall not supervise any intern pharmacist, be
the pharmacist-in-charge or designated representative-in-charge of any entity' licensed by the
board nor serve as & consultant unless othervx;ise specified in this order. Assump.tion of apy such
unauthorized supervision responsibilities shall be considered a violation of probaﬁoﬁ.

8.  Reimbursement (lyf Board .Costs _

As g condition precedent to successful completion of probation, Reslao];dent shall pay {o the
board its costs of investigation and prosecuﬁan in the amount of $4,896.00. Respondent shall
make said payments as approved by the Board.

Iy
Iy
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There shall be no deviation from this schedule absent prior written appro‘val by the board or
its designee. Failure to pay costs by the deadline(s) as directed shall be considered a violation of
probation. _ . .

The filing of bankruptcy by Respondent shall not relieve Respondent of their responsibility
to reimburse the board its costs of investigation and prosécution.

8, I’robaﬁbn Montitoring Costs

Respondent shall pay any costs associated with probation mohitoring as determined by the
board each and every year of probation, Such costs shall be payable to the board on 4 schedule as
directed by the board or its designee. Failure to pay such costs by the deadline(s) as directed shall
be considered a violation of probation.

10. Status of License |

Respondent shall, at all tifnes while on probation, maintain.an active, current license with
the board, including.any peried during which susp_ensicm or probation is fol]ed. Failure to
maintain an a.cti\}e, cunenf license shall be considered alviolation of probation.

If Respondent's license expires or is cancelled by operation of law or othérwise ét any time:
during the ﬁeriod of probation, including any extensions thereof due to tolling or otherwise, .upon
renewal or reapplication Respondent's license shall be subject 1o all terms and conditions of this
probaticn not previously satisfied.

11, License Surrender While on Probation/Suspension

Following the effective date of this decision, should Respohdent cease practice due to '
retirement or hezith, or be otherwise unzable to satisfy the terms and conditions of probation, _
Respondent may tender his licerise to the board for surrendef. The board or its designee shall
have the discretion whether to grant the request for surrender or take any other action it deemns
appropriate and reasonable. Upon formal acceptance of the surrender of the license, Respondent
will né lenger be subject to the terms and conditions of probation. This surrender constitutes a
record of discipline and shell become a part of the Respondent’s license history with the board,

Upon acceptance of the surrender, Respondent shall relinquish his pocket and \-Mall license

to the board within ten {10) days of notification by the board that the surrender is accepted.
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Respondent may not reapply for any license fronﬁ the board for three (3) years from the effective
date of the surrender. Respondent shall meet all requirementg applicable to the license sought as
of the date the application for that license is submitted to the board, including any outstanding
costs.

12. Notification of a Change in Name, Residence Address, Mailing Address ox
Employment

Respondent shall notify the board in writing within ten (10) days of any change of
employment. Said notification shall include the reasoils for leaving, th.e address of the ne\l;v
employer, the name of the supervisor and owner, and the work schedule if known. Respondent
shall further notify the board in writing within ten (i 0) days of a change in neme, residence
address, mallmg address or phone number., '

. Fallure to timely notify thq board of any change in employer(s), name(s), 'address(es), or
phone number(s‘.) shall be cc;nsidered a violation of probation. '

13. To]liné of Probation

Except during periods of suspension, Respondent shall, at all times while on probation, be
employed as & pharﬁacist in California for a minimum of 40 hours per caiendar month. Any
month durihg which this minimum is not met shall toll the period of probation, i.¢., the period of
probation shall be extended by one month for each month during which this minimum is not met.
During any such period of folling of probation, Respondént must nonetheless comply with all
terms and conditions of probation.

Should Respondent, regardless-of residlency, for any reason (h-]cluding vacation) cease
practicing as a pharmacist for a minimum of 40 hours per celendar month in California,
Respondent Iﬁust notify the board in writing within ten (10) days of the cessation of practice, and
must further notify the board in writing within ten (10) days of the resumption of practice. Any
failure to provide such notification(s) shall be considered & viclation of probation. |

| It is a violation of'probation for Respondent's probation to remain tolled pursuant to the
provisions of this condition forl a total period, counting conseéﬁtive and non~consecﬁtive months,

exceeding thirty-six (36) months.
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"Cessation of practice" means any caléndar month during which Respondent is not
practicing as a pharmacist for at least 40 hours, as defined by Business and Prefessions Code
section 4000 et seq . "Resumption of practice” means any calendar month during which
Respondent is practicing as a pharmacist for at least 40 hours as a pharmacist as defined by
Business and Professions Code section 4000 et seq. | |

14, Violation bf Probation

If a Respondent has not complied with any term or condition of probation, the board shall
have ?ontinuing jurisdiction over Respondent, and probation shall automatically be extended,

until all terms and conditions have been satisfied or the board has taken other action as deemed

appropriate to treat the failure to comply as a violation of probation, to terminate probation, and

to impose the penalty th_at was stayed.

If Respondent violates probation in any respect, thé board, after giving Respondent notice
and an opportunity to be heard, may revoke prbbation and carry out the disciplinary order that
w_aé stayed, Notice and opportunity to be heard are not required for those provisions stating that a
violation thereof may lead to automatic termination of the stay and/or revocation of the license. If

a pctition‘ to revoke probation or an accusation is filed against Respondent during probation, the

board shall have oontinuing'jurisdiotion and the period of probatioﬁ shall be automatically o

extended until the petition to revoke probation or accusation is heard and decided.

15, Completion of Probation |

Upoﬁ written notice by the board or its designee indicating successful completion of
probation, Respondent's .Iice;ﬁse will be fuily restored, |

16, Community Services Program

W'ithin sixty (60) days of the effective date of this decisidn, Respondent shall submit to the

board or its designee, for prior approval, 2 community service program in which Respondent shall

provide free health-care related services on a regular basis to a community or charitable facility or| .

agency for at least eighty (80) hours over the five (5) years of probation. Within thirty (30) déys
of board approval thereof, Respondent shall submit documentation to the board demonstrating

commencement of the community service program. A record of this notification must be

9
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provided to the board up'on request. Respondent shall report on progress with the community
service program in the quarterly reports. Failure to timely submit, commence, of comply with the
program shall be considered a violzation of probation. |

17.  Remedial Education

‘Within sixty (60) days of the effective date of'this decision, Respondent shall submit to the
board or its designee, for prior approval, an appropriate pr.ogram of remedial education related to
pharmacy security, preventing drug losses, and inventory control. The pfogram of remedial
education shail consist of a total of 50 hours, with ten hours required to be completed during each
year of probation at Respondent's own expense. All remedial education shall be in addition to,
and shall not be credited toward, continuing education (CE) courses used for license renewal
purposes.

Failure to timely submit or complete the approved remedial educ_atioh shall be considered a

violation of probation. The pericd of probation will be antomatically extended until such

remedial education is successfully completed and written proof, in a form acceptable to the board, | -

is provided to the board or its designee.
Following the completion of each course, the board or its designee may require the

Respondent, at their own expense, to take an approved examination to test the Reépondent's

knowledge of the course. 1f the Respondent does not achieve a passing score on the examination, |.

this failure shall be considered a violation of probation. Any such examination failure shall
require Respondent to take another course approved by the board in the same subject area.

18.  Supervised Practice

During the period of probation, Respon.derlt shall practice 'orily under the supervision of a

licensed pharmacist notf on probation with the board. Upon and after the effective date of this

decision, Respondent shall not practice pharmacy and his license shall be automatically

suspehded until a supervisor is approved by the board or its designee. The supervision shall be,
s required by the board or its designee, either: '

‘Continuous — At least 75% of a \‘NOI‘]{ week

Substantial - At least 50% of a work wAe'ek :
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Partial - At least 25% of a work week

Daily Review - Supervisor's review of probationer's daily activities. within 24 hours

Within thirty (30) days of the effective date of this decision, Respondent sha]l have his
supervisor submit notification to the board in writing stating thét the supervisor has read the
decision in cese number 3767 and is familiar with the required level of supewisi;:wn as determined
by the board or its designee. It shall be the Respondent’s responsibility to ensure that his
employer(s), pharmacist-in-charge and/or supervisor(s) submit timely acknowledgement(s) to the
board, Fatlure to cause the direct supervisor and the pharmacist-in-charge to submit timely
acknowledgements to the board shall be considered a violation of probation, |

If Respondent changes employment, it shall be the Respondent’s respensibility to ensure

that their employer(s), phannaoist—in;charge and/or supervisdr(s.) submit timely

acknowledgement(s) to the board. Respondent shall have his new supervisor, within fifteen (15)

days after émploymen’s commences, submit notification to the board in writing stating the direct

supervisor and pharmacist-in-charge have read the decision in case number 3767 and is familiar

with the level of supervision as determined by the board. Respendent shall not practice pharmacy -

and his ficense shall be automatically suspended untii the board or.its designee approves a new
supervisor.- Failure to canse the_direct supervisor and the phannacist—ih-chafge to submit timely
acknowledgements to the board shall be considered a.viplaﬁm of probation.

Within ten (10) days of leaving employment, Re‘spondenf shall notify the board in writing.

During suspension, Respondent shall not enter any pharmacy area or eny portion of the
licensed premises of 2 wholesaler,‘veterinary food-anima} drug retailer or any other distributer of
drugs which is licensed by the board, or any manufacturer, or where dangerous drugs and devices
or cOntrolléd subs‘zancés are maintained. Respondent sha'll not practice pharmacy nor do any act
involving drug selection, selection of stock, mahufacturing, compounding, dispensing or patierit
consultation; nor shall Respondent manage, administer, or be a consultant to any lcensee of the
board, or have access to or control the ordering, mahufacturing or dispensing of dangerous drugs
and controlled substances. Respondent shall not resume i)ractice unti! notified by the board,

During suspension, Respondent shall not engage in any activity that requires the .
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professional judgment of a pharmacist, Respondent shall not direct or control any aspect of the
practice of pharmacy, Respondent shall not perform the duties of a pharmacy technician ora
designated representative for any entity licensed by the board. |

Subject 1o the above resirictions, Respondent may continue to own or hold an interest in
any licensed premises in which they holds an interest at'thé' time this decision becomes effective
unless otherwise specified in this order. |

Failure to comply with this suspension shall be considered a violation of probation,

19.  No Ownership of Licensed Premises |

Respondent shall not own, have any legal or beneficial interest in, or serve as a ma:nager,
administrator, member, officer, director, trustee, associate, ot partner of any business; firm,
parmership, or corporation currently or hereinafter licensed by the board. Respondent shall sell
or transfer any legal or beneficial interest in any entity licensed by the.board within ninetf 90y
days folloxa;ing the effective date of this decision and shall immediately thereafter provide written
proof thereofto the beard. Faiiure to timely divest any legal or beneficial interest(s) or provide
documentation thereof shall be considered a violation of probation.

20, Ethics Course

Within s{xty (60) calendar.days of the effective date of this decision, Respondent shall
enroll i a course in ethics, at Respondent’s expense, approved in advance by the board or its
designee. Failure to initiate the course during the first year of probation, and complete it within
the second year of probation,.is a vriolation of probation,

Respondent shall submit a certificate of completion to the board or its designee within five
days aﬂef,i:omp]eting the course. | -
/11 |
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ACCEPTANCE

| have carefully read the above St pul ated Settlement and Disciplinary Order and have fully
ciiscussed' it with my attorney, David R. Houston,” | understsna the stipulation and the effect it
will ha_ve on my Pharmacy Permit. | enter into this Stipul gted Settlerment and Disciplinary Order
voluntarily, knowingly, and intelligently, and agree to be bound by the Decision and Order of the

Board of Pharmacy. |

DATED: k(””\{ ~s @%ﬂ\i\_&/
o | GARY SABASTINA "
. Respondent

I have reed and fuily discussed with Respondent Gary Sabastina the terms and conditions
and other matters contained in the above Stipulated Settiement and Disciplinagy Order. | approve

Pavid R Hodston ¢+ #—7 7,
Attorney for Respondent

its form and content. 7 @/f %
- DATED: ﬁ//;— l/—/véﬁ/( < / '/], ZW_—

ENDORSEMENT
The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully
sbmi tted for consideration by the Board of Pharmacy of the Department of Consumer Affairs,

Dated; March 8, 2011 | Respectfully submitted,

KAMALA D. HARRIS

Attorney General of California
ARTHUR D). TAGGART

Supervising Deputy Attorney General

KAREN R. DENVIR
Deputy Attorney General
Attorneys for Complainant
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EDMUND G, BROWN JR,
Attorney General of California
ARTHUR D, TAGGART
Supervising Deputy Attorney General
K. AREN R. DENVIR
Deputy Aftorney General
State Bar No. 197268
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 54244-2550
Televhone: (916)324-5333
Facsimile: (916) 327-8643
Attorneys for Complainont

BEFORE THE
' BOARD OF PHARMACY .
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

P.0. Box 1312

.Pharm'aoist License No. RFH 3 6.1 43_

In the Matter of the Accusation Against: | Case No-. 3767
TAHOE CITY PLAZA PHARMACY,INC,, |
DBA TAHOE CITY PHARMACY .

559 N. Leke Blvd. ACCUSATION
Tahoe City, CA 96145 .
Pharmacy Permit No, PEY 43340,

and

GARY SABASTINA . ' - o
Kings Beach, CA 96143 . |

" Respondents.

Coﬁnplainant alle'ges:
. - PARTIES
1R. * Virginia Herold (Complainént) brings this Accusation solely in her ofﬁcial capacity
asthe Execuﬁvt;: Officer of the Board of Pharmacy, Department of Consumer Affairs,
2, Onorabout August 25, 1998, the Board of Pharmacy issued Pharmacy Permit
Number PHY 43340 to Tehoe City Plaza Pharmacy, Inc., dba Tehoe City Pharmacy; Gary Paul

Sabistina; Dave R, Houston (Réspoﬁdents). The Pharmacy i’err;ni“l: was in full force and effectat .
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all times Televent to the cherges brought herein and will expire on August 1, 2010, unless

renewed,

3, Onor about December 2?‘, 1980, the Board of Pharmacy issued Pharmacist Lic;ense

. Number RPH 36143 1o Gary Sabasting (Respondents). The Pharmacist License was in full force

-and effect at all times relevant to the charges brought herein and will expire on February 28,

2011, unless renewed,

JURISDICTION

4, This Accusanon i breught before the Board of Pharmacy (Board), Department of
Consumer Affairs, under the authority of the following laws. All section references are o the
Business and Professions Code unless otherwise indicated. |

5. Section 4300 of the Codo states, in pertinent past:

(a) Bvety Heense issued may be suspended or revoked. _
{(®) The board shall dismphne the holder of any license issued by the board, whose
defanlt has been entered or whose case has been heard by the board and fornd guilty,
by any of the followmg meﬂmds
" (1) Suspending ]edgment. |
(2) Placing'him or her upon probation,
(3) Susp endmg his or her right.to practice for apenod not exceedmg One Year.
(4} Revokmg his or her license,

(5) Taking any other action in relation to disciplining him or her as the board in
its discretion may deem proper.

6,  Section 4301 of the Cods st_ates, in pertinent part:

The board shall take action against any holder of a license who is guilty of
waprofessional conduct or whose license has been procured by frand or
misrepresentation or issued by mistake. Unprofessional conduct shall inclnde, but is
not limited to any of the following:

({) The violation of any of the statutes of this state, or any other state, or of the Umted
- States regulating controlled substances and dangerous drugs.

- Accusation
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(0) Violating or attempting to viclate, directly or indirectly, or assisting in or abetting
the violation of or conspiring to violate any provision or term of this chapter or of the
eppliceble faderal and state laws and regulations govering pharmacy, including
regnlations established by the board or by any other state or federal regulatory

7. Section 4081 states, in pertinent part;

(8) Alitecords of manufacture and of sale, acquisition, or disposition of dengerous

drugs or dangerous devices shall be at all times during business hours open to

inspeciion by authotized officers of the law, énd shall be preserved for at least thres

yoars from the date of making. A current inventory shall bekept by every |
manufacturer, wholeseler, pharmacy , . . who maiutains a stock of dangerous drugs

or dangerous devices, ‘ . :

(b} The‘owner, officer, end partner of a pharmacy . . . shall be jointly résponéible,‘
with the pharmacist-in-charge or designated representative-in-charge, for maintaining

. the records and inventory described in this section,

8.  Seotion 4113 states, in pertinent part:

(2) Bvery pharmacy shall designate a pharmacist-in-charge and within 30 days - -

thersof, shall notify the board in writing of the identity and license number of that
pharmacists and the date he or she was designated, : .

(¢} The Ifnharmacist-i_n—charge shall be responsi’dle for a pharmacy’s compliance with
all state and federal laws and regulations pertaining to the practice of pharmacy,

9. . Cajifomia Code ofRegulaﬁons, Title 16, Section 1714 states, in pertinent part:

)] Bach phaﬁnacy licénsed by the board shall meintain its facilities, space, fixtures,

and squipment so that drugs are safely and properly prepared, maintained, secured
and distributed. The pharmecy shell be of sufficient size and unobstructed area to
accommodate the safe practice of pharmacy. ' ‘

(@) Bach pharmacist while on doty shall be responsible for the security of the
prescription department, Including provisions for effective control against thett or
diversion of dangerous drugs and devices, and records for.such drugs and devices,
Possession of & key to the pharmacy where dengerous drugs and confrolled
substances are stored shall be restricted to a pharmacist.

Avcousation
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10. C‘ahforma Code of Regula’uons title 16, section 1718, states ag follows:

“Current Inventory” as used in Sections 4081 and 4332 of the Busmess and

Professions Codé chall be considered to include complete accountability forall

dengerous drugs handled by every licensee enmnerated in Sections 4081 and 4332,

Ths, controlled substances inventories required by Title 21, CFR Seetion 1304 shall

be available for inspection upon request for at least 3 years after ‘the date of the

mventory .

11 Section 118, subdivision (B), of the Code provides that the expiration of & license
shall not depnve the Board]Registrar/Dmector of Junschctmn to proceed with a disciplinary action
durmg the period within w}uch the license meay be renewed restored, reissned or reinstated.

12, - Section 125.3 of the Code states, in pertment part, that the Board may requést the -
administretive law judge to direct & licentiste found to have committed a viclation or violations of
the 'licénsing act to pay a sum not to exceed the réasonable costs of the investigation and

enforcement of the case

CONTROLLED SUBSTANCESIDANGEROUS DRUGS AT ISSU’E '

13, “Vmodm” and “Noreo”, are brand names for hydrocodone/acetammophen, Whlch i5a
dangerous drug, and a Schedule 11 controlled substances as designated by Health and Safety
Code section 1105 6(;:)(4)

;GENERALBACKGROﬁND
‘Tahae City f’harmaby’s Controlled Subsi;ance Shortages | ‘
14, From on or about Ociober 8, 2008 thiough on or about Pébruarjr 9, 2010, Tahoe City
Pharmacy suffered thefts/losses of dangerous drugs/controlled substances, The estimated - |
thefts/losses are as follows: .
a, 32,966 tablets of hydrocodone/apap 107325, a seheédule TII controlled substance and
narcotic. This amoun’g is approxmately 49.5% of the total drog purchased by the
. pharrﬁacy during t}}is time,
/11
/11
/i
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Failure to Provide Efféctive Control of Security of Controlled
Substances/Dangerous Drugs by Tahoe City Pharmacy .

15, From on or about October 8, 2008 through on or about February 9, 2010, Tahoe City '

Pharmacy failed to provide an effective control on the security ofits Tacilities, space, fixtures and
eduipment {0 prevent theft, diversion or other loss of dangerous drugs/controlled substances as

alleged in paragraph 14 above.

Failure to Mammm Currentfnventomf of Dangerous Drugs/Conirolled
C Substances by Tahoe City Pharmacy

16.  During the period of on or about October 8, 2008 through on or about February 9,

2010, Tahoe Clty Pharmacy failed to mamtam a current inventory of 1ts stock of dangerous drugs

and cowld not account for the dangerous drugs/controlled Substances alleged in paragraph 14,
above, _
Ineﬂ"ecz.‘we Secumy and Control!ed Subsmnces Shormges under PIC Sabtsnna ‘
17.” From Q1 or gbout October 8, 2008 through on or about February 9 2010, Respondant
Gary Sebisting was Tahoe City Pharmacy’s phazmacist—m—charge. Dumg that time penod
Tahoe City Pharmacy suffered the ”theﬂs/losses of dangerous drugs/controlled substanoes as
alleged in paragraph 14, above » _ _
Fadlure to Muintain Carrent Inventory by PIC Sabistina . _
18. ‘IFI'OIII‘I on or about October 8, 2008 through on-or about February 9, 2_61 0,'Respondent
Gary Szbistina was Tahoe City Pharm‘aey’s pharmacist-in-charge. During that time period,
Tahoe City Pharmacy failed to maintain 2 current inventory .of dangerous drugs, and could not

account for the dangerous drugs/controlled substances alleged in paragraph 14, above.

, _ FIRST CAUSE FOR DISCIPLINE
(fnadequate Pharmacy Seeurity by Tahoe City Pharmacy)

19, Paregraphs 14 fhrough 18 ghove are herein incorporated by reference, Respondent
Tahce City Plaza Pharmacy, Ine, is subj_éct to disciplinary action umder section 4301(jj and (o) on

the ground of unprofessional conduct, Respondent violated California Code of Regulations, Title |

16, section 1714(d), by failing to maintain provisions for effective control against theft or

3
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diversicn of dangerous drugs,

SECOND CAUSE FOR DISCIPLINE ,
(Failure to Maintain Current Inventory of Dangerous Drugs by Tahoe City Pharmacy)

20, Paragraphs 14 through 18 are herein incorporated by reference. Respondent Tahoe

City Pharmeacy is subject to disciplinery action pursuant to section 4301(7) and (o) on the ground

of unprqfess:ional conduct. Respondent violated Code section 4081 (a) and Califomia Code of
Regulations, Title 16, section 1718, by failing to maintain a eurrent i_nventorj of its stock of -
dangerous drugs and ifs inability to account for the dangerous drugs/controlled substances as

alleged in paragraph 14, sbove.

‘ THIRD CAUSE FOR DISCIPLINE
(Inadequate Pharmacy Security by Gary Sabisﬁna) :

Paragraphs 14 through 18 ere herein mcorporated by reference Respondent Gary
Sab1st1na is subj ect to disciplingry action under section 4301(3) and (o) on the ground of .
unprofessmnal conduot As the pharmaclst it charge of Tahoe Clty Phaxmacy under seetion
4113(b), Respondent vlolated seotion 4081 end California Code of Regulations, Tlﬂe 16, section
1 714(&), by failing to mamtam provisions for effective control agamst theft or dwersmn of

dangerous drugs.

FOURTH CAUSE FOR DISC]ZPL}NE .
(Fallure to Maintain Current Iuventory of Dangerous Drugs by Gary Sabistina)

22. Paragraphs 14 through 18 are hereif incorporated by reference. Respondent Gary

Sabistina is subject to disclplinary action pursﬁant to section 4301(j) and {0) on the ground of

unprofessional conduct, -As the pharmacist in charge of Tahoe City Pharmacy under section

41 13(b), Respondent wolated SBthOI’l 4081 and California Code of Regulations, Title 16, sectlon ‘

1718, by failing to maintain z current iniventory of the stock of dangerous drugs at Tahoe C1ty
Phannaoy 50 as to maintain complste acoountabﬂity for all such dangerous drugs.

/11 |
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DISCIPLINE. CONSIDERATIONS

23. 'To determins the degres of discii:»line,-if_ any, to be imposed on Rasplondent Tahoe
City Pharmacy, Complainant elleges that on or about February 9, 2004, in a prior-action, the
Board of Pharmacy issued Citatibn Number CI 2002 25172 - a end ordered Resﬁondant to pay
fines in the emount of $’?50 OO That Citétion is now final and is incorporated by reference as 1f
fully set forth, _ .

24, To deten‘iline the degree of discipline, if any, to be jmposed Qﬂ _Requﬁdent Gary
Sabisting, Complainant alleg'es that on or about Febmary 9,2004,in a I;rior action, the Board tlif

_ Pharmapjr issued Citation Number CI 2002 25172 - b and ordered Respondent to pay fines n the |

amount of $1,750.00. Thet Citatipn is now final and is inc_orporateii by reference as 1f fully set
forth. | o ' ‘
| - PRAYER ,
WHEREFORE Compiamant requests thet a hea:mg be held on the matters herem aﬂeged
and that fOHOng the heanng, the Bo ard of Pharmacy issue a decision:
1, Rsvokl_ng or suspending Pharmacy Permit No, PHY 43349, issued to Tahoe City
Pharmacy; ‘ | C

2. . Revoking or suspending' Pharmacist License No, RPH 36143, issued to Gary

'Qabisting; ' _ R

3. -Ord%;ring Respondent Tahoe Ciffy Pharmacy and Gary Sabistina to pay the Board of

Pharmacy the reasonable costs of the investigation end-enforcement of this case, pursuant to

Business and Professions Code section léS.S;

4,  Teking such other and further actioh as deemed necess

DATED: //Z:?AO ( /i inia

f and proper.

VIRG HEROLD .t
Bxecutive Officer

Bodrd of Pharmacy

Department of Consumer Affairs
State of California

Complainant

SA2010101505 -
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