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EDMUND G. BROWN JR.

Attorney General of California

FRANK H. PACOE

Supervising Deputy Attorney General

JOSHUA A. ROOM

Deputy Attorney General

State Bar No. 214663
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-1299
Facsimile: (415) 703-5480

Attorneys for Complainant

BEFORE THE
: BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. 3604
MICHAEL THOMAS EDGINTON
3920 Lantana Lane

Napa, CA 94558 ACCUSATION
Pharmacist License N o.l RPH 27137

Respondent.

Complainant alleges:
PARTIES

1. Virginia Herold (Complainant) brings this Accusation solely in her official capacity
as the Executive Officer of the Board of Pharmacy, Department of Consumer Affairs.

2. Onor about June 9, 1971, the Board of Pharmacy issued Pharmacist License No.
RPH 27137 to Michael Thomas Edginton (Respondent). The License was in full force and effect
at all times relevant to the charges herein and will expire on July 31, 2012, unless renewed. As is
relevant to the charges herein, between on or about July 1, 2006 and April 13, 2010, Respondent
served as Pharmacist in Charge (PIC) for Owens Pharmacy No. 7 (PHY 46024) in Napa, CA.

JURISDICTION

3. This Accusation is brought before the Board of Pharmacy (Board), Department of
Consumer Affairs, under the authority of the following laws. All section references are to the
Business and Professions Code (Code) unless otherwise indicated.
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4. Section 4011 of the Code provides that the Board shall admlmster and enforce both
the Pharrnacy Law [Bus. & Prof. Code, § 4000 et seq. ] and the Uniform Controlled Substances
Act [Health & Safety Code, § 11000 et seq.].

5. Section 4300(a) of the Code provides that every license issued by the Board may be
suspended or revoked. |

6.  Section 118(b) of the Code provides, in pertinent part, that the suspension, expiration,
surrender, or cancellation of a license shall not deprive the Board of jurisdiction to proceed with a
disciplinary action during the period within which the license may be renewed, restored, reissued
or reinstated. Section 4402(a) of the Code provides that any pharmacist license that is not
renewed within three years following its expiration may not be renewed, restored, or reinstated
and shall be canceled by operation of law at the end of the three-year period. Section 4402(e) of
the Code provides that any other license issued by the Board may be canceled by the Board if not
renewed within 60 days after its expiration, and any license canceled in this fashion may not be
reissued but will instead require a new application to seek reissuance.

STATUTORY AND REGULATORY PROVISIONS

7. Section 4301 of the Code provides, in pertinent part, that the Board shall take action
against any holder of a license who is guilty of “unprofessional conduct,” defined to include, but
not be limited to, any of the following:

(j) The violation of any of the statutes of this state, of any other state, or of the United
States regulating controlled substances and dangerous drugs.

(o) Violating or attempting to violate, directly or indirectly, or assisting in or abetting the
violation of or conspiring to violate any provision or term of this chapter or of the applicable
federal and state laws and regulations governing pharmacy, including regulations established by
the board or by any other state or federal regulatory agency.

8. Section 4081 of the Code provides, in pertinent part, that every pharmacy shall keep a
current inventory of all dangerous drugs and dangerods devices, and that the owner, officer, and
partner of a pharmacy shall be jointly responsible with the pharmacist in charge for maintaining

the inventory of dangerous drugs and dangerous devices.
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9.  Section 4113, subdivision (c) of the Code states:

“The pharmacist-in-charge shall be responsible for a pharmacy's compliance with all state
and federal laws and regulations pertaining to the practice of pharmacy.”

10. Section 4332 of the Code makes it a misdemeanor for any person to fail, neglect, or
refuse to maintain the records required by Section 4081, to fail to timely produ'ce same when
called upon by an authorized officer or a member of the board, or to produce false records.

11. California Code of Regulations, title 16, section 1714, subdivision (b) provides that
each pharmacy licensed by the board shall maintain its facilities, space, fixtures, and equipment
so that drugs are safely and properly prepared, maintained, secured and distributed.

12. California Code of Regulations, title 16, section 1718, defines “current inventory” as
used in séctions 4081 and 4332 to include complete accountability for all dangerous drugs
handled by every licensee enumerated in sections 4081 and 4332. It further requires that the
controlled substances inventories required by the Title 21, Code of Federal Regulations, section
1304, shall be available for inspection upon request for at least 3 }}ears.

13. Title 21, Code of Federal Regulations, section 1304.11, subdivision (c) requires that
any registrant of the DEA take a new inventory of all stocks of controlled substances on hand at
least every two years, on any date within two years of the previous biennial inventory date.

14, Section 125.3 of the Code provides, in pertinent part, that the Board may fequest the
administrative law judge to direct a licentiate found to have committed a violation of the licensing
act to pay a sum not to exceed its reasonable costs of investigation and enforcement.

CONTROLLED SUBSTANCES / DANGEROUS DRUGS

15. Section 4021 of the Code states: |

“Controlled substance’ means any substance listed in Chapter 2 (commencing with Section
11053) of Division 10 of the Health and Safety Code.”

16. Section 4022 of the Code states, in pertinent part:

“‘Dangerous drug’ or ‘dangerous device’ means any drug or device unsafe for self use,

except veterinary drugs that are labeled as such, and includes the following:
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“(a) Any drug that bears the legend: ‘Caution: federal law prohibits dispensing without
prescription,” ‘Rx only,” or words of similar import.

“(c) Any other drug or device that by federal or state law can be lawfully dispensed only on
prescription or furnished pursuant to Section 4006.”

17. Norco, Vicodin, Vicddin ES, Lortab, and Lorcet are among the brand names for
compoﬁnds of varying dosages of acetaminophen (aka APAP) and hydrocodone, a Schedule III
controlled substance as designated by Health and Safety Code section 11056(¢)(4) and dangerous
drug as designated by Business and Professions Code section 4022. The varying compounds are
also known generically as Hydrocodone with APAP. These are all narcotic drugs.

FACTUAL BACKGROUND

18.  Between in or about October 2006 and in or about October 2008, during the period
that Respondent was serving as .Pharmacist in Charge (PIC) at Owens Pharmacy No. 7 (PHY
46024) in Napé, CA, a pharmacy technician R.G.! was emplqyed at that location.

19.  During the tenure of her employment by Owens Pharmacy No. 7, R.G. used her
access to divert/steal controlled substances and dangerous drugs, including Norco and/or other
Hydrocodone with APAP controlled substance/dangerous drug products.

20.  The exact number of instances of diversion/theft by R.G., and the full quantity of
controlled substances or dangerous drugs diverted/stolen by R.G., are not known, but in the
course of investigations conducted by the pharmacy and by police, the following were among the
observations, admissions, and revelations reported:

a.  After pharmacy auditors/investigators identified what they believed were thefts
by one or more employees between in or about May 2008 and in or about September 2008 of
approximately sixty (60) 500-tablet bottles of Norco (and/or generic Hydrocodone-containing
equivalents), they installed surveillance cameras in the pharmacy in late September 2008. The

cameras showed R.G. engaged in suspicious behavior with regard to Hydrocodone drugs.

! The full name of this individual will be revealed to Respondent during discovery.
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b.  R.G. subsequently admitted to police investigators that sometime during her
employment by Owens Pharmacy No. 7, she began taking un-opened bottles (containing 500
tablets) of Norco (and/or its generic equivalents) and selling them to an individual for a price of
$900.00 per bottle. She said that she did this repeatedly, though did not identify a total number.
She said that she was motivated by the money she made in these transactions.

c.  Subsequent audit(s) of the controlled substances stock of Owens Pharmacy No.
7 revealed a shortage of approximately 35,237 tablets of Norco and/or Hydrocodone with APAP
10/325 (generic Noreo) for the period from May 2008 through September 2008, and an additional
shortage of approximately 70,900 tablets of Norco and/or its generic equivalents from April 2007
to May 2008, for a total documented shortage/loss of approximately 106,137 tablets.

FIRST CAUSE FOR DISCIPLINE

(Failure to Maintain Pharmacy Security)

21. Respondent is subject to discipline under section 4301(j) and/or (0), and/or section
4113(c), of thé—Code, in combination with California Code of Regulations, title 16, section
1714(b) , in that, as described in paragraphs 18-20 above, he violated statutes regulating
controlled substances or dangerous drugs, and/or directly or indirectly violated, attempted to
violate, and/or assisted in or abetted violation of, laws or regulations governing the practice of
pharmacy, by acts inclgding his failure(s) to maintain pharmacy facilities, space, fixtures, and
equipment so that drugs were safely and properly prepared, maintained, secured and distributed.

SECOND CAUSE FOR DISCIPLINE
(Failure to Maintain Accurate and Secure Controlled Substances Inventory)

22. Respondent is subject to discipline under section 4301(j) and/or (o) and/or section
4113(c) of the Code, in combination with section(s) 4081 and/or 4332 of the Code, California
Code of Regulations, title 16, section 1718, and/or 21 CFR section(s) 1304.11, in that, as
described in paragraphs 18-20 above, he violated statutes regﬁlating controlled substances or
dangerous drugs, and/or directly or indirectly violated, atfempted to violate, and/or assisted in or
abetted violation of, laws or regulations governing the practice of pharmacy, by acts including his

failure(s) to maintain an accurate and secure inventory of all controlled substances.
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PRAYER
WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Board of Pharmacy issue a decision:
1.  Revoking or suspending Pharmacist License No. RPH 27137, issued to Michael
Thomas Edginton (Respondent);
2. Ordering Respondent to pay the Board the reasonable costs of the investigation and
enforcement of this case, pursuant to Business and Professions Code section 125.3;

3. Taking such other and further action as is deemed necessary and proper.

IRGINI ROLD o
Executive-Officer
Board of Pharmacy
Department of Consumer Affairs
State of California
Complainant
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